CASE 0:22-cr-00124-NEB-TNL Doc. 365 Filed 03/18/24 Page 1 of 13



CASE 0:22-cr-00124-NEB-TNL Doc. 365 Filed 03/18/24 Page 2 of 13



CASE 0:22-cr-00124-NEB-TNL Doc. 365 Filed 03/18/24 Page 3 of 13



CASE 0:22-cr-00124-NEB-TNL Doc. 365 Filed 03/18/24 Page 4 of 13



CASE 0:22-cr-00124-NEB-TNL Doc. 365 Filed 03/18/24 Page 5 of 13

agency. See id. The letter demanded production of the same documents that Defendant’s
discovery motion had unsuccessfully sought, including documents related to waivers, the
definition of the word meal, various sites, and investigative files and communications. Id.
MDE did not re-produce the same documents it had already provided the Government, and
that the Government already produced to Defendant in discovery, in response to

Defendant’s subpoena.

STANDARD OF REVIEW

“[SJubpoenas duces tecum are not meant to serve as tools of discovery in criminal
cases, but are instead means by which to expedite the trial by providing a time and place
prior to trial for the inspection of subpoenaed materials.” United States v. Bueno, 443 F.3d
1017, 1026 (8th Cir. 2006). This Court has broad discretion to quash a subpoena “if
compliance would be unreasonable or oppressive.” Fed. R. Crim. P. 17(c)(2). Subpoenas
that are not enforceable can and should be quashed. Bueno, 443 F.3d at 1026.

To be enforceable, the party promulgating the subpoena duces tecum must make
four showings:

(1) that the documents are evidentiary and relevant; (2) that they are not

otherwise procurable reasonably in advance of trial by exercise of due

diligence; (3) that the party cannot properly prepare for trial without such
production and inspection in advance of trial and that the failure to obtain

such inspection may tend unreasonably to delay the trial; and (4) that the

application is made in good faith and is not intended as a general “fishing
expedition.”

United States v. Nixon, 418 U.S. 683, 699-700. Phrased another way, the party seeking to
enforce a subpoena duces tecum bears the burden to show that the subpoenaed documents
are (1) relevant, (2) admissible, and (3) have been requested with adequate specificity. Id.
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which have not been produced in discovery, an argument which he has not to date made,
enforcement of the subpoena would still be overly burdensome, and unreasonable in light
of this Court’s discovery orders. Accordingly, the subpoena must be quashed, and as a
result Defendant’s request for an order to show cause is moot.

L THE SUBPOENA MUST BE QUASHED BECAUSE IT DOES NOT SEEK DOCUMENTS
WITH SPECIFICITY. -

Defendant’s subpoena is insufficiently specific to meet the Nixon standard.
Specificity, in this context, means “more than the title of a document and conjecture as to
its contents.” Stevenson, 727 F.3d at 831; see also Hang, 75 F.3d at 1283 (affirming
decision to quash subpoena where Defendant’s subpoenas “did not even identify by name
the documents desired”). Merely seeking records and documents “relating to” an
individual or entity is insufficiently specific to satisfy this requirement. See, e.g., United
States v. Bradford, 806 F.3d 1151, 1155 (8th Cir. 2015) (affirming denial of request for
subpoena duces tecum for all victim’s medical records in year preceding shooting death);
United States v. Wilkens, Criminal File No. 12-74 (MJD/LIB), 2012 WL 2885364, at *4
(D. Minn. Jul. 13, 2012) (refusing to order subpoena duces tecum for all school records for
six students). Similarly, merely requesting documents over a fixed period of time, with no
indication of their expected contents, is insufficient to meet Nixon’s specificity
requirement. United States v. Cole, Criminal No. 09-193 (MJD/AJB), 2010 WL 1526488,
at *1 (D. Minn. Apr. 15, 2010); United States v. Ruzicka, Criminal No. 16-246 (JRT/FLN),

2018 WL 747411, at *1-3 (D. Minn. Feb. 7, 2018) (distinguishing between prior request
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of a subpoena when these showings are not persuasive. /d. at 487 (concluding that request

299

was “more in the nature of a ‘treasure hunt’” because the relevance and admissibility of the
documents sought was “inescapably uncertain”). See also United States v. Arditti, 955 F.2d
331, 346 (5th Cir. 1992) (noting that this standard can be met by “giving reasons that
permit[] a rational inference of relevance, as well as by making a sufficient preliminary
showing of admissibility.”), cited with approval in Hardy, 224 F.3d at 755.

The words “relevant” and “admissible” appear nowhere in Defendant’s
submissions. See generally Doc.349-51. Moreover, because Defendant has not identified
the documents he is seeking with specificity, it is impossible to address their
admissibility—as in Najarian, the admissibility of the subpoenaed documents is
“inescapably uncertain.” Even in his motion for an order to show cause, Defendant does
not contend that the documents are relevant or admissible (nor could he given the Court’s
prior rulings in this case, see infra at I1I), only that they were responsive to the subpoena.
See Doc. 349. Defendant thus has failed to carry the burden established by the Supreme
Court in Nixon, and his subpoena must be quashed.

I11. ENFORCEMENT OF THE SUBPOENA WOULD BE UNREASONABLE IN LIGHT OF THE

COURT’S DISCOVERY ORDERS, AND OVERLY BURDENSOME GIVEN THE

VOLUME OF DOCUMENTS ALREADY PRODUCED.

A. A Subpoena Duces Tecum is not a Tool to Avoid Unfavorable Discovery
Determinations.

As Magistrate Judge Leung acknowledged in his Discovery Order, criminal
defendants do not have a general right to discovery. Doc. 317 at 21 (quoting United States

v. Johnson, 228 F.3d 920, 924 (8th Cir. 2000)). “It was not intended by Rule 16 to give a
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