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EASTERN DISTRICT OF NEW YORK

UNITED STATE.S OF AMERICA INDICTMENT

BR. 22 180

- against -
- (T. 18, US.C., §§ 982(a)(7),
PERRY FRANKEL, 1347,2 and 3551 et seq.; T.
US.C., § 853(p)
Defendant. :

____________ X SEYBERT, J,

THE GRAND JURY CHARGES: | - LOCkE, M 5,
INTRODUCTION

At-all times relevant to this Indictment, unless otherwise indicated:

I Background

A. - The Medicare and Medicaid Programs

1. The Medicare Program (“Medicare™) was a federal health care pro
providing benefits to persons who were over the age of 65 or disabled. Medicare was

administered by the Centers for Medicare and Medicaid Services (“CMS™), a federal age

782(b)(1),
21;

gram

ncy

under the United States Department of Health and Human Services. Individuals who re¢eived

benefits under Medicare were referred to as Medicare “beneficiaries.”

2. Medicare was divided into multiple parts. Medicare Pal;t A cover
health services pfovided By hospitals, skilled nursing facilities, hospices and home health
agencies. ‘Medicare Part B covered outpatient hospital services and professional services

provided by physicians and other providers (collectively, “Providers™).

ed
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3. Medicare Part C—also known as Medica'rt;: Ad‘vantage-——offered
beneficiaries the oppbrtunity to secure coverage from private insurers (“Contractors™) for many
of the same services that were provided by Parts A and B, in addition to certain mandatory and
optional supplemental benefits.

4, ~ CMS prqvided fixed, monthly payments to the Contractors for each
beneficiary enrolled in a Medicare Advantage plan administered by the Contraétors. These
monfhly payments - were referred to' as “capitation” payments. Tb obtain payment for treatment
or services provided to a beneficiary enrolled in a Medicare Advantage plan, health care
providers submitted itemized claim forms to the Contractors. .

5. Thé Medicaid Program (“Medicaid”) in New York State was a federally
and state ﬁmded healfh care program providing benefits to individuals and families who met' |
specified financial and other eiigibility requirements and cénain other individugls who lgcked
adequate resources to pay for medical care. CMS was ‘responsivble for overseéing the Medicaid
program. Individuals who received benefits under Medicaici, like those who received benefits
under Medicare, were referred to as “beneficiaries.”

6. Medicaid covered the cosfs of physicians’ services and outpatient care,
among other services.

7. In New York State, Medicaid offered a managed care delivery system to
provfde Medicaid benefits to eligible beneficiaries called Medicaid Managed Care. Under
Medicaid Managed Care, private entities referred to as managed care organizations provided
 insurance plans covering most Medicaid benefits to eligible beneficiaries in exchange for

monthly payments from New York State.
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8. Various private insurers, including, among others, Insurer-1, Insurer-2 and
Insurer-3 (collectivelyl, the “Private Insurers™), entities the identities of which are known to tﬁe
Grand Jﬁry, participated in Medicare Part C as Contractors and offered eligible members fhe
opportunity to enroll in Medicare Advantage plans. Insurer-1 and Insurer-2 also participai:ed in
New York’s Medicaid Managed Caré plans.

9. Medicare, Medicare Advantage plans and Medicaid Managed Cate plans

were “health care benefit program[s]” as deﬁned by Title 18, United States Code, Section 24(b). .
10. CMS assigned‘ Providers a unique national provider identifier (“N I”)
number. A Prindgr used its assigned NPI number when submitting claims for reimbur. Aement
to Medicare, Medicare Advantag.e plans and Medicaid Managed Care plans (collectively, the
“Health Care Benefit Programs”). |
11. A Provider was required to be enrolled with the Health Care Bene fit
Programs in order to submit claims. To enroll in Medicare, a Provider was required to enter into
an agreeinent with CMS in which the Provider agreed to comply with all applicable statutory,
regulatory and program requirements for reimbursement frorﬁ Medicare. By signing the

Medicare enrollment application, the Provider certified that the Provider understood that

payment of a claim was conditioned on the claim and the underlying transaction complying with
Medicare regulations, Medicare program instructions and federal law, and on the Provider’s

compliance with all application conditions of participation in Medicare. A similar agree%nent
was required of Providers enrolled in Medicére Advantage plans and Medicaid Managed Care

plans.
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12.  Providers were authorized to submit claims to the Health Care Béneﬁt ‘
Programs only for services that were medically necéssary and actually provided to the

beneficiaries.

13.  In order to receive payment for a service covered by the Health Care
Benefit Progranis, the Provider was required to submit a claim for payment electronically or in
- writing. The claim reﬁuired the Provider to identify, among other information: the Provider
éubmitﬁng the plaim; the Provider providing the service; the beneficiary; the services rendered;
the diagnosis or nature of the illness or condition treated; and the date or dates of service.

14.  The Health Care Benefit Programs paid fqr claims ,ohly if the items or
services were medically reasonable, medically necessary for the treatment or' diagnosis of the

patient’s illness or injury, documented and actually provided as represented.

' B. CPT Codes for Evaluation and Management Services

15. A claim to the Health Care Benéﬁt Prograrﬁs identified the service or

services provided using billing codes, also known as current procedural termihology cod%s
(“CPT Codes”), which specifically identified the medical service or services provided to

beneficiaries.

16.‘ The Health Care Benefit Programs covered evaluation and management
services or “office visits” when certain requirements were met. The CPT Codes for eval ation
‘and management services were organized into variou§ catégories and levels. In general, the
.more complex the visit, the higher the level of reimbursement from insurance. To bill usﬁg any
CPT Code, the services furnished must have met the definition of the CPT Code.
17.  Prior to January 1, 2021, CPT Code 99202 was a‘code used to idenﬂify an

office or other outpatient visit for the evaluation and management of a new patient, which
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required three key components: an expanded problem focused hiStory; an ex.p'anded: problem
foc’used exarr'lination; and straightforward medical decision making. The description of CPT
Code 99202 indicated that: (a) usually, the presenting problem(s) were of low to mode réte
severity; and (b) typically, 20 minutes were spent face-to-face with the patient and/or family.
18. - Beginning on Janua_.ry 1, 2021, CPT Code 99202 was a code used to '
identify an office or other outpatient visit for the evaluation and management of a new
ﬁatient, which required a medically appropriate history and/or examination and straightforward
medical decision makiﬁg. When selecting CPT Code 99202 based on time spent on the date of
the encounter, the code indicated that a total of 15-29 minutes was spent.
19.  Prior to January i, 2021, CPT Code 99212 was a code used to identify an
office or other outpatient visit for the evaluation aﬁd management' of an established patient,

' which fequired at least two of the following threelkey componenté: a problem focused history;
a problem focused examination; and straightforward medical 'dgcision making. The description
of CPT Code 99212 indicated that: (a) usually, the presenting problem(s) were self-lim ited or
¥ninor; ana (b) typically, 10 minutes were spent face-to-face with the patient and/or fam; ly.

20.  Beginning on January 1, 2021, CPT Code 99212 was a code usedito
identify an office or other outpatient visit for the évaluation and ménagement ofaﬁ established

. pétient, which required a mediéally.app'ropriate history and/or examination and straightfprward -
medical decision making. When selecting CPT Code 99212 based on time spent on the|date of .

the encounter, the code indicated that a total of 10-19 minutes was spent.

~ 21. Prior to January 1, 2021, CPT Code 99213 v;zas a codp used to identify an
ofﬁce or other outpatient visit for the evaluation and management of an established patient,

which required at least two of the following three key components: an expanded problem
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focused hist'qry; an expanded problem focused examination; and medical decision maki.ng of iow
complexity. The description of CP'.[" Code 99213 indicated that: (2) »usﬁally, the presenting
problem(s) weré of lov;/ to moder_éte severity;. and (b) typically, 15 minutes were spent face-to-
* face with the patient and/or family. ‘ |
22. Begfnning on Januafy 1, 2021, CPT Code 99213 was a code used|to
idehtify an office or other outpatient visit for the evaluation and management of an established
patient, which requires a medically appropriate l"nistory and/or examination and low level of
medical decision making. Wl.lve'n’ selecting CPT Code 99213 based on time spent on the|date of
the encounter, the code indicated that a total of 20-29 minutes was spent. |
C. . The Defendant aﬁd Relevant Entity
23. '.l'he.de‘fendant PERRY FRANKEL was a medical doctor who was
licensed by the State of New York and whose principal area of practice was cardiology.
FRANKEL certified to Medicaré that he would comply with all Medicare rules and regulations
and federal laws, including, among other things, that he would not knowingly present or cause to
be present_ed a false and fraudulent claim for payment by Medicare. FRANKEL was the owner
" of Advanced Cardiovascular Diagnostics PLLC (“Advanced Cardio”), a New York limited
liability company. | |
2. Advanced Cardio was a cardiology praétice located in Great Neck, New
York. Advance& Cardio also operated numerous mobile COVID-19 testing sites throughout
Long Island, New York. ' |

1. The Fraudulent Schéme

25.  From approximately September 2020 to approximately March 2022, the

defendant PERRY F RANKEL, together with others, submitted and caused the submission of
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false and fraudulent clavims to the Health Care~ Benefit Programs for evaluation and management
services during the COVID-19 pandemic that were medically unnecessary, not provided as
represented and ineligible for reimbursement.
426. Specfﬁcally, the defendant PERRY FRANKEL operated numerous mobile
COVID-19 testing sites at various locations throughout Long Island, New York (collectively, the
“Mobile Testing Sites.”). The Mobﬂe Testing Sites were staffed with mid-levél providers,
_ including nurse practitioners and physicians’ assistants and/or, in some instances, me&ical |
assistants and CO,V'.ID-19 swabbers (collectively, “Mobile Testing Site Staff”). Beneficjaries
visited the moBile COWD-IQ testing sites to be tested for COVID-19 and briefly met with thé
Mob.ile Testing Site Staff, who typically interacted with patients for less than five miﬁutes, which
included collecting-insurance information, asking patients whether they had COVID-19
symptoms and administering a nasal swab for COVID-19 tésting. Often, patients remaiTed in
_their cars during the testing process. Beneficiaries at the Mobile Testing Sites did not receive .
evaluation and management services as defined in CPT Codes 99202, 99212 and 99213.
| 27.  The defendant PERRY FRANKEL submitted or caused the submission of
claims to the Health Cére Benefit Programs using CPT Codes 99202, 99212 and 99213 seeking
payments for evaluation and management services for beneficiaries who-received COVID-19
tests from the Mobile Testing Sites, when, in fact, these evaluation and management services
were not provided. For some claims, FRANKEL was .‘not in the state of New York on the dates
he purportedly provided evaluation and managément services at the Mobile Testing Sites.
FRANKEL was listed as the rendering provider for all of the evaluation and management '

services purportedly provided at the Mobile Testing Sites.
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28.  From approximately September 2020 to approximately March 2022, the
defendant PERRY FRANKEL submitted and 'caused to be submitted approximately $1.3 m"ill'ionv
_ in claims to the Health Care Benefit Programs for evaluation and management services in
connection with COVI]j-l9 testing ﬁat were medically unnecessary, not provided as répresented
and ineligible for feimbursement. |

COUNTS ONE THROUGH THREE
' (Health Care Fraud)

29.  The allegations contained in paragraphs one through 28 are realleged and .
incorpoi‘ated as if fully set forth in this paragraph.

30. - Inorabout and between September 2620 and March 2022, both dates
" being épproximate and inclﬁsive, within the Eastern District of New York and elsewhere; the
defendant PERRY FRANKEL, together with others, did knowingly and willfully execute and
attempt to executed a scheme and artifice to defraud the Hcélth Care Benefit Programs, which
were health care benefit programs, as that term is defined under Title 18, United States Code,
Section 24(b), and to obtain, by means of one or more materially false and fraudulent pretenses,
, fepresentations and promises, money and property owned by, and undef the custody and control
of the Health Care Benefit Programs, in éonnection with the delivery of and payment for health
care benefits, items aﬁd services. |

31.  Onor aboqt the dates specified below, within the Eastern District ofNeW
York and elsewhere, the defendant PERRY FRANKEL, fogcther with others, submitted and
caused to be submitted the following false and fraudulent claims to the Health Care Benefjt
~ Programs for evaluation and management services that were not medically necessary, not
provided as represented, and ineligible for reimbursement, in an attempt to execute, and in

execution of, the scheme described above:




Case 2:22-cr-00180-JS Document1 Filed 04/19/22 Page 9 of 12 PagelD #: 9

Count Medicare Approximate Date Procedure Approximate
Beneficiary of Claim Code Amount Billed

ONE Individual-1, an March 23, 2021 CPT 99202 $250.00
' individual whose
identity is known
to the Grand Jury

TWO Individual-2, and ‘March 23, 2021 CPT 99212 $200.00
' individual whose
identity is known
to the Grand Jury

THREE Individual-3, an | November 28, 2021 CPT 99212 $200/00
individual whose
identity is known
to the Grand Jury

(Title 18, United States Code, Sections 1347, 2 and 3551 et seq.)

CRIMINAL FORFEITURE ALLEGATION

j=%

32.  The United States hereby gives notice to the defendant that, upon his
conviction of any of the offenses charged herein, the government will seek forfeiture in
accordance with Titl‘ev 18, United Stafes Code, Section 982(a)(7), thch requires any per#on
convicted of a federal health care offense to forfeit property, real or p'ersonal,. that constiulteé, or
is derived directly or indirectly from, gross proceeds traceable to the commission of such
offense.
33.  Ifany of the above-described forfeitable prbperty, as a result of any act or

omission of the defendant: |
(a) cannot be located upon the exercise of due diligence; |
(b)  has been transferred or sold to, or deposited with, a third party;

(c)  has been placed beyond the jurisdiction of the court;

(d)  hasbeen suBstantial]y diminished in value; or
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(e)  has been commingled with other property which cannot be

without difficulty;
it is the intent of the United States, pursuant to Title 21 , United States Code, Sec'tion‘853
incorporated by Tit.le 18, United States Code, Sections 982(b)(1), to seek forfeiture of an
property of the defendant up to the value of the forfeitable property described in the forf
allegation. | |

(Title 18, United States Code, Se?:tions 982(a)(7) and 982(b)(1); Title 21,

* States Code, Section 853(p))

A TRUE BILL
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TED STATES ATTORNEY
EASTERN DISTRICT OF NEW YORK

el el lna
JOSEPH S. BEEMS] ERBOER L{ML-

ACTING CHIEF, FRAUD SECTION
CRIMINAL DIVISION
U.S. DEPARTMENT OF JUSTICE
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FORM DBD-34 No.
JUN. 85

UNITED STATES DISTRICT COURT
EASTERN District of NEW YORK

CRIMINAL DIVISION

THE UNITED STATES OF AMERICA

vS.
PERRY FRANKEL,
Defendant.

'INDICTMENT |

(T. 18, U.S.C., §§ 982(a)(7), 982(b)(1), 1347, 2 gm_d 3551 et seq.; T. 21,
U.S.C., § 853(p)) :

___________________________________ Foreperson
Filedinopencourtthis ________ day,
of _ _ _ _ _ AD.20_____
_______________________________________ Clerk
Bail, $

Patrick J. Campbell and Kelly M. Lyons, DOJ Trial Attorneys, (718)
. 254-6366



