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* Kk %
(Called to order at 3 p.m.)

THE COURT: Hello. This is Judge Conley and I am
calling Case No. 20-CV-249. 1I'll hear appearances for the
plaintiff.

MR. SPIVA: Judge, this is Bruce Spiva from
Perkins Coie on behalf of the plaintiffs. With me on the
call is my partner, John Devaney, and my colleagues,
Amanda Collais and Sopen Shah.

THE COURT: All right. I will assume, Mr. Spiva,
that it is you who is speaking -- or Van Spiva, that it is
you who is speaking unless someone else identifies -- I'm
sorry. Are you not going to be the principal speaker?

MR. SPIVA: I will, Your Honor. I was just going

to clarify that it is Spiva. Van is my middle name.
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THE COURT: Then, Mr. Spiva, I will assume that
it is you who is speaking unless someone else identifies
themselves for the record when I call on the plaintiff --
or plaintiffs, as I assume you represent all plaintiffs.
Is that correct?

THE PLAINTIFEF: That is correct, Your Honor.

THE COURT: All right. Very good. Then I'l1l
hear appearances for the defendant.

MR. KEENAN: This is Assistant Attorney General
Brian Keenan. I'll be taking the lead for the defendants.
You can speak with me. Also on the line is AAG Jody
Schmelzer.

THE COURT: All right. And if I call on the
defendant, I will assume it is Mr. Keenan speaking unless
Ms. Schmelzer identifies herself for the record. And then
I believe we also have the proposed intervenor on the line
and I will hear appearances for the proposed intervenor.

MR. TSEYTLIN: Thank you, Your Honor. This is
Misha Tseytlin for the proposed intervenor, Wisconsin
Legislature. Also on the phone is Eric McLeod. And I
will be doing the speaking for the Legislature.

THE COURT: Same set of rules for you: If anyone
else is speaking on behalf of the proposed intervenor,
they should indicate who they are for the record.

Finally, I know that we have members of the press on
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the call which we are accommodating for purposes of this
telephonic conference. Just a reminder that there is a
general policy against recording these hearings, whether
in person or on the phone. And so you're welcome to make
all the notes you wish to, but a recording is a violation
of the court's rules.

With that said, I'm going to start with the
defendants to get a better understanding as to just where
we are as of today. And then I want to assure both sides,
as well as the proposed intervenor --

There seems to be a lot of background noise. If
anyone has not put their phone on mute, they should do so
now. If we continue to have noise issues, we'll have to
deal with it a different way, but it sounds much better.
And if you're not being called on to speak, it should be
on mute.

I was going to assure both the plaintiffs and the
proposed intervenor that they will have an opportunity to
address all issues, including, to the extent they care to,
standing issues and the right of the intervenors to
actually be allowed to intervene. But I'm focused, for
the immediate discussion, on the defendants answering some
specific questions about where we are actually. And I'm
hoping that either you, Mr. Keenan, or Ms. Schmelzer can

help the Court in that regard.
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Is it correct that yesterday was the deadline for
individuals to get an absentee ballot online or by mail
request if they are not already registered voters?

MR. KEENAN: Yes, I believe, because yesterday
was the deadline for registering by mail or online, so I
don't know that you could request an absentee ballot if
you weren't registered.

THE COURT: But you could still go into a clerk's
office and register and get an absentee ballot until April
2nd; 1is that right?

MR. KEENAN: I believe so, yes, you can go in and
get an absentee ballot. And if you're already registered,
you can still request the absentee ballot online.

THE COURT: Yes, and we haven't gotten to that
yet. I just wanted to confirm, is there a cutoff date for
getting an absentee ballot if you do it in person before a
clerk, is there a date by which that has to occur and is
it April 2nd?

MR. KEENAN: There is. And, you know, I'm not
sure what the law is.

THE COURT: I'm going to speak to plaintiffs'
counsel in a minute, who hopefully can add any corrections
or additions. But you believe there's some date before
April 7th that you're no longer able to register except on

the day of the election itself, correct?
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MR. KEENAN: Yeah. I think -- I believe it
either was the Thursday or Friday before the election I
think and then you'd have to wait until the Election Day
to go to the polling place and register.

THE COURT: All right. And if you are registered
or you register in person with the clerk, you can still
get an absentee ballot online or by requesting one in the
mail until April 2nd; is that right?

MR. KEENAN: Yes, I believe so.

THE COURT: All right. And then finally, there
is a hard deadline for receipt of the absentee ballots of
April 7th; is that correct? So if an absentee ballot
arrived on April 8th, it would not be counted?

MR. KEENAN: Yes, that's correct, under the laws.

THE COURT: All right. Then, Mr. Spiva, or
whoever else you want to address this question, any of
those general representations that are incorrect or that
you can supplement without going into any argument yet?

MR. SPIVA: I believe, Your Honor, I was looking
at my notes and I think all of them were correct. The one
thing I would say, I'm not sure he may have been answering
a different question, but I know -- strike that. I
believe all of those were correct, Your Honor.

THE COURT: And do you know what the deadline --

I'm sorry. Do you know what the deadline is for obtaining
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an absentee ballot in person from a clerk?

MR. SPIVA: I believe it is the Friday before the
election, so that deadline, in terms of date, would be the
3rd of April. And if one of my colleagues believes I'm in
error on that, please -- I'm pretty sure that's right.

THE COURT: You're definitely right about April
3rd being a Friday, so let's work with that, since there
doesn't seem to be any disagreement and I don't think it's
likely to be material to the present TRO motion.

Then the second set of questions is I understand the
Commission met earlier today, or maybe it was late
yesterday, but have any of those dates -- has there been
any relief provided from any of the dates we've just
discussed, as far as defendants are aware of?

MR. KEENAN: I'm not aware of any relief from
those dates, you know, at the present time.

THE COURT: And do you anticipate any of those
dates changing, absent action by a federal court?

MR. KEENAN: Well, we know that the Governor is
considering an executive order. I don't know -- I'm not
part of that matter, but there may be something along
those lines. I don't know what the context of that would
be specifically or, you know, exactly what would happen,
but I know that is being considered.

THE COURT: And are you aware of any specific




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 3:20-cv-00249-wmc Document #: 47 Filed: 03/25/20 Page 8 of 40

statutory power that the Governor would have to either
alter those dates or alter the date of the election
itself? Beyond the general powers that he might claim, is
there any statute authorizing moving an election date?

MR. KEENAN: You know, I don't know if there's a
specific statute on elections. I think it would be more
under like general health-emergency-type powers.

THE COURT: And absent that, it would, I would
assume, be up to both the Legislature and the Governor to
move the date or does the Legislature have independent --

MR. KEENAN: Yes, I believe so.

THE COURT: -- does the Legislature have
independent power to move an election date without the
Governor approving it?

MR. KEENAN: I was thinking that -- you know,
these things are in statute, but I think it has to be a
new law that would have to be passed by the Legislature
and the Governor. Although I guess if Mr. Spiva
disagrees, he can let us know, but I think it would be a
new law.

THE COURT: All right. Mr. Spiva, any
corrections to those statements?

MR. SPIVA: ©No corrections, Your Honor. We did
look, when we were preparing to file this, to see whether

there were emergency powers of the Governor, as there are
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in some states, to suspend state statutes and we didn't
find such an authority. We found an authority that would
allow them to I think suspend administrative rules, but we
did not at least uncover anything that would give him the
authority to suspend or alter state statutes.

THE COURT: All right. Then let me direct these
next questions to plaintiffs. Of the materials that
you've provided to me, is there any evidence that the
coronavirus has impacted someone's ability to go online
and register, or I should say to request a ballot online
or by mail, before March 187

MR. SPIVA: Well --

THE COURT: I guess other than the fact that the
Madison Library closed yesterday or the day before.

MR. SPIVA: Yeah. I guess I don't know if Your
Honor considered this evidence, but we did have all of the
information in there, you know, backed up by documents
that, you know, the Governor issued an executive order
telling people to stay home, not to gather in groups of
more than ten.

THE COURT: I'm sorry. I'm missing your point.
You wouldn't need to gather in a group of more than ten to
go online and/or mail in a request for an absentee ballot
if you're not yet registered, would you?

MR. SPIVA: You would not, Your Honor, but you




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 3:20-cv-00249-wmc Document #: 47 Filed: 03/25/20 Page 10 of 40

10
would, to register online, you would need to provide, or
by mail, you would need to provide proof of residency.

THE COURT: Right. And that's a fine point,

Mr. Spiva, but it gets me back to the question: Do you
have any evidence that that was inhibited on or before
March 18 by the coronavirus?

MR. SPIVA: Well, only I guess what I'd call
circumstantial evidence, Your Honor, which is that all the
types of places people are being told to stay home from
work so they don't have access to their work, you know,
printers and scanners. They're being told not to go down
the street to the Kinko's where they might have made
copies of the wvarious types of documents that can serve as
proof of residence. We don't have any -- we don't have
any survey evidence of how much people -- sorry.

THE COURT: Yeah. And you also don't have any
anecdotal evidence. You don't have any affidavit from
anyone who says they stayed home and they were planning on
going online by March 18, correct?

MR. SPIVA: I think what we have is the opposite,
Your Honor, which is that a lot of people have, in past
elections, relied on same-day registration on Election
Day.

THE COURT: That's my point. That's my point.

That's what we're really talking about here, isn't it,
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11
your concerns as to whether or not there will be problems
with people either being afraid to appear on Election Day,
as they had planned to, or long lines with people
separated by six feet or more, as we saw on television in
some states, that will inhibit them to vote on Election
Day. That's what you're -- that's what the evidence
you've offered so far goes to, correct? Because the only
information I have about registration on or before March
18 seems to be that it's very much in keeping with
registration in past elections, spring primary elections.
And that, you provided me.

MR. SPIVA: We did, Your Honor, and it's way up,
I think, is the crux of it, suggesting that people are
increasingly concerned about going to the polls. But I
don't disagree with Your Honor's characterization that the
fear is that, you know, people will not -- will be afraid
to go to the polls on Election Day or to go to the Clerk's
Office or a satellite location in those municipalities
that have them and to vote in person early. And that
would be consistent with the guidance and the orders that
they've gotten from the Governor and their employers and
everybody else. I mean, it would actually, to do that,
would actually be inconsistent with what the best advice
and guidance out there is from, you know, the Governor and

Public Health officials.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 3:20-cv-00249-wmc Document #: 47 Filed: 03/25/20 Page 12 of 40

12

THE COURT: And the relief that you're seeking on
behalf of those who are not yet registered is to extend
the March 18 deadline now that, and each day I suppose
it's increasingly clear, that there are risks and indeed
there are directions to people to stay home; that's the
principle relief you're looking for in your TRO?

MR. SPIVA: 1In terms of the registration issue,
yes, Your Honor.

THE COURT: Well, we'll come to the other ones.
Go ahead.

MR. SPIVA: I was just going to say yes, Your
Honor.

THE COURT: The --

MR. SPIVA: I'm sorry, Your Honor. And it is to
suspend the requirement, I don't know if you considered
this separate from the question you just asked, but this
is also to suspend the proof of residency in connection
with the voter registration online or by mail and the
photo ID component for people requesting absentee ballots.
So that would be the other part of the relief we're asking
for.

THE COURT: And my concern about that second part
is if I'm extending the date, assuming I were to do that,
it would be because people hadn't followed through, but

they would be given time to do it. Your point being that
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people aren't going to do it because they're being told to
stay home, so they should be relieved of the usual
obligations of registering to vote.

MR. SPIVA: The usual obligations in the sense of
providing documentary proof of residency, Your Honor. But
they would still have to make the certifications that they
are, you know, a bona fide resident of Wisconsin, give
their address, all that, you know, but in the sense of,
yes, we are asking that the proof of residency, the
documentary proof-of-residency requirement, be suspended,
yes.

THE COURT: And that's been challenged already in
court, including documenting the difficulties for wvarious
populations to achieve that. But you're suggesting this
is yet another hurdle that they would -- that this
particular group of voters is going to face because of the
impacts of the coronavirus?

MR. SPIVA: Yes. If I might, Your Honor, because
I was counsel of record in the One Wisconsin case where we
did challenge, it is different in one sense in that what
we were challenging there was the extension of the
proof-of-residency requirement in connection with voter
registration beyond 20 days prior to the election. It has
long been Wisconsin law that within 20 days of the

election, you had to show proof of residency. And we lost
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that challenge and that is up on appeal.

This is very different, number one, because we are
now asking for a suspension of proof of residency in
connection with electronic or by-mail registration even
within the 20 days and we're asking for it directly in
connection with a, you know, a worldwide pandemic that is
creating an emergency, the likes of perhaps which we've
never seen before. It's certainly at least as serious as
the hurricane that many courts have found to provide good
reason to suspend requirements such as these.

THE COURT: Although the ones -- when you say
"such as these," I thought the only relief that was
obtained was extending the registration by a week. What
other relief are you referring to?

MR. SPIVA: In the Florida --

THE COURT: I'm sorry. Go ahead.

MR. SPIVA: 1I'm sorry, Your Honor. I didn't mean
to interrupt. In the Florida cases that we cite, yes,
Your Honor is correct, the issue at hand there was the
registration -- extending the registration deadline, but
there was no proof-of-residency requirement, I don't
believe, and here it's a different set of circumstances.
I mean, people have been, you know, shut out from the
usual means of being able to make the types of copies or

scans that they might otherwise.
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I believe Judge Peterson had, in response to the
challenge that we brought before, said that that burden
was slight. And I think that that's a fair point,
obviously we disagreed with him, but that's a fair point
under normal circumstances where people are going to work
or they could go to the Kinko's or the library, or what
have you.

But here we have a completely different circumstance
where everything is being shut down. And indeed it would
be dangerous and foolhardy for somebody to undertake any
of those usual steps. So the burden is no longer, under
these circumstances, anywhere close to slight. It's
really quite substantial for people who don't have access
to printers and scanners.

THE COURT: Mr. Spiva, your position with respect
to the two forms of relief being sought, why don't we
begin with the more straightforward one, which would be to
extend the date for seeking an absentee ballot for someone
who's not registered online or by mail.

MR. SPIVA: Yes, Your Honor.

THE COURT: I'm sorry, I meant to hear from
defendants, Mr. Keenan.

MR. KEENAN: Well, I think the one issue with
respect to online registration is that the system has been

taken offline per like when it was supposed to be taken
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offline, so it's not up and running now, soO someone going
to that site isn't going to be able to register.

And secondly, I think that in discussions with my
client, you know, just before this call, they informed me
that it's not like as simple as flipping a switch to turn
that system back on, that basically what happens is you
can only register online if you have a Wisconsin driver's
license or identification card.

And what happens is the MyVote site connects with the
DMV database to verify your address. And when you
register online, you don't actually have to show proof of
residence because you can only register online if your
address matches what the DMV has and then that serves as
your proof of residence.

And so the link between those databases has been now
cut and so it would need to be reinstated. But what I've
been told is that it's not as simple as flipping a switch,
that there would have to be a lot of testing and work done
to like get those two back connected together to make sure
it actually is working.

THE COURT: So if I ordered -- hang on a
second -- so if I ordered it to be extended one week, I
may actually order -- have to order it for ten days to
give you time to get it back up and running?

MR. KEENAN: Yeah. There could be time that
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would be required to be able to like get this thing back
up and running.

THE COURT: Can you advise -- confirm the amount
of time that would be needed and provide me in writing a
statement, if not by the end of the day today, than by
noon tomorrow?

MR. KEENAN: Yeah, I can do that.

THE COURT: Preferably in the form of a
declaration.

MR. KEENAN: Okay.

THE COURT: The second -- well, I didn't mean
to -- I assume there are going to be some other
consequences. What is entailed in reviewing the

application of an online or mail request where a person
isn't registered?

MR. KEENAN: Well, I think the person has to
register first and then they can request the ballot. The
online request for the ballot, if you're registered at the
polling site --

THE COURT: Then it's my misstatement. Let me
ask it a different way. You had until March 18 to
register online or by mail if you're not already
registered; is that correct?

MR. KEENAN: Yes, that's correct.

THE COURT: So you're still -- I assume the
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Commission or someone assigned the task is still reviewing
people who made a timely request to be registered or have
those all been cleared already?

MR. KEENAN: I think the online ones are pretty
much -- they're cleared online and so those are done.

THE COURT: All right.

MR. KEENAN: And then if you can't register
online, there's some sort of problem, then you have to go
the mail route. Those will go to the individual clerks of
whatever village or city you're in and they would be the
ones processing those applications.

I would note that the deadline is that it has to be
postmarked by March 18th, so there may be some that are in
the mail right now that will eventually end up at a
clerk's office.

THE COURT: And are they mailed directly to the
local clerk?

MR. KEENAN: Yes.

THE COURT: Okay. That's helpful. But the
online, the Commission essentially can clear upon receipt.
And is it the Commissioner who clears the online
application --

MR. KEENAN: Yes.

THE COURT: -- applicants?

MR. KEENAN: I believe the Commission runs the
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website and the website clears them and then it goes --
kind of gets pushed to the local clerks.

THE COURT: All right. Then I guess what I would
like by noon tomorrow is a declaration both as to the time
it would take to get back online and to clear online
registration. And if you're able to provide some
information as to what it would entail for the clerks to
continue to consider online and mail registration, I
should say mail registration, that would be helpful as
well.

MR. KEENAN: Okay.

THE COURT: There is this second question about
relief from the requirements of ID, photo ID, and proof of
residency in light of the coronavirus and the potential
for contracting COVID-19. Do you have any response to
those requests on behalf of the Commission, or
Commissioners, I should say?

MR. KEENAN: Yes. So I think, as I mentioned
earlier, you don't need to submit a proof of residence
online because it's -- it functions through a DMV -- with
the DMV and it verifies your address with DMV and connects
to your driver's license number, then you're registered.

So the people that will be submitting a voter
registration request by mail, I mean, they're likely going

to have to print out their request and send it in. And if
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they can print out the form to send it in, we think they
probably can print out a bank statement or a utility bill
or some of these other forms of proof of residence.

And we're just not sure the universe of people that
would be able to kind of make the registration request to
their local clerk by mail, but couldn't get one of the
forms of proof of residence in the same envelope. You
know, there's not a lot of evidence on that. And we
think, you know, at least some people are going to be
able -- definitely are going to be able to print out their
utility bills, and whatnot, to show they're a resident.

So we think it is possible for many people to do it and I
just don't know that the plaintiffs have shown a lot about
like how many people are really burdened by that
requirement.

THE COURT: If you don't have a driver's license,
how would you provide, or are you required to provide,
photo identification in either an online or by-mail
request?

MR. KEENAN: So the -- yeah. So that's a
separate requirement for just an absentee ballot request.
The first time you vote absentee, you need to provide
proof of -- the photo ID proof. If you've already
provided that once, you don't have to provide it again.

So this relates to people who are requesting absentee
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ballots for the first time.
If you do it online, what you can do is you submit
the form online and you can upload -- basically you could

take a picture of your ID on your phone and then you can
upload that picture to your application basically and
submit it to the website and then you're good to go.

So there's a -- I would think that a majority of
people that are able to access the website to request an
absentee ballot will probably be able to do that. And to
the extent of people not being able to do that, it would
be a little bit uncertain. People who are mailing it in
would have to provide a copy of the driver's license with
the application if it's their first time requesting an
absentee ballot.

THE COURT: Let me ask -- go ahead, Mr. Keenan.

MR. KEENAN: I was just going to say, in terms of
the evidence, I don't know how much evidence there 1is
about like how hard it would be to get a copy like that
and how many people would be affected. But that would be,
you know, you would have to provide a copy of the ID to
submit that request by mail.

THE COURT: And would that be true even if you
had a driver's license, a Wisconsin driver's license?

MR. KEENAN: Yeah. If you have a Wisconsin

driver's license, that sort of like automatically
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registers you to vote, but you still need to provide it
with the absentee ballot application.

THE COURT: Unless you'd applied before.

MR. KEENAN: Yes. If you've already provided it
once, then you don't have to provide it again.

THE COURT: But if we're principally concerned
about a group of individuals who hadn't been thinking
about voting online and are not -- or registering online
and they're now thinking that the lines are going to be
long and it's going to be difficult, they would have to
provide some form of photo ID, because they presumably,
for the most part, hadn't done absentee voting before.

MR. KEENAN: Yes. If you haven't done absentee
voting before, you're going to have to provide it.

THE COURT: All right. I'm going to give you a
chance to at least address briefly whether you have a
different view of the burden on the plaintiffs here to get
any of the relief then laid out in the brief by the
plaintiffs.

You've indicated, for example, you don't think
they've met their burden of showing the difficulty of
electronic or by-mail registration and/or providing a
photo identification. But are you in agreement that's
generally a balancing test under the Anderson-Burdick

balance that this court is required to make?
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MR. KEENAN: Yeah, I think that's a correct legal
standard would be like the Anderson-Burdick test would be
what would apply to the claim.

THE COURT: And anything you want to add,
understanding that you've only had this for less than a --
well, I guess 1it's almost a full 24 hours since it was
filed. I'm not sure how long you've had to actually look
at it. But anything you want to respond to in terms of
the briefing itself?

MR. KEENAN: ©Not at this point other than what
I've said. I guess we have only had maybe like a half a
day to be with it, so I think that's what we've come up
with so far.

THE COURT: And how soon could you get in a
written response?

MR. KEENAN: So I was talking with my colleagues
about that and wondering whether we can -- I know that
time is of the essence, so I was thinking maybe by the end
of the day tomorrow. But then I was sort of wondering if
I was setting a deadline then that we wouldn't be able to
meet. But I think definitely by Monday we could have
something.

THE COURT: And I'm afraid that, as you say,
given the shortness of time and the fact that there's

going to be a delay for getting anything back online if I
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decide something may be appropriate in terms of relief,
that might be too short of time.

This probably is a good time to bring in the
intervenors, proposed intervenors. In your submission to
the court, I believe that you suggested a quicker
turnaround time if you were allowed to make a submission.
When could you have something to me in writing?

MR. TSEYTLIN: Thank you, Your Honor. We did
indicate in the letter to you that, if necessary, we could
have something by 11:59 tonight. I heard AG Keenan
suggest close of business on Friday. That would obviously
be easier for us and it would probably be a more polished
product. But certainly by Friday, close of business, we
could have a polished product to you. But, if necessary,
we could get it by 11:59 tonight.

THE COURT: Well, here's what I'm going to do:

I would ask that, because there's a question as to whether
the Wisconsin State Legislature should be allowed to
intervene, that you get something on file by noon
tomorrow.

MR. TSEYTLIN: Absolutely.

THE COURT: And I'll give the state until 3 p.m.
If the parties can file something more polished by 5 p.m.
tomorrow and I haven't already decided, I'll certainly

consider it. But I feel as though I'm going to need to
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act one way or the other on fairly strict timelines. So
you may both have until 3 p.m. -- well, intervenors may
have until noon tomorrow. The State -- or the
Commissioners may have until 3 p.m. tomorrow to file
something in writing in response.

I do want to give you an opportunity, Mr. Tseytlin,
to address some of the issues that have been already
discussed with the parties, and I'll give plaintiff a
chance to respond to both, with the understanding that I'm
essentially treating you now as appearing as amicus curiae
to the Court.

My concern about the State Legislature stepping in
has been expressed in earlier cases by this court and by
the Seventh Circuit and that has to do with whether there
really is a separate interest. But I'm aware of the
statute recently passed by the State Legislature that
anticipates that question, as has already been held.
That's more a question -- that statute has more
application in state court than federal court.

It struck me that the obvious party to step in would
be the Republican Party and so I'm a little surprised that
the Legislature decided to step in rather than the party
that clearly has an interest in the election. But with
that said, I'll hear anything that you want to add at this

point.
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MR. TSEYTLIN: Well, first --
MR. SPIVA: Your Honor, just one second. This is
Bruce Spiva. If something I said may have -- there is one

more form of relief that we've requested and I just wanted
to —-

THE COURT: Yeah. You're not -- Mr. Spiva, I've
told you I would give you an opportunity to respond. And
I'm aware of the fact that -- I'm aware of the fact that
your complaint seeks other relief. That has not been
missed by the Court and you will get a chance to respond.

MR. SPIVA: Yes, Your Honor.

THE COURT: But we're on a telephone call --

MR. SPIVA: Yes, Your Honor.

THE COURT: --— and you are not to interrupt. I
will give everyone a chance to make the points they wish,
but I'm organizing this deliberately.

And with that said, Mr. Tseytlin, you have the floor.

MR. TSEYTLIN: Thank you, Your Honor. Just very
briefly about our intervention. And I believe Your
Honor's decision in the Planned Parenthood case and the
Seventh Circuit's decision affirming it on appeal puts a
great amount of weight on whether the Attorney General
would actually defend the statutes at issue.

We are -- we do not know, especially given the

emergency posture, what position the Attorney General will
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take, especially since it is my understanding that the
Election Commissioners at the hearing yesterday expressed
divergent views on several of the issues that are raised
in plaintiffs' complaint. So we certainly -- the
intervention motion and whether it's mandatory or
permissive, et cetera, will turn a good deal as to whether
the Attorney General will in fact defend all of the laws
here. Now --

THE COURT: Having said that, in fairness to you,
Mr. Tseytlin, we probably won't know that by the time
you're filing. If you want to file by the end of the
day -- well, actually, I can't really -- if you want to
have any word, I'm just going to keep you at noon.
Obviously, whatever is filed by the State at 3 p.m. may
have some impact as to the need for you to intervene, but
I will consider it as amicus, regardless.

I haven't heard the Attorney General abandon the
enforceability of any of these provisions. Maybe the only
place where there would be a departure would be on the
application of the Anderson-Burdick balancing test, but
even there I'm not hearing a substantial difference. But
I am willing to hear you now in terms of your general
position.

MR. TSEYTLIN: Yes, Your Honor. So just a couple

of points that struck us upon reading the plaintiffs'
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submission. One is that they do have a heavy burden on
all of the prongs and they have a heavy burden under
Anderson-Burdick. And they did not, as Your Honor noted,

submit a single declaration from a single voter noting any
burden, any of the practical things that have been
discussed by counsel.

A lot of the things that they said in their uncited
claims appear to be just factually false. For example,
claims that there are shelter-in-place orders in
Wisconsin, there's absolutely no citation to that. And
claims about FedEx and UPS print stores being closed, no
citation to that. That appears to be contrary to what's
on the publicly-available websites of those companies.

And so I think that they -- even if in abstract in
other cases courts have ordered interim relief based on
public disasters, those always have been after substantial
evidence that has been submitted. And I would
respectfully submit that there's virtually no evidence
they've submitted to support they're oppressed.

THE COURT: Mr. Tseytlin, that's why I tried to
focus on Election Day itself, because I think we would be
pollyannaish -- the Court would be pollyannaish not to
think that there is going to be some substantial
difficulty in manning the polls. You know, just from my

own anecdotal experience, but I think it's true across the
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state, we tend to rely on the elderly to man those polls,
for the most part.

I note that there was some statement that the
Commissioners have made efforts to try to get clerk's
offices to step up and fill a greater role on Election
Day, which is admirable. But there will certainly be
impacts on individuals who will make the choice. In fact,
if the past few days is any indication, perhaps more then
the choice to stay home and not get in a queue to vote.

So I give some credence to the reality, as we've seen
in other states already in recent elections, that there's
going to be difficulty if we get a good turnout on the day
of the election and that the calculus for the average
voter has changed in terms of whether they may want to
take advantage of early registration.

But I don't disagree with you in terms of the impacts
so far. They may not have been as severe as suggested by
the plaintiffs in their unsupported statements.

MR. TSEYTLIN: Thank you for that, Your Honor. A
little bit more on that. We did have an Election Day two
days ago where the CDC issued its guidance, which is very
similar to Governor Ever's guidance on Monday: more than
10 people not gathering. The very next day, three
different states of different political persuasions, at

least in terms of their leadership, held elections. And
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in one state --

THE COURT: And we saw, as I said, some
substantial lines, including people trying to stand more
than six feet apart from each other, which really created
some long lines. I don't disagree that elections took
place, but I'm not sure that it would be unreasonable,
under a balancing test, to assume that there are going to
be people who are impacted who may want to take advantage
of online registration if we extended it for a short
period of time.

MR. TSEYTLIN: That's a fair point, Your Honor,
but just a couple of things about that. One is I do think
that's generally, although not exclusively, a policy
choice that different states are making. It's a very
sensitive judgment how to balance the interest of
democracy and election security, on one hand, with public
safety on the other hand. I would respectfully submit
that the elected officials and their appointees are, as a
general matter, in a better position to make those
judgments rather than, with respect, the federal court.

THE COURT: Is there anyone who -- I certainly
agree that, as a general matter, that's true. The reason
for my questions of the parties was I'm not sure who can
effectively do that at the state level. I assume you

don't think that the Governor has the power to do that by
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executive order.

MR. TSEYTLIN: We do not.

THE COURT: And the Legislature clearly has
indicated that they're opposed to any change, by virtue of
your representing them here. And it sounds like the
Commissioners are split, almost by design, since they're
appointed, without any way of breaking a tie vote.

So I'm concerned about who's looking out for the
voters' interests when it's really the Commissioners are
the only one who would have the power to do something in
the near term and they're not.

MR. TSEYTLIN: Well, I mean, I give respect to
all of the defendants, the Commissioner. I'm sure that
they are each doing what they think is best. My
understanding from the meeting yesterday is they reached
consensus on several issues.

THE COURT: But as we just heard -- but as we
just heard, not on relieving any of the deadlines in light
of the likely impact of the coronavirus and the
possibility of actually achieving -- or getting COVID-19.
There was no consensus on taking any steps. And in fact,
if I understand it, the consensus was that there's nothing
that can be done by the Commission in terms of the
statutory deadlines, which I assume is your position as

well.
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MR. TSEYTLIN: That's correct, Your Honor, but
that is a public policy judgment. And I would like to --
to kind of raise the Purcell Principle, which is a bedrock
principle from the U.S. Supreme Court, that election rules
should not be changed in the middle of an election.

THE COURT: But isn't that exactly what happened
in Florida and Georgia because of the impacts of a
hurricane? And although these are very different impacts,
I'm not sure that they're not every bit as difficult. In
fact, you could argue that the entire country has been
impacted, not just one part of the country.

MR. TSEYTLIN: And I will say we took a brief
look at those cases and there was significant documentary
evidence submitted in those cases to support the relief
and extraordinary step of changing election rules after
Election Day. And those were all District Court decisions
and the Purcell Principle is from U.S. Supreme Court.

And when there were proposed changes to Wisconsin's
voter ID through litigation a couple years ago right
before the election, it was decided, under the Purcell
Principle, that there should not be change,
notwithstanding the arguments there.

And I do think that even if the Court does not take
the Purcell Principle as a bright-line rule, I would at

least, under the language of the Supreme Court in the
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Purcell v. Gonzalez case, 549 U.S. 1, suggests that it is
pretty close to a bright-line rule. It should at least be
treated as a very strong presumption.

And I understand that, you know, we have all seen
what we have seen about what happened on Tuesday in the
states that decided to have in-person absentee --
in-person voting. I think different people have different
impressions of how that worked, maybe based on the news
coverage they were watching, which is why it is so
important I think to have an extraordinary order that
changes the rules of the game in the middle of the
election to be, at minimum, based upon competent submitted
evidence and not entire speculation.

The Seventh Circuit has made clear that in order to
have a facial invalidation of statutes even you need a
very high burden. But even on the as-applied one, a
narrower one like they had suggested in Frank II, the
voter ID case, to be possible, there would need to be
evidentiary showings with regard to specific voters having
problems.

And I do understand that there is an intuition that
some may have about problems that could arise or have
arisen in other states. But I think that, as a legal
matter, the plaintiffs, who are very sophisticated

counsel, did not submit any sort of evidence like that and
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I don't think it's legally permissible to grant them
relief on the record that they have chosen to build.

THE COURT: All right. Mr. Spiva, I said I would
give you an opportunity to respond and so I shall.

MR. SPIVA: Thank you, Your Honor. And I
apologize again. I didn't mean to --

THE COURT: There's no need to apologize. This
is your time. Any response you have, you should make it.

MR. SPIVA: Okay. Thank you, Your Honor. Yes.
First, on the Purcell issue, I think here the Purcell
Principle actually cuts absolutely the opposite way. And
the gravity that the Legislature's counsel refers to in
his letter to the Court this morning is that changing
election laws in the middle of an ongoing election is
problematic under Purcell. But there the Supreme Court
was concerned that conflicting orders or orders right
before the election can themselves result in voter
confusion and incentive to remain away from the polls.

Here the confusion has been caused not by a court

order, nor would it be, but by COVID-19. Wisconsin's
voters reasonably expected, based on Wisconsin law, that
they would be able to safely register in person until the
Friday before the election or at the polls themselves on
Election Day. Now they can't, not because of a court

order, but because of the pandemic. And so if Your Honor
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grants the relief that we are seeking, it would actually
have the opposite effect in allowing people to be able to
vote who now can't because of the emergency.

My colleague, Mr. Tseytlin, mentioned that it's
better to -- that some states did go ahead with their
elections, yet Your Honor noted that there were problems
there. And things are changing by the minute. And
several states, including Ohio, did postpone their
elections and several more have since done that: in
Georgia, in Connecticut, in Louisiana. All over the
country elections are being postponed because of this.
But here there's another option, which would be to allow
people to vote absentee and then remove some of the
barriers that might prevent them from voting.

I know that counsel has referred to a, you know, a
lack of evidence. But, you know, in Exhibit 1 we have a
statement from the Department of Health Services of
Wisconsin not only for there being not gatherings of ten
or more people, but closing bars and restaurants, closing
the schools. I mean, these are things that I know Your
Honor is well aware of.

And so in these very quickly, rapidly evolving
circumstances, I guess it's not surprising that we --
we're not able to come with a specific declaration from a

specific voter given that so many of us, you know -- I
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mean, we're all -- I think even the fact that we're all
doing this argument from our basements, you know, suggests
that people are in a situation that they didn't anticipate
even a week ago, maybe even a few days ago. And so I
think that the lack of a specific declaration, you know,
should be excused because the Court can take notice of
what's going on all around it.

And then finally, Your Honor, if I might address the
Election -- the Election Day receipt relief that we did
request. And that really, and I won't repeat the papers,
Your Honor --

THE COURT: It has to do with not rejecting
ballots that may be received and not postmarked on or
before the Election Day.

MR. SPIVA: That's correct, Your Honor. That's
correct. And there's been a massive surge already of
by-mail voting. There likely will -- that will continue
and accelerate, given the circumstances. And that will I
think -- that will cause problems with delivery.

THE COURT: Wouldn't it make more sense for me to
just address that when we actually have the numbers, that
is, how to -- to see how many people -- additional people
actually requested, assuming I gave any further relief?

I mean, it sounds like, based on the numbers, there's

not going to be a problem with registrations. But if
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you're able to demonstrate that local clerk's offices are
inundated and aren't going to be able to get through
current absentee requests, then you would have some
evidence. But, at minimum, I would know before the
election date whether there's likely to be a tsunami of
absentee ballots coming in after the fact, because we'll
know how many actually were received that day. I just
don't understand why I would take up that -- I don't
understand why I would take up that matter without better
evidence since we can wait on that.

MR. SPIVA: Well, Your Honor, I think I don't
necessarily disagree, if I'm understanding Your Honor
correctly. Certainly we'll know after, you know, 8 p.m.
on Election Day, we'll ultimately know how many ballots
come through after that point. I think you may not know
until after that point though because of what's going on
with the mail --

THE COURT: So what? So what? Why wouldn't I
just give relief then that those ballots have to be
compounded and included in the final numbers?

MR. SPIVA: Well, yes, Your Honor, I think that
certainly would be --

THE COURT: Prudent? Does the word "prudent"
arise? I mean, I just -- I don't know why I would decide

that now and I don't know why you're pressing it now,
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because you haven't -- there isn't any evidence to support
that it's going to be an issue yet.

MR. SPIVA: The only thing I would say, Your
Honor -- I mean, I take Your Honor's point, I think it's a
fair point -- is that it would give some clarity to the
election officials as to whether or not and for how long
they needed to count absentee ballots for those that are
received after 8 p.m. on Election Day. That's the only
response that I have to Your Honor's question, which again
I say is a fair point. We certainly would argue that you
have the authority and I think you should extend the
deadline at, you know, at that point if you haven't done
so before then.

THE COURT: Mr. Spiva, understanding that you'll
have an opportunity to respond in writing by 3 p.m.
tomorrow, anything else that you want to add at this
point?

MR. KEENAN: You mean Mr. Keenan?

THE COURT: I'm sorry. I keep doing that. Yeah,
Mr. Keenan, anything else that you want to add at this
point?

MR. KEENAN: ©No, I don't think so. I would agree
with Your Honor's point about that, you know, we can see
what the number of post-Election-Day absentee ballots

actually is and whether it would affect any elections
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later on. I don't think there's a reason to address this
now. But other than that, I have nothing more.

THE COURT: And, Mr. Tseytlin, anything else you
want to add, understanding you'll have until noon tomorrow
to respond in writing?

MR. TSEYTLIN: Nothing further, Your Honor. We
greatly appreciate that you allowed us to speak too, even
though we are just proposed intervenors.

THE COURT: Mr. Spiva, back to you. Anything
else you want to add before I close this hearing?

MR. SPIVA: Only one other thing, Your Honor,
because I neglected to say it when I first started talking
after proposed intervenors, is we obviously oppose the
intervention. And we think, pursuant to the Planned
Parenthood of Wisconsin v. Kaul case that Your Honor
decided initially and was affirmed by the Seventh Circuit,
that there is no basis for intervention here.

THE COURT: And we'll see. Obviously, with the
submissions by the Attorney General, we'll have a better
understanding of that question as well.

Regardless, I want to thank all for their assembling
quickly and providing insights that are helpful to me in
trying to decide the current motions before me. I will
await written submissions and try to issue a prompt order

and consider what other steps are required in this case as
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soon as I'm able.

Unless there's something more from any of the
parties, we'll close this argument and I'll await other
submissions. Thank you all. We are off the record and
adjourned.

(Adjourned at 4:12 p.m.)
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