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BREWING COMPANY, LLC; THE FALLS BAR LIMITED
PARTNERSHIP; THE FIREHOUSE BBQ, LLC; THE GUTTER
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VILLAGE FOOD COURT LLC; VILLAGE TAVERN SALEM,
INC; VS SERVICES, L.L.C.; WATERSTONE EVENTS, INC.;
WHISKEY R. LLC; WHITNEY'S INN, LLC; WINCHESTER
INN LLC; WLC RESTAURANT LLC; XENIA ENTERPRISES
INC; YAJIKA RESTAURANTS, INC; ZECHSAN BUSINESS
DEVELOPMENT INC.,

Plaintiffs

THE UNITED STATES OF AMERICA,

Defendant
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INTRODUCTION

1. The restaurant industry is an integral part of the U.S. economy, and it has provided
an opportunity for countless Americans to achieve success and prosperity through creativity, hard
work, and determination. It is the second largest private sector employer in the Nation, employing
nearly 10% of the total U.S. workforce, and represents about 4% of U.S. gross domestic product.
A majority of American adults have worked in the restaurant industry, and it has more female and
minority managers than any other industry in the United States. The restaurant industry uniquely
provides a path to the American Dream of small business ownership because many restaurant
owners begin their restaurant careers as entry-level employees and work their way through
management to ownership.

2. Plaintiffs represent a cross-section of small businesses in America. They are owned
by men, women, veterans, minorities, non-minorities, immigrants, and include restaurants, bars,
and catering businesses of many varieties and sizes. They reside in 36 states in addition to the
District of Columbia and Puerto Rico. Their owners spent years sinking everything—including
their own blood, sweat, and tears—into building their businesses. The pandemic instantly changed
everything. The restaurant industry saw sales drop a staggering $240 billion from the pre-pandemic
forecast. Seemingly overnight, Plaintiffs were abruptly forced to shut their doors and navigate
sharp declines in revenue, labor challenges, supply-chain shortages, and increases in operating
expenses.

3. In March 2021, Congress recognized these sacrifices and challenges—and the
insufficiency of prior relief programs for the restaurant industry—by establishing the Restaurant
Revitalization Fund (“RRF”) and appropriating $28.6 billion specifically to compensate

restaurants and other food service businesses for pandemic-related revenue losses. Congress
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tapped the Small Business Administration (“SBA”) to administer the program, but also laid down
detailed mandatory rules for SBA to follow about who was eligible to receive grants, how grant
amounts would be determined, and the order in which grants were to be awarded. Importantly for
this case, Congress mandated that SBA “shall award” grants to eligible entities “in the order in
which applications are received.”

4. During the pandemic, Plaintiffs were subjected to lengthy forced shutdowns, mask
mandates, to-go-only restrictions, outdoor-only restrictions, social-distancing, and inside dining
restrictions, and they strove to follow all of SBA’s guidance to ensure that they would receive their
RRF grants. Plaintiffs listened to SBA webinars, collected the required documents, prepared
calculations, consulted accountants, and submitted their applications on Day 1. They heard SBA
urge applicants to apply on the first day the online portal was opened, which SBA referred to as
“Game Day” or “Day 1.” In fact, many Plaintiffs submitted applications within the first hour of
Day 1, which SBA referred to as “Hour 1.” SBA’s repeated exhortation to apply on Day 1, coupled
with SBA’s terminology, reflects that at least some SBA officials understood the RRF program’s
statutory framework required grants be awarded in the order applications were received.

5. While awaiting RRF funding critical to their businesses, many Plaintiffs were
forced to take on large amounts of debt just to stay afloat and pay rent and other operating
expenses. They reasonably expected RRF grants would help them pay off these loans, especially
since they had heeded SBA’s advice to apply on Day 1. But Plaintiffs’ RRF grants never arrived
for one overriding reason: SBA did not follow Congress’s mandate to award grants in the order
applications were received.

6. Despite legislators’ prescient warning that SBA must correct previous failures in

administering programs like the RRF, SBA fumbled the ball yet again. Multiple government
2
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investigations and audits establish beyond dispute that SBA badly mismanaged the RRF program.
Its oversight was so inept that its independent auditor was unable to provide an opinion as to the
accuracy of SBA’s financial statements for three consecutive years. For fiscal year 2021, this was
in part because SBA failed to comply with statutory requirements in disbursing RRF grants, the
very issue at the heart of this case.

7. Multiple Federal courts also have recognized that SBA’s management of the RRF
program was unlawful and arbitrary and capricious in various respects. SBA’s persistent and
material oversight problems surely would doom any public company accountable to regulators,
creditors, and shareholders. Yet even when repeatedly confronted with independent findings of
mismanagement, SBA failed to effectively remediate. SBA only now is auditing many thousands
of RRF grants it awarded in violation of statutory and program requirements. Its efforts to identify
and recover hundreds of millions or billions of dollars in misallocated RRF funds will continue
through at least July 2024.

8. Plaintiffs, on the other hand, did nothing wrong and endeavored to do everything
right. They followed SBA’s instructions, timely submitted their applications, and trusted SBA
would award their grants in the order their applications were received. SBA instead awarded grants
in the order applications were arbitrarily processed. This vital error, combined with SBA’s other
faults and omissions, caused the misallocation of billions of dollars in RRF funds to applicants
who were in line behind Plaintiffs, and to other applicants who were ineligible, committed fraud,
or otherwise failed to meet requirements. Thus, after falling victim to the pandemic and
government shutdown orders, Plaintiffs were re-victimized by SBA’s mismanagement and failure

to award grants in the order Congress mandated.
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9. Had SBA followed statutory mandates, Plaintiffs’ grants would have been awarded
and they would have received their RRF funds. SBA should have reserved funds for earlier-
received applications to account for varying processing times, but SBA instead awarded grants in
a way that unlawfully resulted in SBA picking winners and losers by how quickly—or slowly—
SBA agents happened to process applications through an error-ridden system. It is clear that this
resulted in grants being awarded to later-received applications in amounts that exceed the
collective amount of grants that should have been awarded to Plaintiffs, even accounting for
priority categories (which were later held unconstitutional) and set-asides. SBA could have
complied with the statutory mandate to award RRF grants in the order applications were received,
and no technical or practical barriers prevented or excused SBA from doing so. As a direct result
of SBA’s unlawful, negligent, and arbitrary and capricious acts and omissions, and actions that
exceeded SBA’s authority under Section 5003, Plaintiffs did not receive RRF grants.

10. SBA’s failure to award and disburse Plaintiffs” RRF grants utterly devastated them.
They struggled to meet expenses. Many were unable to pay off loans taken in anticipation of their
RRF grants, and were threatened with the loss of valued employees, customers, and even in some
cases, their homes. Plaintiffs bring this action seeking money damages for economic injury caused
by SBA’s failure to comply with—and wrongful administration of—a money-mandating statute.

11. The Court should correct the grave injustices and undeniable violations of law
detailed in this complaint by awarding Plaintiffs money damages in the amounts specified below,
and such other relief as the Court deems appropriate.

THE PARTIES

12. The Defendant is the United States.

13. Plaintiffs are 303 businesses who applied for grants from the Restaurant

4
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Revitalization Fund (“RRF”) on May 3, 2021. Each Plaintiff is identified on Exhibit A.

JURISDICTION

14.  Jurisdiction is proper in this Court pursuant to 28 U.S.C. § 1491 (the “Tucker Act”)
and 15 U.S.C. § 9009(c) (“Section 5003” of the American Rescue Plan Act).

FACTUAL ALLEGATIONS

A. The COVID-19 Pandemic Devastates American Restaurants.

15.  The concept of the American Dream is interwoven into the fabric of the United
States. For years, the restaurant industry has helped provide the threads to that fabric and paved a
path for countless Americans to achieve success and prosperity through hard work and
determination.

16.  In light of these American ideals, the restaurant industry was a thriving and
important part of the overall U.S. economy before the pandemic. According to one trade
association, before the pandemic, the restaurant industry employed 15.3 million people—about 1
out of every 10 working Americans—and more female and minority managers than any other
industry in the United States. Sales in 2019 were projected to be $863 billion—about 4% of the
overall U.S. gross domestic product.

17.  But that all changed on January 30, 2020, when the Center for Disease Control and
Prevention (“CDC”) confirmed that COVID-19—had for the first time—spread between two
people in the United States. On March 3, 2020, the CDC reported 60 cases of COVID-19 across
Arizona, California, Florida, Georgia, Illinois, Massachusetts, New Hampshire, New York,
Oregon, Rhode Island, Washington, and Wisconsin. The exponential spread of COVID-19 in
succeeding months led to severe illnesses, hospitalizations, and deaths.

18.  In response to rapidly changing COVID-19 conditions, prominent American

5
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institutions announced shutdowns, foreshadowing the economic devastation that would soon
follow. On March 10, 2020, Harvard University announced that it would terminate in-person
instruction. The following day, the NBA suspended its season. On March 13, 2020, the NCAA
canceled the men’s and women’s Division I basketball tournaments. Other schools, sports leagues,
entertainment venues, and cultural events soon closed their doors.

19. That same month, Federal agencies and state and local governments across the
country issued stay-at-home orders and encouraged—or required in most cases—trestaurants and
other customer-facing businesses to also close their doors.

20. Government mandates resulted in the sudden and severe drop in consumer
economic activity, which quickly reverberated through the economy. Real gross domestic product
in the second quarter of 2020 dropped by more than 30% —one of the most severe quarterly
contractions ever recorded.

21. The restaurant industry was hit especially hard by the pandemic. The restaurant
industry ended 2020 with total sales that were $240 billion below the pre-pandemic forecast. More
than 8 million restaurant employees were laid off or furloughed. Monthly sales for food and
beverage services declined from $66 billion in February 2020 to $30 billion in April 2020. Overall,
restaurants in the United States saw a decline of approximately 24% in 2019 revenues.

22. The economic hardships endured by the restaurant industry were in large part a
sacrifice disproportionately borne by small business owners—through no fault of their own—in
service of efforts directed by governments at the Federal, state, and local levels to stop the spread
of COVID-19 in the United States. Extended closures, mandated restrictions, sharp declines in
revenue, supply chain scarcities, rising labor costs and employee retention challenges left

restaurants uncertain about the road ahead as they struggled to survive.

6
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B. Congress Establishes the Restaurant Revitalization Fund.

23. Between March 2020 and March 2021, Congress appropriated an unprecedented
$5 trillion to address emergencies caused by the pandemic.

24. On March 25, 2020, Congress enacted the Coronavirus Aid, Relief, and Economic
Security Act (“CARES Act”), which appropriated $2.2 trillion for pandemic relief, including $349
billion to fund the Paycheck Protection Program (“PPP”) for potentially forgivable loans to small
businesses for use meeting payroll, rent, and other operating costs. See Pub. L. No. 116-136. The
CARES Act also increased funding for existing SBA loan programs, including for Economic
Injury Disaster Loan (“EIDL”) grants. See id. §§ 1107(a)(6), 1110, 4024(a), (b).

25.  In December 2020, Congress appropriated $900 billion in pandemic relief in the
Consolidated Appropriations Act. Pub. L. No. 116-260 (Dec. 27, 2020).

26. On March 11, 2021, Congress appropriated another $1.9 trillion for pandemic relief
through the American Rescue Plan Act (“ARPA”), Pub. L. No. 117-2. Legislators recognized that
SBA had in the past been found to consistently fail “to provide effective oversight of its lending
program participants as one of the most serious issues facing the agency” and warned that SBA
“must improve its oversight to ensure that it can provide proper accounting of its capital access
programs.” H.R. 117-7 (American Rescue Plan Act of 2021) (Feb. 24, 2021), at 476.

a. Section 5003 of ARPA provides financial support to restaurants and other
businesses in the food service industry who were adversely impacted by the COVID-19 pandemic.

b. ARPA’s “Date of Enactment” is March 11, 2021.

c. Section 5003 has three subsections which: (1) set forth definitions, (2)

establish the Restaurant Revitalization Fund (“RRF”), and (3) govern the award of RRF Grants.
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27. Subsection (a) of Section 5003 sets forth statutory definitions.

a. The “Covered Period” is the period beginning February 15, 2020 and ending
December 31, 2021, or a date determined by the Administrator that is not later than 2 years after
the date of enactment (i.e., not later than March 11, 2023). ARPA § 5003(a)(3). The Administrator
determined that the Covered Period would end on March 11, 2023.

b. The term “Eligible Entity” includes “a restaurant, food stand, food truck,
food cart, caterer, saloon, inn, tavern, bar, lounge, brewpub, tasting room, taproom,” among others,
as well as any “other similar place of business in which the public or patrons assemble for the
primary purpose of being served food or drink.” Id. § 5003(a)(4)(A).

c. Excluded from eligibility are State or local government-operated
businesses; businesses that as of March 13, 2020, own or operate (together with affiliated
businesses) more than 20 locations, and businesses that received or have a pending application for
a grant under section 324 of the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and
Venues Act (the Shuttered Venue Operators Grant Program or “SVOG,” codified at 15 U.S.C. §
9009a). Id. § 5003(a)(4)(C).

d. “Pandemic-related revenue loss” is defined generally as gross receipts
during 2020 subtracted from gross receipts in 2019. Id. § 5003(a)(7)(A). Grants made to eligible
entities “shall be equal to the pandemic-related revenue loss of the eligible entity.” §
5003(c)(4)(B)(i). For most eligible entities, the RRF grant to which they are entitled is equal to
their 2019 gross receipts minus their 2020 gross receipts. Section 5003 contains other formulas
for calculating “pandemic-related revenue loss” for businesses depending upon when the
restaurant opened or otherwise incurred expenses. Id. § 5003(a)(7)(B)-(C). These formulas

dictated a fixed grant amount that was not subject to case-by-case modification by SBA. SBA

8
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adopted these statutory formulas and embedded the statutory formulas into the RRF application
that each applicant submitted.

28. Subsection (b) of Section 5003 establishes the Fund and appropriates money to be

used for RRF grants.

a. Congress established in the Treasury of the United States the “Restaurant
Revitalization Fund,” Id. § 5003(b)(1), and appropriated $28,600,000,000 “to remain available
until expended.” Id. § 5003(b)(2)(A).

b. Congress appropriated an additional $840,000,000 for expenses incurred by
SBA in connection with the administration of several specified programs, including the RRF. 7d.
§ 5006(a)(1).

c. Congress defined an “Initial Period” from the date of enactment (March 11,
2021) through and including 60 days after enactment (May 10, 2021). Id. § 5003(b)(2)(C). On
information and belief, the Administrator did not make any determination to establish a different
Initial Period, and the Initial Period therefore ended on May 10, 2021.

d. During the Initial Period, $5,000,000,000 of the amount appropriated to the
Fund “shall be available to” eligible entities with 2019 gross receipts of not more than $500,000,
Section 5003(b)(2)(B)(i)(I), and the remaining $23,600,000,000 would be available to the
Administrator to award grants “in an equitable manner to eligible entities of different sizes based
on annual gross receipts. Section 5003(b)(2)(B)(1)(II).

e. After the Initial Period, grants may be awarded “to any eligible entity
regardless of the annual gross receipts of the eligible entity.” Id. § 5003(b)(2)(C).

f. The Administrator “shall use” RRF funds only to award RRF grants to

eligible entities. Id. § 5003(b)(3).
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29. Subsection (¢) of Section 5003 governs the process by which RRF Grants are

awarded and to whom RRF grants must be awarded.

a. Subject only to the set-aside of certain funding for the Initial Period and
statutory priority in awarding grants during the Priority Period (explained below), Congress
mandated that “the Administrator shall award grants to eligible entities in the order in which
applications are received by the Administrator.” Id. § 5003(c)(1).

b. During the 21-day period beginning when the portal opened on May 3, 2021
and ending on May 23, 2021 (the “Priority Period”), Congress required SBA to prioritize awarding
grants to businesses owned by women, veterans, or self-certified as economically disadvantaged
(collectively “Priority Applicants™). Id. § 5003(c)(1).

c. Congress limited the amount of grants made to an eligible entity and any
affiliated businesses to $10,000,000 in the aggregate and $5,000,000 per physical location of the
eligible entity. Id. § 5003(c)(4)(A).

d. The grant made to an eligible entity “shall be equal to the pandemic-related
revenue loss of the eligible entity.” Id. § 5003(c)(4)(B)(1).

e. RRF funds may be used for certain enumerated allowable expenses
(“Allowable Expenses”) that were “incurred as a direct result of, or during, the COVID-19
pandemic.” Id. § 5003(c)(5).

f. Allowable Expenses include payroll costs, mortgage payments (other than
prepayment of principal), rent payments (other than prepayments), utilities, certain maintenance
expenses, supplies, normal food and beverage expenses, covered supplier costs, operational
expenses, paid sick leave, and any other expenses the Administrator determines to be essential to

maintaining the eligible entity. Id. § 5003(c)(5)(A)-(K).
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g. Excess grant amounts are required to be returned to the extent that estimated
receipts differed from actual receipts, id. § 5003(c)(4)(B)(ii), and to the extent a recipient “fails to
use all grant funds or permanently ceases operations on or before the last day of the covered period.
1d. § 5003(c)(6).

30.  During each of the following periods, SBA was to do as follows:

a. Day 1 to Day 8: SBA must prioritize awarding grants to eligible Priority

Applicants and make available $5 billion to eligible entities with no more than $500,000 in 2019
gross receipts.

b. Day 9 to Day 21: SBA must continue prioritizing awarding grants to

eligible Priority Applicants but may award grants without regard to gross receipts.

c. Day 22 and later: SBA must award grants to eligible entities in the order

applications were received without regard to priority status and may award grants without regard
to gross receipts.

C. Section 5003 of the American Rescue Plan Act Is Money-Mandating.

31. Congress expressly defined who is eligible to be awarded an RRF grant.

32.  Section 5003 supplies a clear standard for the payment of money.

33.  Section 5003 provides a formula for the computation of the amount of RRF grants
that leaves no substantive discretion to SBA. SBA has conceded that Section 5003 sets forth a
simple formula for determining what funds an eligible entity will receive.

34.  After the Priority Period, Section 5003 mandates that SBA “shall award” grants to
eligible entities in the order applications are received. Subject only to set-asides for the Initial
Period and the Priority Period, this mandate requires SBA to award grants in the order applications

are received to each eligible applicant that satisfies objective criteria.
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35.  After the Priority Period, SBA had no discretion to withhold RRF grants from
eligible entities whose applications were received before RRF funds were properly expended
through the lawful award of RRF grants, and SBA violated Section 5003 by awarding grants to
entities whose applications were received after applications submitted by eligible entities whose
grants were not awarded due to SBA errors and purported exhaustion of funds.

D. SBA Creates the RRF Program.

36. SBA delegated to the Office of Capital Access (“OCA”) responsibility for creating
a program to award grants from the Fund (the “RRF Program”).

37. OCA contracted with a private company to develop an online portal through which
entities could apply for RRF grants. The online portal included:

a. a two-way message capability for communicating with applicants; and

b. automated controls such as verification of bank accounts by a third-party
agent, verification of taxpayer identification numbers and tax returns through the IRS, and
verification of addresses through the U.S. Post Office.

38. OCA also partnered with five point-of-sale (POS) vendors (who provide inventory,
sales, and payment-processing services) to allow applicants to submit RRF applications through
the POS vendors’ electronic systems.

39. Applicants could apply for RRF grants in one of three ways: (1) directly through
SBA online portal; (2) by telephone through a call center; and (3) through POS vendors.

40. SBA deemed an application to be received when it was submitted to the DocuSign
electronic signature service.

41. The amount of an RRF grant (“Grant Amount”) is computed by one of three

mathematical formulas imbedded in the electronic application. These formulas remove any
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discretion for SBA to adjust the amount of the award.

42. Grant recipients were to use RRF grants on Allowable Expenses incurred during
the Covered Period. Grants could be used on past-due expenses so long as the expenses were
incurred during the Covered Period.

43. SBA requested applicants submit the following documentation:

a. the RRF application;

b. IRS Form 4506-T; and

C. any one of the following as evidence of gross receipts: (1) business tax
returns (IRS Form 1120 or IRS Form 1120-S); (2) IRS Form 1040 Schedule C or F; (3) IRS Form
1065 for partnerships; (4) bank statements; (5) financial statements such as Income Statements or
Profit or Loss Statements (whether internally or externally prepared); or (6) Point of sale reports,
including IRS Form 1099-K.

44. SBA'’s processing of received applications consisted of the following steps: (1) tax
information verification by the IRS; and (2) SBA review (either automatic or manual) and
resolution of any issues or discrepancies. Payment processing was initiated by SBA after an
applicant was informed of the award of the RRF grant.

45. Tax Information Verification by IRS.

a. SBA attempted to validate gross receipts before disbursing RRF funds.
b. Gross receipts were in general verified through IRS tax records.
C. SBA in general did not require IRS tax records for applicants who submitted

through POS partners because SBA assumed that the POS partners would adequately verify gross
receipts. This assumption was incorrect for at least one POS partner and thousands of applications

representing hundreds of millions of dollars in awarded grants.
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46. The Administrative Review of Applications.

a. SBA staff or contractors determined whether applications would undergo
automatic review, (no more than approximately 48 hours), or manual review (10-14 days, or
longer).

b. Because automatic review was faster than manual review, and also because
SBA unlawfully awarded grants in the order applications were processed rather than the order
applications were received, applications subject to manual review were less likely to result in
award of an RRF grant, even if those applications were submitted on Day 1.

c. The review process did not include any mechanism for reserving funds for
applications in the order they were received. It also did not include a check before awarding a
grant to determine the order in which the application under consideration was received.

47.  Payment Processing. After award of a grant, payment processing was initiated.

Payment processing included screening against Treasury Department’s Do Not Pay lists and public
bankruptcy information, as well as verifying bank deposit information.

48. SBA awarded RRF grants in the order applications were processed. Because the
time required to process applications varied greatly, the order in which SBA awarded grants
differed significantly from the order in which applications were received.

49. SBA announced that it would “set aside” $9.5 billion for awards to eligible entities
based upon the amount of their 2019 gross receipts. These set-asides were established under
Section 5003(b)(2)(C) and included:

a. the statutory requirement to “make available” $5 billion to eligible
businesses with 2019 gross receipts of no more than $500,000;

b. a $500 million set-aside for eligible businesses with $50,000 or less in 2019
14
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gross receipts that was created by SBA; and

c. a $4 billion set-aside for eligible businesses with between $500,000 and
$1.5 million in 2019 gross receipts that was created by SBA.

d. On information and belief, SBA did not make a determination to extend the
statutory Initial Period. Accordingly, all set-asides were to expire on May 10, 2021 (Day 8), and
beginning on May 11, 2021 (Day 9), SBA was required to award grants without regard to gross
receipts.

50. On April 8, 2021, SBA finalized its proposed RRF implementation plan. The
implementation plan was required to be submitted to the SBA Office of Inspector General (“OI1G”),
the Pandemic Response Accountability Committee (“PRAC”), and the Office of Management and
Budget (“OMB”).

51.  From approximately April 20, 2021 until May 6, 2021, SBA hosted a series of
public outreach events to inform the public about the RRF program.

a. SBA repeatedly encouraged businesses to submit applications on May 3,
2021, when the online portal opened.

b. SBA knew even before the portal opened that $28.6 billion would not be
enough to fund all applications and, as a result, that if SBA followed Section 5003, the order in
which applications were received would be determinative of which eligible entities received
awards and which did not.

52. RRF award recipients were to submit a report no later than December 31, 2021
documenting how much of their RRF award was used for each category of Allowable Expenses.
Until their grant was fully accounted, recipients were to submit additional such reports on

December 31, 2022 and March 11, 2023.
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E. SBA Launches the RRF Program.

53.  Between April 25, 2021 and May 2, 2021, approximately 2,600 potential applicants
randomly selected from existing PPP participants in the restaurant industry were permitted to
submit applications through the online portal to test its operation. This was referred to as the pilot
program. 843 applications were submitted during the pilot program. 758 of these pilot program
applications resulted in awarded grants totaling $359,509,845.19.

54. SBA opened its portal to the general public and began receiving applications for
RRF funds at noon on May 3, 2021.

a. The statutory 21-day Priority Period began on May 3, 2021.

b. From Day 1 until Day 21, SBA processed only applications received from
Priority Applicants. SBA claims to have initiated processing of applications in the order they were
received, but SBA awarded grants in the order processing was completed.

c. SBA notified non-priority applicants that their applications would remain
under review while priority applications were processed during the first 21 days. SBA represented
to grant applicants that after the 21-day priority period, non-priority applications would be funded
on a first-come, first-served basis. Notwithstanding its representation, SBA did not award grants
in the order applications were received and instead continued to award grants in the order
applications were processed.

55. Beginning on May 11, 2021 (Day 9), SBA was to award grants without regard to
the set aside of certain funds during the Initial Period for applicants with certain levels of 2019
gross receipts.

56. On May 17, 2021 (Day 15), SBA learned that thousands of applications had not

had gross receipts verified, and that there was reason to believe many were fraudulent applications.
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57. On May 18, 2021 (Day 16), a Federal district court held that the plaintiffs in that
case were likely to succeed on claims that SBA’s use of race-based and sex-based preferences in
the administration of the RRF program violates the Equal Protection Clause of the Constitution.
Greer’s Ranch Café v. Guzman, 540 F. Supp. 3d 638, 651 (N.D. Tex. 2021). The Court issued a
temporary restraining order permitting the plaintiffs to file RRF applications no later than May 19,
2021. It further required SBA to process the plaintiffs’ non-priority applications during the Priority
Period and treat those applications as if received on May 13, 2021, the date the Complaint was
filed. Id. at 652.

58.  May 23,2021 (Day 21) was the last day of the Priority Period.

59. SBA decided that when the Priority Period ended, it would cease processing
applications received from Priority Applicants, process only non-priority applications SBA had
received, award grants only to non-priority applicants, use remaining RRF funding only for grants
awarded to non-priority applicants, and disburse no further awards to Priority Applicants. SBA
repeatedly made such representations, using words to the same effect, to Federal courts.

60. SBA informed approximately 2,964 Priority Applicants who were previously
notified that they had been awarded RRF grants that payment of their awarded grants was
precluded by Federal court decisions.

61. Beginning on May 24, 2021 (Day 22), SBA was to award grants in the order
applications were received without regard to priority status or gross receipts.

62. SBA has represented that it began processing non-priority applications with FY
2019 gross revenues less than $500,000 on May 25, 2021 (Day 23), but that it delayed processing
other non-priority applications until May 27, 2021 (Day 25). This was not permitted by Section

5003.
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63. On May 27, 2021 (Day 25), the Sixth Circuit held that the allocation of RRF funds
on the basis of race and sex is unconstitutional. The Court enjoined the government from using
these unconstitutional criteria when processing RRF applications. Vitolo v. Guzman, 999 F.3d 353
(6th Cir. 2021). The Court ordered SBA to “fund the plaintiffs’ grant application, if approved,
before all later-filed applications, without regard to processing time or the applicants’ race or sex.”
1d. at 366.

64. On or about May 27, 2021 (Day 25), SBA first awarded RRF grants to non-priority
applicants. There were four such awards on Day 25: three were made to applicants who applied
on Day 1, and one was incorrectly made to an applicant who applied on Day 9.

65. On or about May 27, 2021 (Day 25), SBA awarded the final RRF grants to Priority
Applicants. SBA made 52 awards to Priority Applicants totaling $15,634,182.04. The
applications associated with these awards were submitted as late as May 21, 2021 (Day 19).

66. On May 28, 2021 (Day 26), a Federal district court directed SBA “to process and
consider [the plaintiffs’] applications for RRF grants as if the SBA had initiated processing of
those applications at the time the applications were filed,” and the Court forbid SBA “from
processing or considering any RRF application filed later in time [than the plaintiffs’ applications]
until [the plaintiffs’] applications have been processed and considered.” Blessed Cajuns LLC v.
Guzman, No. 4:21-677, slip op. at 11 (N.D. Tex. May 28, 2021) (ECF No. 18).

67. On or about June 30, 2021, SBA stopped processing RRF applications.

68. As of June 2022, approximately $180 million of RRF funding remained without
recorded obligations, including $24 million set aside for litigation.

69. After November 2022, SBA awarded approximately $83 million in additional

grants to businesses whose applications had been fully processed as of June 30, 2021. On
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information and belief, some of the awarded funds came from recoveries of misallocated grants or
return of unused grants.

a. After receiving advice from the Department of Justice on how to comply
with statutory requirements and court rulings, SBA changed the manner and order in which it
would award RRF grants in November 2022.

b. From the group of fully processed applications, SBA claims to have
awarded grants in the order in which those fully processed applications were received through the
DocuSign platform. But SBA excluded from consideration the eligible entities whose applications
it had not finished processing as of June 30, 2021.

70. On information and belief, available RRF funding will increase in fiscal year 2024
as a result of SBA’s mandatory required audit and recovery efforts that will be ongoing through at
least July 2024.

71. On May 12, 2023, Plaintiffs’ counsel in this case demanded in writing that DOJ,
SBA, and GAO, among others, continue to preserve all information related to SBA’s
administration of the RRF and the investigation of misallocated funds, among other things, in
anticipation of filing this case.

72. SBA has represented that it will conduct a post-award audit of 10,058 awards. The
post-award audit has not yet been performed. It is to be completed in approximately July 2024.
The 10,058 awards that are to be audited represent approximately $2,849,458,000 of grants that
were disbursed from the Fund (based upon an average award of approximately $283,302.63).

Among the awards to be audited are 2,172 awards that improperly were not verified by the IRS.
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F. SBA Engages in Numerous Unlawful, Negligent, and Arbitrary and
Capricious Acts and Omissions in Administering the RRF Program.

1. SBA Failed To Comply with the Statutory Mandate To Award Grants
to Eligible Entities in the Order Applications Were Received.

73. Section 5003 of ARPA requires SBA to award RRF grants to eligible entities in the
order in which applications are received.

74. SBA failed to comply with the statutory requirement to award grants to eligible
entities in the order applications were received.

75. From approximately May 3, 2021 until June 30, 2021, SBA awarded approximately
$28 billion in RRF grants. The order in which SBA awarded those grants depended on the order
in which applications were processed rather than the order in which the applications were received.
The time required to make it through processing, in turn, depended upon several factors unrelated
to the order in which applications were received. The order in which SBA awarded grants during
this period violated Section 5003 of ARPA.

76. The majority of Plaintiffs were never told by SBA that there was any issue with
their applications and were not asked by SBA to provide additional information. For example:

a. A Plaintiff applied within the first hour of Day 1. Plaintiff qualified for
priority treatment under all three priority categories. Plaintiff’s owner spent hours gathering
information and preparing to apply at the opening of the online portal on Day 1. Plaintiff firmly
believes that the information in the application provided all information needed for the SBA to
award the RRF grant sought. Plaintiff was never asked by SBA to provide additional information
or informed by SBA that there were issues with the application. Plaintiffs’ application was for a
grant greater than $360,000. Plaintiff obtained an EIDL loan to stay afloat while waiting for RRF

funds. Plaintiff’s application progressed through IRS verification but never moved out of “under
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review” status. Plaintiff never received its RRF grant.

77. A smaller number of Plaintiffs experienced obvious unlawful, negligent, and
arbitrary and capricious errors and omissions that also wrongfully delayed the processing of their
applications. Examples include:

a. A Plaintiff applied on Day 1. Plaintiff’s owner is an immigrant of limited
means who came from a refugee camp. She spent her life building her business. She was relying
on RRF funds to keep her business afloat. Plaintiff’s owner retained a screenshot establishing that
her application was submitted in the first 90 minutes after the noon opening of the online portal on
May 3, 2021. An SBA reviewer sent a message inexplicably questioning Plaintiffs’ eligibility due
to 2019 gross receipts exceeding $10,000,000.00; however, there is no such limitation on gross
receipts. SBA had miscomprehended the limit of $10 million per business in RRF funding, or $5
million per physical location, and Plaintiff’s grant amount was well under these limits. Plaintiff
submitted numerous FOIA requests and engaged in hours of email exchanges and teleconferences
with SBA in an effort to correct this injustice. Plaintiff was assisted by two SBA attorneys who
confirmed SBA received the application on May 3, 2021 and SBA eventually awarded a grant,
which was rescinded because the award came 1 minute too late. In fact, Plaintiff’s application was
not too late; SBA’s failure to award grants in the order applications were received and SBA’s
negligence in reviewing Plaintiff’s application were the reasons that Plaintiff’s grant was not
funded. Plaintiff never received RRF funds.

b. A Plaintiff applied on Day 1. More than one month later, Plaintiff received
a letter from SBA asking Plaintiff to explain a difference of less than 0.3% between its profit &
loss statement and its 2020 tax record. Plaintiff promptly confirmed the accuracy of the application

and explained that the small difference in figures was due to the proper accounting treatment of
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returns and allowances. Plaintiff did not receive an RRF grant.

c. A Plaintiff owns a bar that is located in a building that also includes arcade
games. The arcade games are owned and operated by an unaffiliated third party. Plaintiff applied
on Day 1 and was in a priority category. Plaintiff received notice that its grant was awarded. But
SBA subsequently asked Plaintiff to separate receipts from arcade games, on the one hand, and
receipts from food and drink sales, on the other. The very premise of the question was erroneous:
Plaintiff explained that its gross receipts do not include any arcade game revenue because the
arcade games are owned and operated by a third party and subject to entirely separate accounting.
Despite this clear and simple explanation demonstrating that there was no issue or need for
additional information, Plaintiff never received an RRF grant.

d. A Plaintiff applied on Day 1 within the first 90 minutes after the noon
opening of the online portal on May 3, 2021. Plaintiff’s owner had spent the previous weekend
gathering and organizing documents so he could apply soon after the online portal opened. On
May 28, 2021, SBA informed Plaintiff that the deposit information listed on the application did
not match the bank records submitted. SBA was incorrect: Plaintiff maintains multiple bank
accounts for different business purposes and had included with its application bank statements
covering more than one of its accounts. It appears SBA did not read beyond the first page of the
bank statements; had it done so, it would have seen that the deposit information in the application
matched the bank account statements provided. Plaintiff responded to SBA’s message within
approximately 30 minutes to correct SBA’s misunderstanding. Plaintiff was told that because an
SBA comment was placed on his application, it would be moved to the back of the line. Plaintiff
asked to speak with a supervisor but was never afforded the opportunity to explain the situation to

a supervisor and have his application awarded in the order it was received. Plaintiff never received
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an RRF grant.

e. A Plaintiff operated a catering company and restaurant. Plaintiff applied on
Day 1. Plaintiff’s financial statements were consolidated and reflected receipts from both the
catering business and restaurant. At the time the application was submitted, the restaurant was
temporarily closed, but was still eligible because Plaintiff had incurred relevant expenses before
March 11, 2021, intended to reopen the restaurant, and had taken steps to do so. Both the catering
business and the restaurant were therefore eligible for an RRF grant (and even had the restaurant
been permanently closed and ineligible, Plaintiff would nevertheless have been eligible by virtue
of the catering activities), and SBA initially awarded a grant to Plaintiff. Subsequently, SBA
informed Plaintiff that it would not award the grant because the restaurant was closed. That was
not true. When Plaintiff’s owner subsequently inquired further, no mention was made of the
operating status of the restaurant, and SBA instead represented to her in writing that her application
was submitted on May 3, 2021. SBA indicated that the Agency had intended to grant the award,
but once the Agency was ordered by the Court to stop processing priority applications, SBA told
Plaintiff incorrectly that her award could no longer be considered. Plaintiff never received its RRF
grant.

f. A Plaintiff engages in restaurant and catering activities and is wholly owned
by a single individual. Plaintiff’s owner diligently prepared to apply for an RRF grant by reading
SBA explanatory materials, collecting documents, and working through a sample application in
advance. He began filling out the online application as soon as he could access the online portal
and submitted the completed application on Day 1, within minutes after SBA represented that the
online portal would be opened. Several weeks later, Plaintiff was contacted by SBA and asked to

change his bank account to match the bank account that had previously been used to receive PPP
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funds. Plaintiff did as instructed even though (1) this was not required by SBA’s RRF Program
Guide or the application instructions; and (2) the bank account initially identified in the RRF
application was a valid account that could have received the RRF funds. Plaintiff never received
its RRF grant.

g. A Plaintiff applied on Day 1. Plaintiff’s application information was
successfully entered into the online portal, but a technical issue with the portal prevented Plaintiff
from progressing to the point at which he could download a copy of his DocuSign application.
Plaintiff called SBA to report the problem. Plaintiff was told that he would not lose his place in
line due to the technical problem with SBA’s online portal. SBA also posted a message to Twitter
on Day 1 acknowledging a technical issue with the online portal and reassuring affected applicants
that “your place in line is reserved and you will be able to complete your application shortly.”
Plaintiff was encouraged by SBA to apply for an EIDL loan while waiting for his RRF funds and
that he could use the RRF funds to repay the EIDL loan. Plaintiff repeatedly logged into the online
portal in an attempt to complete the online process. Although Plaintiff’s application information
remained recorded in SBA’s online system without Plaintiff being required to reenter the
information (i.e., SBA’s online system had received all the application information on Day 1), it
was not until May 13, 2021, that SBA’s technical issue was resolved. SBA unfairly and incorrectly
did not maintain Plaintiff’s place in line and Plaintiff never received its RRF grant. Plaintiff is
struggling to repay the EIDL loan that SBA encouraged it to take.

78. In November 2022, SBA awarded approximately $83 million in grants. SBA
claimed to have changed from awarding grants in the order applications were processed to
awarding grants in the order applications were received after consulting the Department of Justice.

On information and belief, this change was an effort to comply with court decisions interpreting
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or indicating that Section 5003 of ARPA mandated that SBA award RRF grants in the order
applications were received, rather than in the order applications were processed. With respect to
these grants, however, SBA unlawfully limited the group of eligible businesses to those whose
applications had been fully processed as of approximately June 30, 2021. From that subset of
applications, SBA claims to have awarded grants in the order in which applications had been
received. The award of these grants violated the statutory requirement to award grants to eligible
entities in the order in which applications were received because SBA excluded from consideration
eligible entities whose applications were received earlier than those to whom awards were made.

79. SBA could have—and should have—complied with its obligation to award grants
in the order applications were received.

a. The change in SBA’s procedures in November 2022 demonstrated that SBA
could have complied with the statutory requirement to award grants in the order in which
applications were received.

b. SBA previously administered at least one grant program in which it had
preserved the order in which applications were received to ensure that grants would be awarded in
the order applications were received despite that processing times varied significantly.

80. SBA acted unlawfully, negligently, and arbitrarily and capriciously by failing to
treat applications submitted by Priority Applicants and non-priority applicants on equal footing no
later than the end of the Priority Period, or May 24, 2021 (Day 22), by awarding grants in the order
received without regard to priority categories.

81. SBA acted unlawfully, negligently, arbitrarily and capriciously by canceling and
failing to consider applications of certain Plaintiffs on the basis that court rulings “preclude us

from disbursing award funds to you.” SBA informed these Plaintiffs that the status of their
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application would be changed to “fully canceled.” This was unlawful, negligent, and arbitrary and
capricious with regard to Plaintiffs who received this notification because these Plaintiffs applied
on Day 1 and were in line to receive awards even without regard to the two priority categories
declared unconstitutional by Federal courts, and the court rulings did not preclude SBA from
treating Priority Applicants on equal footing with non-priority applicants; in fact, the Court rulings
required it. Nor did the Federal court rulings permit SBA to withhold grants from Plaintiffs who
were in priority categories not held unconstitutional by Federal courts. Plaintiffs who were Priority
Applicants would have received their awards had SBA treated them on equal footing with the non-
priority applicants and awarded grants in the order applications were received.

82. SBA acted unlawfully, negligently, and arbitrarily and capriciously by failing, after
the Initial Period ended, to award all grants in the order applications were received without regard
to Priority Categories.

83. The manner in which SBA awarded RRF grants unlawfully, negligently, and
arbitrarily and capriciously caused thousands of later-received applications to be awarded grants.
The erroneous disbursement of these grants amounted to billions of dollars; meanwhile, Plaintiffs
who submitted earlier-received applications received nothing.

2. SBA’s Pre-Award Controls Had Numerous Unaddressed Weaknesses,

Resulting in Improper Award of Grants and Misallocation of RRF
Funds.

84.  Federal law and SBA’s own procedures required SBA to put in place pre-award
controls to ensure grants were only awarded to eligible entities, to identify and stop fraud, and to
ensure that awards were made in the proper amounts to the proper applicants. SBA’s procedures
should have accounted (but did not) for the fact that Congress required grants to be paid to eligible

entities in the order that their applications were received.
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85. SBA was negligent and/or acted arbitrarily and capriciously with respect to pre-
award controls.

Negligent and Arbitrary and Capricious Awarding of Grants Without IRS Verification of
Gross Receipts

86. SBA required IRS verification of gross receipts as a general matter. But SBA
negligently assumed that point-of-sale vendors would properly verify gross receipts reported on
applications submitted through their systems. SBA therefore did not send these applications
through IRS verification, a processing step that took a significant period of time. This substantially
accelerated processing of many applications submitted through several POS vendors with whom
SBA partnered, but not other POS vendors, or other methods of accounting used by other
applicants, that were not treated on equal footing by SBA.

87.  Worse still, at least one POS vendor with whom SBA partnered failed to verify
gross receipts at all for thousands of applications submitted through its system. SBA negligently
failed to detect this problem before granting thousands of applications representing hundreds of
millions of dollars of awarded grants. At least 2,172 awards (totaling approximately $278.6
million) were disbursed without any gross receipts verification.

88. The SBA Inspector General concluded that SBA should have immediately
reviewed the 2,172 applications and sought recovery of improper disbursements. But SBA did not
review these applications and has not sought any recovery despite the passage of more than 2 years.
Until all 2,172 awards are reviewed, there is no basis to conclude that $278.6 million in disbursed
RRF grants were properly awarded.

89. SBA’s award of grants without verification of gross receipts carried an

unreasonable risk of fraud or misallocation of funds to grants made in the wrong amount.
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90.  Excess award amounts attributable to inaccurate gross receipts or fraud are required
by law to be returned or recovered.

91. SBA’s policy of exempting from IRS verification some applications submitted
through some POS vendors arbitrarily and unfairly accelerated the processing of such applications
ahead of other applications that were earlier received by SBA. This, combined with the practice
of awarding grants in the order applications were processed, caused many later-received
applications to be unlawfully prioritized over earlier-received applications, including Plaintiffs’
applications. If SBA had awarded grants in the order applications were received, the difference in
processing time would not have made a difference as to who received grants; however, since SBA
awarded grants in the order processed, this wrongfully and arbitrarily caused some applications to
skip ahead of Plaintiffs’ earlier-filed applications.

92. The manner in which SBA verified gross receipts—or failed to do so—wrongly
caused thousands of later-received applications to result in award of grants while earlier-received
applications from Plaintiffs did not result in award of grants.

Negligent and Arbitrary and Capricious Review of Applications and Resolution of Issues
and Discrepancies

93. In general, manual review required significantly longer than automatic review.

94, Applications required to undergo manual review were far less likely to result in
award of grants than later-received applications that underwent automatic review.

95. SBA developed risk tiers to determine the level of review required for each
application. Purported “higher” risk applications were required to be reviewed manually.
Purported “lower” risk applications were processed automatically.

96. Among other criteria, SBA required manual review of (a) applications in excess of
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$360,000; (b) for applicants who did not have a history with the PPP program; (c) for applicants
whose business opened after 2019; and (d) for certain business types (self-employed, sole
proprietorships, and independent contractors). These criteria were not published or otherwise
made available to the public or RRF applicants and were erroneously and arbitrarily applied.

97. SBA negligently and arbitrarily failed to assign risk tiers to at least approximately
16,600 applications that resulted in the award of RRF grants totaling billions of dollars in RRF
grants. These applications were unfairly and arbitrarily accelerated through the processing system
ahead of earlier-received applications, and SBA failed to subject them to the proper pre-award
reviews, including IRS verification. These applications (and others) met the criteria for manual
review but SBA has no record of manual review having occurred.

98.  With respect to at least approximately 2,000 applications, SBA erroneously
assigned a lower-risk tier than should have been assigned. This error resulted in misallocation of
at least hundreds of millions of dollars in RRF grants without the proper pre-award review. The
applications were unfairly and arbitrarily accelerated through the processing system ahead of
earlier-received applications.

99. SBA failed to review, audit, or perform any check whatsoever of the self-
certification of priority status by tens of thousands of applicants, resulting in award of many
billions of RRF grants.

100. During review of certain Plaintiffs’ applications, SBA wrongly delayed processing
and/or erroneously treated applications as being received later than they were received based upon
SBA’s unlawful, negligent, and arbitrary and capricious acts and omissions including but not
limited to the following: failure to correct technical problems with the online portal; erroneous

identification of purported issues or discrepancies; misclassification of minor non-material issues
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or discrepancies; provision of erroneous guidance by SBA agents; request of unnecessary
information beyond information required by statute or regulation; misinterpretation of financial
and other information properly submitted by Plaintiffs; misinterpretation of IRS-provided
information; imposition of unreasonable and ad hoc demands that were not published in SBA
guidance; mishandling of routine bank issues that should not have resulted in loss of a Plaintiff’s
place in line.

a. In processing applications, SBA represented that “your place in line is
reserved” while the issue is resolved, or words to that effect, with respect to one or more of these
issues. Plaintiffs relied on such representations. In fact, SBA did not reserve Plaintiffs’ places in
line.

b. SBA’s attempted resolution of perceived issues arbitrarily and unfairly
delayed processing of certain Plaintiffs’ applications and caused SBA to unlawfully and unfairly
treat the applications as having been received later than they were actually received.

C. The delays injected by SBA’s treatment of these issues caused certain
Plaintiffs to be unreasonably and unfairly treated as if their applications were received later than
they actually were, and contributed to the loss of the RRF grants to which they are entitled.

101.  The manner in which SBA unlawfully, negligently, and arbitrarily and capriciously
reviewed applications caused thousands of later-received applications to be awarded grants while
earlier-received applications from Plaintiffs did not result in award of grants.

Negligent and Arbitrary and Capricious Failure to Detect Fraud

102. SBA failed to take reasonable measures to detect fraudulent RRF applications,
including failing to make use of readily available data analytics.

103. For example, SBA negligently awarded $8 million to a dentist who applied for
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Restaurant Revitalization Fund grants with stolen identities and false business information that
would have been detected by any reasonable control system.

104. Atleast 110 grants (totaling $20.7 million) were awarded despite clear indications
of fraud that should have been detected. The total dollar amount of fraudulent awards is likely
much higher, but is not determinable until Plaintiffs obtain discovery.

105. The manner in which SBA implemented fraud controls—or failed to do so—
unlawfully, negligently, and arbitrarily and capriciously permitted misallocation of RRF grants to
fund fraudulent applications rather than to award grants to Plaintiffs.

Negligent and Arbitrary and Capricious Implementation of Procedures to Ensure
Compliance with Program Requirements

106. Priority Applicants. After the Priority Period, SBA erroneously awarded RRF

grants to Priority Applicants whose applications were received after Plaintiffs’ applications were
received.

107.  Set Asides. SBA set aside $9.5 billion for grants to be made to certain applicants
based upon gross receipts.

108. The manner in which SBA awarded grants from these set-aside funds was unlawful,
negligent, and arbitrary and capricious, and resulted in misallocation of RRF grants to applicants
whose applications were received after Plaintiffs’ applications.

a. SBA failed, for the purpose of awarding set-aside RRF funds, to reasonably
adjust gross revenues of applicants who were not in business for the entirety of 2019.

b. After the Initial Period expired, SBA unlawfully, negligently, and arbitrarily
and capriciously continued to set aside money for later-received applications.

C. During the period May 25, 2021 to May 26, 2021 (Day 23 to Day 24), SBA
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unlawfully prioritized applicants with no more than $500,000 in gross receipts and delayed
processing applicants with more than $500,000 in 2019 gross receipts.

109. Statutory Limits On Grant Amounts. SBA failed to implement effective controls

to ensure that affiliated businesses did not receive more than $10 million.

a. For example, a group of 9 affiliates received over $15 million. This would
have been detected by any reasonable control system: all 9 businesses applied using the same
email address.

110. SBA’s unlawful, negligent, and arbitrary and capricious failure to utilize effective
controls and to enforce program requirements caused misallocation of grant money that should
have been used to fund Plaintiffs’ applications.

Negligent and Arbitrary and Capricious Assessment of Pre-Award Controls and Correction
of Deficiencies

111.  Government investigations identified many thousands of grants awarded in
connection with fraud, or to applicants that were ineligible or otherwise failed to comply with
program requirements. But even after such problems came to light, SBA stubbornly refused to
perform a prompt assessment of the effectiveness of its pre-award controls.

112. Had SBA taken reasonable measures to improve its pre-award controls and correct
its mistakes when they came to light, hundreds of millions or billions of misdirected awards could
have been avoided or recovered.

113. SBA failed to take reasonable measures to assess and correct its pre-award controls.
For example, SBA refused to promptly establish a dedicated RRF fraud mitigation team.

114. SBA unlawfully, negligently, and arbitrarily and capriciously failed to effectively

assess its own controls, and correct deficiencies, resulting in unnecessary misallocation of
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hundreds of millions or billions of dollars of RRF grants.

3. SBA Failed To Comply with Its Obligations To Conduct Post-Award
Monitoring and To Recover Misallocated and Unused Funds.

115.  Federal law and SBA’s own procedures require SBA to put in place numerous post-
award monitoring processes to ensure grants are only awarded to eligible entities in proper
amounts, to ensure that grants are used for Allowable Uses, and to ensure recovery of misallocated
grants, grants involving fraud, or portions of grants that were not used for Allowable Uses.

Unlawful, Negligent, and Arbitrary and Capricious Failure To Ensure Grants Were
Expended on Allowable Uses

116. SBA put in place certain reporting requirements to comply with statutory
requirements to recover RRF funds not expended on Allowable Uses during the Covered Period.
117. SBA failed to effectively enforce the requirement of award recipients to report on
the use of their grant funds.
a. As of June 2022, about 32% of RRF recipients had missed the first reporting
deadline of December 31, 2021, and SBA did not take effective steps to enforce compliance.
b. On information and belief, many hundreds or thousands of RRF recipients
also failed to report on or after March 11, 2023 as they were required to do.
118. SBA also has failed to seek recovery of funds that were not used for Allowable
Expenses.
119. SBA unlawfully, negligently, and arbitrarily and capriciously failed to monitor and
recover RRF funds that were not expended on Allowable Uses during the Covered Period.

Unlawful, Negligent, and Arbitrary and Capricious Failure To Recover Misallocated Funds

120. Federal law and SBA’s federal assistance directive require program officials to

issue a written demand for payment to recover debts to the government, including to RRF
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recipients to demand return of any improper grants or grants in excess of the entitled amount.

121. SBA failed to comply with its obligation to recover misallocated RRF funds.

122.  More than two years after being informed that 2,172 awards representing $278.6
million in grants had been disbursed without verification of gross receipts figures used to calculate
the award amount, SBA has not reviewed these, conducted the required gross receipts verification,
or attempted to demand return of any improper grants or grants in excess of the amount of the RRF
grant to which the recipient was entitled.

123.  SBA has not recovered—or undertaken reasonable efforts to recover—funds
misallocated for other reasons, including but not limited to: (1) unlawful award of grants out of
the order required by statute; (2) excess grants based upon inaccurate gross receipts, (3) fraud, (4)
awards made to ineligible entities, and (5) awards made in excess of statutory limits on grant
amounts.

Negligent and Arbitrary and Capricious Implementation of Payment Processing

124. Payment processing occurred after SBA awarded a grant to an applicant.

125. Payment processing included screening against the Treasury Department’s Do Not
Pay lists and public bankruptcy information, as well as verifying bank deposit information
provided by the applicant.

126. SBA negligently, and arbitrarily and capriciously erred in processing payments to
certain Plaintiffs causing certain Plaintiffs not to receive the RRF grants to which they were
entitled.

Negligent and Arbitrary and Capricious Failure To Perform an Improper and Unknown
Pay Estimate

127.  On information and belief, SBA has failed to perform the estimate of misallocated
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funds required by OMB Circular A-123 Appendix C.

G. Plaintiffs Are Eligible Entities Who Applied on Day 1.

128. SBA’s ever-changing and incorrect procedures reflected confusion and
disorganization that resulted in arbitrary, capricious, and negligent actions by SBA that violated
Section 5003°s mandates. As a result, SBA awarded grants to applicants who were in line behind
Plaintiffs.

129.  While Plaintiffs no longer have access to SBA’s online portal, on information and
belief, SBA has maintained documents associated with the application portal, including Plaintiffs’
applications, communications with Plaintiffs, and, to the extent records were not lost or
manipulated by SBA, the date and time of all RRF applications that were received by SBA.

130. The RRF application incorporates all eligibility factors for RRF grants.

131.  Each Plaintiff submitted a materially complete and accurate RRF application on or
before May 3, 2021, on the dates set forth in Exhibit A. Many of these applications were received
by SBA within the first hour of the scheduled opening of the online portal.

132.  Each Plaintiff’s RRF application provided all information necessary to establish

eligibility for RRF awards including but not limited to representing or certifying that Plaintiff:

a. was organized under an eligible corporate form;
b. was not a government-operated entity;
c. did not own or operate (together with affiliates) more than 20 locations as

of March 13, 2020;
d. had not received a grant under the SVOG program, and did not have an
SVOG application pending when the RRF application was submitted.

€. qualified as an “Eligible Entity” (i.e., a restaurant or one of the other eligible
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food service entities set forth in Section 5003);
f. was not permanently closed;

g. was not ineligible due to bankruptcy;

h. was not ineligible due to suspension, debarment or other disqualifying
federal action;

1. accounted for any PPP loans received;

J- self-certification for priority as applicable (see Exhibit A);

k. provided required documents;

L. made all other required self-certifications.

133.  Each Plaintiff incurred Allowable Expenses during the Covered Period (February
15,2020 to March 11, 2023).

134. The amount of each Plaintiff’s pandemic-related revenue loss, and the amount of
the RRF grant SBA was required to award each Plaintiff, is set forth on Exhibit A.

H. SBA’s Unlawful, Negligent, and/or Arbitrary and Capricious Acts and
Omissions Directly Harmed Plaintiffs and Give Rise to Money Damages.

135. None of the Plaintiffs received RRF grants despite the fact that billions of dollars
in grants were awarded to recipients who were in line behind Plaintiffs.
136. For example, after the Priority Period ended on May 24, 2021 (Day 22), SBA

awarded grants totaling at least $3,299.407,585.56 to entities whose applications were received on

Day 2 or later. Of this amount, approximately $2,321.371,562.35 was awarded to Priority

Applicants; approximately $978.036,023.21 was awarded to non-priority applicants; and at least

$435.250,329.67 was awarded to applicants who were ineligible for any set-asides established by

SBA because their 2019 gross receipts necessarily exceeded $1,500,000. These funds were
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misallocated and should have been used to fund Plaintiffs’ grants.

137. SBA disbursed more than $16 million to at least 12 companies who alleged in
various Federal courts that SBA should have awarded RRF grants to them. More than $9 million
was paid to litigants who, on information and belief, did not submit an RRF application before
successfully suing SBA. Several of these litigants submitted applications on Day 2 or later.

138.  Specific examples of grants that were unlawfully awarded by SBA to recipients in
line behind Plaintiffs include but are not limited to the following:

a. A non-priority applicant operating a restaurant waited until May 5, 2021 to
apply and was awarded an RRF grant on May 29, 2021. This business sued SBA over the
Constitutionality of the statutory priority given to some businesses. On May 28, 2021, a Federal
district court directed SBA “to process and consider [the plaintiffs’] applications for RRF grants
as if the SBA had initiated processing of those applications at the time the applications were filed,”
and the Court forbid SBA “from processing or considering any RRF application filed later in time
[than the plaintiffs’ applications] until [the plaintiffs’] applications have been processed and
considered.” Blessed Cajuns LLC v. Guzman, supra.

b. This court order did not excuse SBA from its statutory obligation to award
grants to Plaintiffs in the order their applications were received. Plaintiffs were in line before this
applicant. To comply with this court order, SBA reserved funds for the applicant who had sued
so that those funds would not be exhausted by grants awarded in connection with later-received
but earlier-processed applications. When ordered to do so, SBA had the means and know-how to
award grants in the order applications were received without exhausting funds on later-received
applications. SBA also was required to reserve funds to award Plaintiffs’ grants because Plaintiffs

were in line in front of the Blessed Cajuns applicants. SBA failed to do so.
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c. A non-priority applicant operating one or more restaurants waited until May
24,2021 (Day 22) to apply and was awarded an RRF grant five days later on May 29, 2021. This
applicant was not eligible for statutory priority or set aside funds.

d. A non-priority applicant operating one or more bars, caterers, and food
trucks waited until May 21, 2021 (Day 19) to apply and was awarded an RRF grant on May 29,
2021. This applicant was not eligible for statutory priority or set aside funds.

e. A non-priority applicant operating a bar waited until May 20, 2021 (Day
18) to apply and was awarded an RRF grant on May 29, 2021. This applicant was not eligible for
statutory priority or set aside funds.

f. A non-priority applicant operating a restaurant waited until May 13, 2021
(Day 11) to apply and was awarded an RRF grant on May 29, 2021. This applicant was not eligible
for statutory priority or set aside funds.

g. A non-priority applicant operating a bar waited until May 7, 2021 (Day 5)
to apply and was awarded an RRF grant on May 29, 2021. This applicant was not eligible for
statutory priority or set aside funds.

h. A non-priority applicant operating a bar waited until May 7, 2021 (Day 5)
to apply and was awarded an RRF grant on May 29, 2021. This applicant was not eligible for
statutory priority or set aside funds.

1. A non-priority applicant ineligible for set-asides operating a food stand
waited until May 7, 2021 (Day 5) to apply and was awarded an RRF grant on May 29, 2021.

139. A non-priority applicant ineligible for set-asides operating a bar waited until May

5, 2021 (Day 3) to apply and was awarded an RRF grant on May 29, 2021.
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140. There are thousands of other examples in which SBA wrongfully awarded grants
to applicants whose applications were received by SBA after Plaintiffs, as shown in Table 1 below:

Table 1: Grants Awarded to Applicants Who Applied After Plaintiffs

Receipt Receipt Number of Grants
Date Day Awarded Total Grant Amounts
5/4/2021 2 13861 $2,521,727,355.47
5/5/2021 3 6386 $1,208,882,741.89
5/6/2021 4 4683 $863,012,951.54
5/7/2021 5 3450 $586,306,783.53
5/8/2021 6 1523 $236,793,247.74
5/9/2021 7 715 $99,156,144.75
5/10/2021 8 2130 $342,702,806.01
5/11/2021 9 2274 $376,317,887.95
5/12/2021 10 1898 $286,061,169.65
5/13/2021 11 943 $151,096,459.12
5/14/2021 12 742 $105,813,421.42
5/15/2021 13 344 $48,811,232.15
5/16/2021 14 183 $23,821,967.85
5/17/2021 15 502 $86,315,700.30
5/18/2021 16 558 $81,176,497.53
5/19/2021 17 373 $52,210,605.96
5/20/2021 18 510 $89,596,854.37
5/21/2021 19 271 $37,123,466.85
5/22/2021 20 103 $12,508,936.53
5/23/2021 21 86 $10,116,105.97
5/24/2021 22 213 $24,589,620.65
5/25/2021 23 1 $33,526.00
5/26/2021 24 - -
5/27/2021 25 9 $1,926,356.72
5/28/2021 26 1 $50,247.92
Total Grants Awarded to
Applicants Who Applied
After Plaintiffs - 41,759 $7,246,152,087.87
Priority Applications 34,087 $6,268,116,064.66
Non-priority
applications 7,672 $978,036,023.21
Total 41,759 $7,246,152,087.87
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141. By contrast, Plaintiffs applied on Day 1. Their applications were received by SBA
on Day 1. But Plaintiffs never received their RRF grants.

142.  Through unlawful, negligent, arbitrary and capricious actions, and actions that
exceeded SBA’s authority under Section 5003 as set forth above, and other wrongful actions that
may be uncovered in discovery, SBA misallocated funds that should have been used to pay
Plaintiffs’ grant applications.

143.  Plaintiffs would have been awarded their RRF grants in the amounts indicated on
Exhibit A had SBA followed statutory directives and refrained from engaging in the unlawful,
negligent, and arbitrary and capricious conduct alleged in this Complaint.

CAUSE OF ACTION
(Claim for Money Damages)

144.  Plaintiffs re-incorporate by reference each and every allegation set forth above as
if fully set forth herein.

145.  Pursuant to the Tucker Act, the United States has waived sovereign immunity for
claims against the United States under money-mandating statutes.

146.  Section 5003 of ARPA is a money-mandating statute.

147.  Plaintiffs are eligible entities within the meaning of Section 5003.

148.  Plaintiffs applied for grants under ARPA on the first day that applications were
opened to the public.

149.  Section 5003 required SBA to award grants to eligible entities in the order in which
their applications were received. Had SBA followed this statutory requirement, Plaintiffs would
have received RRF grants.

150. SBA did not award grants in the order in which eligible entities’ applications were
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received.

151. The order in which SBA awarded RRF grants violated a mandatory duty set forth
in Section 5003. SBA also engaged in other unlawful, negligent, and arbitrary and capricious acts
and omissions in administering the RRF program.

152.  SBA’sunlawful, negligent, and arbitrary and capricious acts and omissions resulted
in the misallocation of billions of dollars of RRF funds to award grants to applicants who were or
should have been in line behind Plaintiffs.

153.  SBA’s unlawful, negligent, and/or arbitrary and capricious acts and omissions
caused Plaintiffs to incur monetary damages in the amount of their RRF grants as set forth on
Exhibit A.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment against the United States in the amount of at
least $252,699,378.20, or such other amount as to be proven at trial, as well as costs, fees, interest,
and such further and other relief as the Court deems just and proper.

Washington, D.C.

Dated: October 25, 2023

By: /s/F. Greg Bowman

F. Greg Bowman
Edward C. Reddington
WILLIAMS & CONNOLLY LLP

680 Maine Avenue, S.W.
Washington, DC 20024

Telephone: 202-434-5000
Facsimile: 202-434-5029

Attorneys for Plaintiffs
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