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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

OTO ANALYTICS, LLC,
Plaintiff,

= Civil Action No.

BENWORTH CAPITAL PARTNERS PR
LLC, BENWORTH CAPITAL PARTNERS
LLC, BERNARDO NAVARRO and
CLAUDIA NAVARRO,

U LD N LD LD D LD D LD LN LD

Defendants.

COMPLAINT
Plaintiff Oto Analytics, LLC (f/k/a Oto Analytics, Inc., d/b/a Womply) (“Womply™). by

and through its undersigned counsel, files this Complaint against Defendants Benworth Capital
Partners PR LLC, a Puerto Rico limited liability company (“Benworth PR™), Benworth Capital
Partners LLC, a Florida limited hability company (“Bemnworth FL”), Bernardo Navarro
(“Mr. Navarre”), and Claudia Navarro (“Ms. Navarro;” together with Mr. Navarro, the
“Navarros;” and collectively with Benworth FL and Benworth PR, “Defendants”) and alleges as
follows:

INTRODUCTION

| This case arises out of Defendants’ fraudulent scheme to prevent Plaintiff Womply
from collecting nearly $200 million in fees and interest that Benworth FL. owes Womply for
services rendered.

5.3 Womply is a technology company that provided Benworth FL., a Florida lender
owned by Defendant Bernardo Navarro, with valuable technology services that allowed Benworth

FL to efficiently process, manage, and track the large volume of loans it made through the federal
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Paycheck Protection Program (the “PPP”’). With Womply’s technology, Benworth FL processed
and funded more than 305,000 PPP loans with a principal amount of approximately $4 billion,
generating more than $680 million in revenue for Benworth FL. Pursuant to agreements between
Benworth FL. and Womply, Benworth FL. owes Womply approximately $153 muillion in fees plus
more than $44 million in interest that continues to accrue. In August 2021, Womply commenced
a JAMS arbitration against Benworth FL to recover those fees (the “Arbitration”). Through
discovery in that case, Womply has learned that Mr. Navarro and his wife, Claudia Navarro, have

taken extraordinary measures to prevent Womply from collecting its debt, including: (1) -

(the “Fraudulent Transfer”); (i1) representing to Womply and the arbitrator that Benworth FL
was holding Womply’s fees “in trust,” which the arbitrator has determined was _
-iii) _; and (1v) misrepresenting
the nature of Womply’s services in a Congressional investigation into the PPP. With permission
from the arbitrator, Womply brings this case to unwind the Fraudulent Transfer and for other
equitable relief.

3. During the height of the COVID-19 pandemic, Congress directed the United States
Small Business Administration (the “SBA”) to implement the PPP, which provided for banks and
other lenders to make federally guaranteed and (if statutory conditions are met) forgivable loans
to businesses that sought to continue to cover payroll and other basic expenses. The program
required connecting millions of potential borrowers with thousands of lenders, and those lenders
were required to review applicant information for compliance with the PPP’s criteria. If a lender

decided to fund a loan and the loan was approved by the SBA, the lender also had to track and
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service the loan in accordance with still further program requirements. All told, more than 10
million PPP loans were obtained from approximately 5,500 national and local lenders.

4. Many of the PPP loans were of modest size, and much smaller than most lenders
were accustomed to making. Moreover, the vast majority of the 5,500 PPP lenders did not have
previous experience funding and managing a large volume of loans. As a result, many of those
lenders lacked the personnel and technological infrastructure to receive thousands upon thousands
of loan applications, process the applications, and maintain the records required for servicing and
tracking so many loans. All of these challenges had to be overcome expeditiously enough to
provide urgently needed economic relief to the borrowers.

5. Womply sought to assist the lenders in solving some of these problems. As relevant
here, Womply performed two primary functions: (1) Womply developed and maintained a website
through which small businesses searching for PPP assistance could be connected with and submit
application materials to PPP lenders for free; and (i1) Womply provided lenders with a technology
platform allowing them to manage the enormous logistical difficulties inherent in reviewing,
processing, and servicing thousands—and, in some cases, hundreds of thousands—of small-dollar
PPP loans. Womply provided some or all such services to fifteen lenders and lender partners.

6. One of the lenders that used Womply’s services was Benworth FL.. Before the PPP,
Benworth FL focused on making mortgage loans with high interest rates to individuals who may
have trouble getting loans from traditional banks. During the first round of the PPP in 2020,
Benworth FL sought and obtained authorization from the SBA to make PPP loans and, using a
largely manual process, Benworth FL processed and funded only approximately 700 PPP loans

that year.
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7. In February 2021, during the second round of the PPP, Benworth FL contracted to
use Womply’s referral and technology services. Womply’s technology services automated many
of Benworth FL’s loan processing functions, which made Benworth’s processing and management
of loan applications much more efficient. For participating in the PPP, Benworth FL received
interest on the loans, a federal government guarantee, and “processing fees” from the federal
government that were generous relative to the size of the loans. Under its agreements with
Womply, Benworth FL agreed to pay Womply certain fees for each of the loans Benworth FL
processed and managed using Womply’s technology platform.

8. In early July 2021, after the PPP ended, Benworth FL disclosed that it was
withholding approximately $43 million in fees due to Womply for 40,563 PPP loans that Benworth
FL processed using technology provided by Womply, and it demanded that Womply cut its fees
mn half for those loans. Womply did not agree to Benworth FL’s attempt to retrade their
agreements. At the same time, Womply discovered that Benworth FL had failed to pay it more
than $110 million in fees for other PPP loans Benworth FL processed using Womply’s technology
services. In July 2021, Womply demanded that Benworth FL. pay Womply its outstanding fees;
Benworth FL refused, and Womply terminated its agreements with Benworth FL.

9. Unbeknownst to Womply, at around the same time Womply was demanding
payment of its fees, Defendants were busy orchestrating the Fraudulent Transfer, -
I

10.  Inthe summer of 2021, the Navarros formed Benworth PR, which they wholly own,
and caused Benworth FL to _
I
I
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i The separation of Benworth FL and Benworth PR as distinct corporate entities 1s

an 1llusion—they are effectively the same company. Benworth PR is described on the Benworth

FL website as Benworth FL’s “office in San Juan, Puerto Rico.” In addition,

order to make it appear as if Benworth FL and Benworth PR are separate companies, the Navarros

12. Benworth FL also took steps to prevent Womply from discovering the Fraudulent
Transfer. In October 2021, months after the Fraudulent Transfer, Benworth FL filed an Answer

in the Arbitration that asserted it “has held the disputed fees in trust until its dispute with Womply,

including the matter of fraudulent loans, is resolved.” _ _

13: This 1s not the first time Mr. Navarro has been accused of diverting assets

. As discussed below (see infra 9 205-209), in TotalBank
Florida Bank Corp. v. Bernardo Enrique Navarro, Case No. 2012-012858 (Fla. Cir. Ct. Miami-
Dade Cnty.), filed April 2, 2012, a default judgment was entered against Mr. Navarro, but

Mr. Navarro claimed he could not satisfy the judgment. The court in that case allowed the
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judgment creditor to take the deposition of Ms. Navairo to determine whether Mr. Navairo’s
assets, including his interest in Benworth FL, were “being diverted to [his] wife.”

14.  After learning of the Fraudulent Transfer through discovery in the Arbitration,
Womply made a motion seeking the arbitrator’s permission to disclose information obtained in
that case (which was covered by a protective order) to a court of competent jurisdiction in order to
obtain equitable and/or injunctive relief in connection with the Fraudulent Transfer. After

reviewing the information concerning the Fraudulent Transfer that Womply obtained in discovery,

the arbitrator found that

The Arbitrator went

on to find that

I * - h [

| ‘

13: The Arbitrator granted Womply’s motion, finding that an °

16.  Defendants’ efforts to prevent Womply from collecting its debt did not stop at the
Fraudulent Transfer.

17.  Mr. Navarro also sought to use his government contacts to undermine the
Arbitration. In August 2021, Mr. Navarro sent a letter to the SBA asking it to issue new rules that

Benworth FL hoped to use to retroactively limit Womply’s fees. Mr. Navarro—who served as the
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I <o misicad [N rcoording the SBA’s
rules. _ sent a letter to the SBA, stating that he heard from Florida

lenders that “ambiguity” in the SBA rules concerning agent fees “has created confusion and costly
uncertainty between lenders and loan agents,” and he asked the SBA to provide “clarification in
writing, or,” as Benworth FL had requested of the SBA, “through new rulemaking.” Despite
Mr. Navarro’s lobbying efforts, the SBA left its rules, which do not cap Womply’s fees,
unchanged.

18.  Benworth FL also made material misrepresentations to the House Select
Subcommittee on the Coronavirus Crisis (the “Subcommittee”) in connection with its
investigation into the PPP in order to advance its position in the Arbitration. Under the PPP,
Benworth FL. was responsible for conducting a good faith review of PPP loan applicant
information and for making all lending decisions, and Benworth FL retained those responsibilities
under its agreements with Womply. Womply provided Benworth FL with loan applicant referral
services and technology services that made processing loan applications more efficient, but
Womply did not determine applicant eligibility for a PPP loan or otherwise make any lending
decisions. Indeed, the agreements between Benworth FL. and Womply make clear that Womply
1s not responsible for the accuracy, lawfulness, or completeness of an application, and that Womply
did not endorse any application. And it was Benworth FL that decided which Womply-referred
PPP loans to submit to the SBA for approval and, if approved, to fund. Despite this, Benworth FL.
told the Subcommittee that it relied on Womply to determine applicant eligibility. The purpose of
this misrepresentation was twofold. First, Benworth FL sought to avoid accountability for its

failure to conduct a good faith review of applicant information before deciding to fund PPP loans.
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Second, Benworth FL sought to manipulate the findings of the Subcommittee’s investigation to
aid it in the Arbitration. Based on Benworth FL’s misrepresentations about Womply’s role, the
staff of the Subcommittee issued a report (the “Staff Report”) incorrectly concluding that Womply
performed the services of a Lender Service Provider as that term is defined under SBA regulations.
Benworth FL then used that conclusion to argue in the Arbitration that, because Womply should
be considered a Lender Service Provider (it is not), Womply’s fees are capped by SBA regulations
(they are not).

19. At bottom, Benworth FL. owes Womply approximately $153 million in fees for
services rendered and more than $44 million in contractual interest. Benworth FL’s principal
defense in the Arbitration is that Womply’s fees for its technology services are capped by an SBA
rule that governs fees for application preparation and referral services, but that argument has
already been rejected by a federal court. Benworth FL’s other defenses and counterclaims in the
Arbitration are similarly legally and factually deficient, and Womply likely will obtain an award
for substantial damages following the Arbitration hearing, which is scheduled for March 20, 2023.

20.  Womply now brings this action for an order rescinding the Fraudulent Transfer and
for other equitable relief so that Womply can recover the fees and interest it earned under its
contracts with Benworth FL.

PARTIES

21.  Plamntiff Womply i1s a limited liability company organized under the laws of
Delaware with no physical presence. To the extent Womply has a principal place of business, it
1s in Nevada, where its CEO resides. Womply is the successor in interest to Oto Analytics, Inc.

d/b/a Womply.
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22.  Defendant Benworth PR is a limited liability company organized under the laws of
Puerto Rico with its principal place of business in San Juan, Puerto Rico. _

23.  Defendant Benworth FL is a limited liability company organized under the laws of
Florida with its principal place of business in Coral Gables, Florida. Benworth FL.’s sole member
and equity holder is Mr. Navarro.

24.  Defendant Bernardo Navarro is an individual who is a resident of Puerto Rico.
Mr. Navarro is the sole member, founder, president, and CEO of Benworth FL. _
I 1::. Navarro s [
_ and 1s listed as an authorized person for
Benworth PR on the Puerto Rico Registry of Corporations and Entities. Mr. Navarro is married
to Ms. Navarro.

25: Defendant Claudia Navarro 1s an individual who, on information and belief, is a

resident of Puerto Rico. [ AR
I 5. Navarro also is
_. Ms. Navarro 1s married to Mr. Navarro. Ms. Navarro

1s listed as an authorized person for Benworth PR on the Puerto Rico Registry of Corporations and
Entities.

JURISDICTION AND VENUE

26. This Court has jurisdiction over the subject matter of this action pursuant to
28 U.S.C. § 1332(a)(1) because this is a civil action between a Plaintiff that is a citizen of Delaware
and Defendants that are citizens of Florida and Puerto Rico. None of Defendants have the same
citizenship as Plaintiff. The amount in controversy exceeds $75,000, exclusive of interests and

costs.
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2. This Court has subject-matter jurisdiction over Womply’s claim against Benworth
FL because, although portions of the ongoing dispute between Womply and Benworth FL are
subject to an agreement to arbitrate, such agreement does not include claims for injunctive or other
equitable relief, which Womply is seeking here. The agreement to arbitrate specifically provides:

Without limiting a party’s right to seek injunctive or other
equitable relief in court, any dispute between the parties related to
the subject matter of this Agreement will be resolved by binding
arbitration in the English language in San Francisco County,
California under the rules of JAMS; the decision of the arbitrator
will be enforceable in any court. The prevailing party in any action
to enforce this Agreement shall be entitled to costs and attorneys’

fees.
(emphasis added.)
28.  This Court also has subject-matter jurisdiction over Womply’s claim against

Benworth FL because it does not concern the subject matter of the contract in which the arbitration

agreement is contained, but instead concerns a fraudulent transfer _

29. In addition, in an order dated January 17, 2023, the Arbitrator in the Arbitration
between Benworth FL. and Womply held:
Pursuant to the relevant agreements between the parties, either party
may seek equitable or injunctive relief concerning issues relevant to

this Arbitration in a court of law. These provisions allow Womply
to seek equitable or injunctive relief in a court of competent

I'urisdiction 1‘elatini to the alleied fraudulent transfer of -

30. This Court has personal jurisdiction over Defendant Benworth PR because
Benworth PR is a Puerto Rico limited liability company with its principal place of business located
in this District.

31.  This Court has personal jurisdiction over Defendant Bernardo Navarro because he

1s domiciled in this District. This Court further has personal jurisdiction over Mr. Navarro because

-10-
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he has purposefully conducted activities in Puerto Rico on behalf of Benworth PR and is a -
_ authorized representative of Benworth PR, the causes of action herein arise from
or relate to those purposeful activities with Puerto Rico, and the exercise of personal jurisdiction
does not offend traditional notions of fair play and substantial justice.

32. This Court has personal jurisdiction over Defendant Claudia Navarro because, on
information and belief, she is domiciled in this District. This Court further has personal
jurisdiction over Ms. Navarro because she has purposefully conducted activities in Puerto Rico on
behalf of Benworth PR as its _ authorized representative _,
the causes of action herein arise from or relate to those purposeful activities with Puerto Rico, and
the exercise of personal jurisdiction does not offend traditional notions of fair play and substantial
Jjustice.

33. This Court has personal jurisdiction over Defendant Benworth FL because
Benworth FL has purposefully conducted activities in Puerto Rico, the causes of action herein arise
from or relate to those purposeful contacts with Puerto Rico, and the exercise of personal
jurisdiction does not offend traditional notions of fair play and substantial justice.

34. As discussed in more detail below, Defendant Benworth FL has substantial
connections to Puerto Rico, including that:

a. Bernardo Navarro, Benworth FL’s sole member, president, CEO, and founder is
domiciled in, and therefore a citizen of, Puerto Rico;

b. During the summer of 2021, _
_a limited liability company organized under the laws of, and with its

principal place of business in, Puerto Rico;

= =
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c. Benworth FL is party to agreements with Benworth PR for services related to loan
forgiveness, loan servicing, monitoring fraud, and responding to subpoenas;

d. Benworth FL conducts substantial business in Puerto Rico, evidenced by the
contact address listed on the homepage of its website: 221 Avenida Ponce de Leon,
Suite 1401, San Juan, PR 00917}

e. Benworth FL’s website identifies Benworth PR as Benworth FL’s “office in San
Juan, Puerto Rico;” and

f. Bernardo Navarro’s public LinkedIn profile states that “Benworth Capital” is a
“Florida-headquartered private equity licensed mortgage lender,” and that it “also
has offices in Puerto Rico.”

35.  Venue is proper in this District pursuant to 28 U.S.C. §§ 1391(b) and (c) because a
substantial part of the events or omissions giving rise to the claims alleged herein occurred in this
District.

FACTS

A. Congress Creates The Paycheck Protection Program Administered By The
SBA Under The Existing Framework Of The SBA’s Section 7(a) Program.

36. In response to the COVID-19 pandemic, Congress enacted the Coronavirus Aid,
Relief, and Economic Security Act (the “CARES Act”), Pub. L. No. 116-136, 134 Stat. 281
(Mar. 27, 2020), which, among other things, created the PPP. The PPP allowed qualifying small
businesses to apply for low-interest private loans to fund expenses such as payroll costs, rent,

interest, and utilities. PPP loans could be partially or fully forgiven if a borrower spent the loan

! Benworth, https://benworthcapital.com/ (last visited Jan. 22, 2023).

2 About Us, https://benworthcapital.com/about/ (last visited Jan. 22, 2023).

-12-
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money in accordance with the program requirements and were guaranteed by the SBA. As a result,
lenders that funded PPP loans bore no financial risk if borrowers failed to repay their loans. The
SBA paid lenders interest on the PPP loans and “Lender Processing Fees” pursuant to applicable
SBA rules. The President of the United States signed the CARES Act into law on March 27, 2020.

37.  Congress decided that the SBA should implement the PPP using the framework of
its preexisting small-business lending program under Section 7(a) of the Small Business Act, 15
U.S.C. § 636(a). Before the PPP, small businesses applying for a Section 7(a) loan sometimes
engaged the services of “borrower Agents” that would help the applicant prepare a loan
application. Section 7(a) lenders also sometimes retained outside vendors, such as “Lender
Service Providers” (“LSP”), to assist with lender functions.

38. SBA regulations define the term “Agent,” to include certain borrower Agents and
certain types of lender-side outside vendors, including LSPs. Those regulations define “Agent” to
mean “an authorized representative, including an attorney, accountant, consultant, packager,
lender service provider, or any other person representing an Applicant or Participant by conducting
business with SBA.” 13 C.F.R. § 103.1(a).

39.  The SBA defines “conduct business with SBA” to mean:

(1) Preparing or submitting on behalf of an applicant an
application for financial assistance of any kind, assistance

from the Investment Division of SBA, or assistance in
procurement and technical matters;

2) Preparing or processing on behalf of a lender or a participant
in any of SBA’s programs an application for federal
financial assistance;

3) Participating with or communicating in any way with
officers or employees of SBA on an applicant’s,
participant’s, or lender’s behalf;

@ Acting as a lender service provider; and

-13-
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5) Such other activity as SBA reasonably shall determine.
13 C.F.R. § 103.1(b).

40. SBA regulations separately define a category of “Referral Agents,” independent of
the definition of “Agent.” “Referral Agent means a person or entity who identifies and refers an
Applicant to a lender or a lender to an Applicant.” 13 C.F.R. § 103.1(%).

41.  The SBA has also recognized that lenders may choose to contract with technology
service providers. The SBA treats lenders’ relationships with technology service providers
differently from lenders’ relationships with “Agents” that provide lender services. The SBA
Standard Operating Procedure (SOP) 50 10 6, effective October 1, 2020 (the “SBA SOP”), which
i1s the principal guidance document interpreting the regulations governing the Section 7(a)
program, states that “SBA does not consider entities providing technology services that do not
include underwriting to be Agents.” SBA SOP at 179, 185, 194 (emphasis added). The fees
lenders pay to technology service providers for providing the lenders with technology are not
capped by SBA rules or any other applicable regulation, rule, or law.

42.  The SBA defines “technology services fees” to include, for example, “[t]he costs
or fees for software or technology used in connection with preparing SBA loan documents . . . or
closing the SBA-guaranteed loan,” “[a]cquisition costs or fees for licensing software or software
platforms to 7(a) Lenders solely for the purpose of performing administrative functions (not
including underwriting functions), such as generating SBA-required forms,” and “[f]ees associated
with entities that develop systems or lending platforms to automate the 7(a) Lender’s internal

loan decision making process.” Id. at 179 (emphasis added).

-14-
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B. Congress Passes Legislation And The SBA Issues Rules Regarding The Fees
Agents Can Collect For Assisting Borrowers With Applications.

i) The SBA’s Pre-PPP February 2020 Rule Regarding Borrower Agent
Fees

43.  Before the COVID-19 pandemic, the SBA had been working to “minimize the cost

2

for a small business Applicant to obtain an SBA-guaranteed loan.” Express Loan Programs;
Affiliation Standards, 85 Fed. Reg. 7,622, 7,630 (Feb. 10, 2020) (“February 2020 Rule”).?
Among other issues, the SBA was concerned that borrowers would retain agents to assist them
with obtaining SBA loans, and that those agents would charge the borrowers unreasonably high
fees. Accordingly, the SBA proposed, and in February 2020 promulgated, an Interim Final Rule
providing that fees that an “Agent” charged an “Applicant,”—i.e., a borrower—“for services
rendered in connection with obtaining an SBA-guaranteed loan must be reasonable.” Id. at 7,647.
As the SBA explained, “[b]ecause SBA’s primary concern is to minimize the cost for a small
business Applicant to obtain an SBA-guaranteed loan, these fee limitations will not apply when an
SBA Lender pays fees to an Agent for services in connection with an SBA-guaranteed loan.” 7d.
at 7,630-31.

44.  The February 2020 Rule also modified the definition of Agent so that Referral
Agents (now called “Loan Brokers”) would be a subset of Agents, rather than an independently
defined category. Id. at 7,647.

45.  The February 2020 Rule was promulgated just as the COVID-19 pandemic was
arriving in the United States. When Congress created the PPP program in March 2020 as part of

the CARES Act, it rescinded the February 2020 Rule. CARES Act § 1102(e), 134 Stat. at 294,

codified at 15 U.S.C. § 636.

3 Available at https://www.govinfo.gov/content/pkg/FR-2020-02-10/pdf/2020-02128.pdf.

-15-
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46.  Inthe CARES Act, Congress empowered the SBA to “establish[]” “limits” on fees
that Agents could collect for “assist[ing] an eligible recipient™*—i.e., a borrower—“to prepare an
application for a [PPP] loan.” CARES Act § 1102(a)(2), 134 Stat. at 293, codified as amended at
15 US.C. §636(a)(36)(P)(11). As discussed below, the SBA promptly promulgated a rule
establishing a limit on fees that an Agent could charge for assisting a borrower with preparing an
application for a PPP loan and referring the borrower to a lender, but it did not establish any limit
on fees that an Agent could charge a PPP lender for assisting the lender with a PPP loan.

ii) The SBA’s April 2020 PPP Rule Creates Uncertainty About Who Pays
Agent Fees.

47.  On April 15, 2020, the SBA implemented the PPP by, among other things,
promulgating an Interim Final Rule (the “April 2020 PPP Rule”). See Business Loan Program
Temporary Changes; Paycheck Protection Program, 85 Fed. Reg. 20,811, 20,816 (Apr. 15, 2020).
Under the April 2020 PPP Rule, for funding a PPP loan of $350,000 or less, the SBA would pay a
lender a Lender Processing Fee equal to 5% of the PPP loan amount.

48.  Consistent with its statutory authority to limit fees that Agents could collect for
“assist[ing] an eligible recipient to prepare an application for a [PPP] loan,” CARES Act
§ 1102(a)(2), the SBA limited the fees that “[a]n agent who assists a borrower” could charge for
“assistance in preparing an application for a PPP loan” (the “Borrower Agent Fee Cap”). 85 Fed.
Reg. at 20.816. For PPP loans of $350,000 or less, an Agent could collect no more than 1% of the

PPP loan amount for assisting the borrower. /d. The April 2020 PPP Rule explained that this 1%

4 An “eligible recipient” is “an individual or entity that is eligible to receive a covered loan”—in
other words, a borrower. 15 U.S.C. § 636(a)(36)(A)(1v).

> Available at https://www.govinfo.gov/content/pkg/FR-2020-04-15/pdf/2020-07672.pdf.

-16-
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Borrower Agent Fee Cap was “reasonable based upon the application requirements and the fees
that lenders receive for making PPP loans.” Id.

49.  However, unlike under the pre-PPP February 2020 Rule, the April 2020 PPP Rule
prohibited Agents from collecting fees from the borrower, including from the proceeds of the PPP
loan. 85 Fed. Reg. at 20,816. Instead, it required that any Agent fees must be paid out of the fees
the lender receives from the SBA. Id. The relevant text of the April 2020 PPP Rule’s Borrower
Agent Fee Cap provided:

Who pays the fee to an agent who assists a borrower?

Agent fees will be paid by the lender out of the fees the lender
receives from SBA. Agents may not collect fees from the borrower
or be paid out of the PPP loan proceeds. The total amount that an
agent may collect from the lender for assistance in preparing an
application for a PPP loan (including referral to the lender) may
not exceed: ... One (1) percent for loans of not more than
$390:000:.......

Id. (emphasis added).

50.  The April 2020 PPP Rule led to some confusion about who was responsible for
paying a borrower Agent’s fees. Some Agents helped borrowers prepare applications and referred
the borrowers to lenders, but because the Agents could not collect fees from the borrowers, the
Agents sought payment from the lenders. Those lenders refused to pay, arguing that they had
never agreed to pay the Agent any fees for helping the borrower. As a result, some of these Agents
sued the lenders seeking payment, arguing that the CARES Act and April 2020 PPP Rule created
a statutory or regulatory obligation on the part of the lenders to pay the Agents their fees.
See, e.g., Daniel T.A. Cotts PLLC v. Am. Bank, N.A., No. 2:20-cv-185, 2021 WL 2196636, at *1

(S.D. Tex. Feb. 9, 2021) (collecting cases). Federal district courts around the country uniformly

rejected that argument. Id. at *4; see also, e.g., Johnson v. JPMorgan Chase Bank, N.A., No. cv-

=] 7=



Case 1:2%s¥-8Q2B1GvHR-U34KEGMMocuDoumel’ 1 Filki20D0D2223 Pagead8fof@d PagelD
#: 305

20-4100, 488 F. Supp. 3d 144, 157 (S.D.N.Y. Sept. 21, 2020); Am. Video Duplicating, Inc. v. City
Nat’l Bank, No. 2:20-cv-04036, 2020 WL 6882735, at *1 (C.D. Cal. Nov. 20, 2020). Those courts
held that the April 2020 PPP Rule did not obligate a lender to pay a borrower Agent’s fees; rather,
the April 2020 PPP Rule required only that a borrower’s Agent be paid—if at all—out of fees the
lender received from the SBA. In other words, for an Agent to be paid for assisting a borrower
with preparing an application for a PPP loan and referring the borrower to a PPP lender, the lender
must first agree to pay the borrower Agent for providing those services to the borrower.

iii) The Economic Aid Act Clarifies Who Pays Borrower Agent Fees.

51.  In late 2020, Congress responded to the wave of litigation over Agent Fees by
codifying the courts’ holdings that the PPP did not create a statutory or regulatory obligation on
the part of lenders to pay fees to borrower Agents. Specifically, in the Economic Aid to Hard-Hit
Small Businesses, Nonprofits, and Venues Act (the “Economic Aid Act”), Pub. L. No. 116-260,
134 Stat. 1182 (Dec. 27, 2020), Congress amended Section 7(a)(36)(P)(i1)—which, as discussed
above, gave the Administrator of the SBA the power to limit the fees of a borrower Agent—to
read as follows (with the newly added text in bold):

An agent that assists an eligible recipient to prepare an application

for a covered loan may not collect a fee in excess of the limits

established by the Administrator. If an eligible recipient has

knowingly retained an agent, such fees shall be paid by the

eligible recipient and may not be paid out of the proceeds of a

covered loan. A lender shall only be responsible for paying fees

to an agent for services for which the lender directly contracts

with the agent.
Economic Aid Act § 340(b)(1), 134 Stat. at 2050, codified at 15 U.S.C. § 636(a)(36)(P)(i1)
(emphasis added to reflect newly added text).

52.  As supplemented by the Economic Aid Act, Section 7(a)(36)(P)(i1) made two

important changes to the legal framework governing the fees of borrower Agents. First, Congress
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abandoned the restriction on Agents collecting fees from borrowers and, instead, allowed borrower
Agents to collect fees from borrowers who “knowingly” procured Agent services. Second,
Congress made clear that lenders did not have a statutory or regulatory obligation to pay borrower
Agents’ fees; instead, lenders would be responsible for such fees only if they expressly agreed to
pay them.

53. The Economic Aid Act did not, however, alter the SBA’s authority to establish
limits on Agent fees as provided for by the CARES Act. That authority remained limited to the
fees that an Agent collects for providing assistance to “an eligible recipient”—i.e., a borrower—
“to prepare an application” for a PPP loan.

54.  Neither Congress nor the SBA has ever purported to limit fees that an Agent can
charge for services it provides to a /ender. To the extent the SBA’s regulations have spoken to
that issue at all, it is clear that no such limitation exists. See 13 C.F.R. § 103.5(c) (except for a
prohibition on sharing secondary-market premiums, “lenders have reasonable discretion in setting
compensation for Lender Service Providers”); SBA SOP at 176-81, 195-96 (devoting seven pages
in SBA’s guidance document to explaining what fees an Agent or lender can collect from a
borrower, but no pages to what fees an Agent can collect from a lender).

iv) The Economic Aid Act Increases Lender Processing Fees For Small-
Dollar Loans.

55.  In addition to clarifying who pays a borrower Agent’s fees, the Economic Aid Act
also increased Lender Processing Fees for small loans, seeking to incentivize lenders to fund PPP
loans for small businesses.

56.  Under the CARES Act, many relatively small businesses initially struggled to
obtain PPP loans. Reviewing and processing PPP loan applications and managing and tracking a

PPP loan portfolio require substantial resources and involve a tremendous amount of paperwork.
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Many lenders were not able or willing to devote such resources to funding smaller PPP loans when
they stood to recover a Lender Processing Fee of just 5% of the PPP loan amount under the April
2020 PPP Rule. Instead, lenders focused on approving and funding larger PPP loans, which paid
larger Lender Processing Fees. Before the Economic Aid Act was enacted in December 2020,
more than half of all funded PPP loans had a principal amount of $350,000 or more; more than
78% of all funded PPP loans had a principal amount of $100,000 or more; and the average PPP
loan amount was $101,000.

57. In an effort to increase the number of PPP loans going to smaller businesses,
Congress increased the Lender Processing Fees for PPP loans of $50,000 or less from 5% of the
loan amount (under the April 2020 PPP Rule) to the lesser of $2,500 or 50% of the loan amount.
The following table illustrates the significant differences in fee amounts for several hypothetical

smaller loan amounts:

PPP LENDER PROCESSING FEE
Loan Amount April 2020 PPP Rule 2021 Amendment
$40,000 $2,000 $2,500
$30,000 $1,500 $2,500
$20,000 $1,000 $2,500
$10,000 $500 $2,500
$5,000 $250 $2,500
$3.,000 $150 $1,500
58.  Following the increase in Lender Processing Fees for these smaller PPP loans, the

average PPP loan dropped to $59,000.
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V) The SBA Promulgates The January 2021 PPP Rule To Implement The Changes
In The Economic Aid Act.

59.  In January 2021, shortly after the Economic Aid Act was enacted, the SBA
promulgated an Interim Final Rule (the “January 2021 PPP Rule”). Business Loan Program
Temporary Changes; Paycheck Protection Program as Amended by Economic Aid Act, 86 Fed.
Reg. 3,692 (Jan. 14, 2021). The SBA explicitly stated that, other than incorporating Congress’s
clarifications of who pays borrower Agents to the April 2020 PPP Rule, the January 2021 PPP
Rule did not “substantively alter or affect PPP rules that were not amended by the Economic Aid
Act,” id. at 3,692, including the rule that borrower Agents could not collect more than 1% of a PPP
loan amount for assisting a borrower with preparing an application and referring the borrower to a
lender.

60.  Inthe January 2021 PPP Rule, the SBA changed the wording of the Borrower Agent
Fee Cap to reflect the changes made by Congress in the Economic Aid Act. The below table
compares the language of the Borrower Agent Fee Cap in the April 2020 PPP Rule with the

corresponding language in the January 2021 PPP Rule:
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April 2020 PPP Rule January 2021 PPP Rule
Who pays the fee to an agent who Who pays the fee to an agent whe provides
assists a borrower? assistance in connection with a PPP loan?
Agent fees will be paid by the lender out Agent fees may not be paid out of the
of the fees the lender receives from SBA. proceeds of a PPP loan. If a borrower has
Agents may not collect fees from the knowingly retained an agent. such fees will
borrower or be paid out of the PPP loan be paid by the borrower. A lender is only
proceeds. The total amount that an agent responsible for paying fees to an agent for
may collect from the lender for assistance services for which the lender directly
i preparing an application for a PPP loan contracts with the agent. The total amount
(including referral to the lender) may not that an agent may collect from the lender for
exceed: ... One (1) percent for loans of assistance in preparing an application for a
not more than $350,000 . . . . PPP loan (including referral to the lender)
may not exceed: . . . One (1) percent for loans
of not more than $350,000 . . . .
85 Fed. Reg. at 20,816 (emphasis added). 86 Fed. Reg. at 3,709 (emphasis added).

61.  As reflected above, the SBA added the two underlined sentences to the Borrower
Agent Fee Cap in the January 2021 PPP Rule in order to implement the Economic Aid Act’s
direction on when a borrower or a lender is responsible for paying a borrower Agent’s fees.

62.  In addition, as reflected by the italicized language above, the SBA changed the
prompt that appears before the Borrower Agent Fee Cap in the January 2021 PPP Rule. That
change 1s not related to anything in the Economic Aid Act or any other legislation passed by
Congress. While the SBA removed the reference to “a borrower” in the prompt that appeared in
the April 2020 PPP Rule, there is nothing to suggest that with this change the SBA intended to
implicitly expand the Borrower Agent Fee Cap to apply to fees Agents collect for providing
services fo lenders. To the contrary, the Borrower Agent Fee Cap in the January 2021 PPP Rule

limits only those fees an Agent collects for providing “assistance in preparing an application for
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a PPP loan (including referral to the lender),” 86 Fed. Reg. at 3,709 (emphasis added), which
are by their nature services provided to a borrower.

@ During The First Round Of The PPP In 2020, Womply Begins Providing
Limited PPP Loan Referral Services.

63. Womply was founded in 2011 as a technology company that provided small
businesses with tools to facilitate reputation management, email marketing, and business
intelligence.

64.  Because of its work with small businesses, Womply was keenly aware in early 2020
of the devastating impact that the COVID-19 pandemic was having on small businesses, including
its own clients. It recognized that many small businesses were at risk of shutting down
permanently and desperately needed an injection of cash to stay afloat.

65.  Following the passage of the CARES Act, Womply saw an opportunity to use its
existing technology platform to help small businesses obtain PPP loans. In April 2020, Womply
created a publicly available website through which small businesses seeking PPP loans could
submit some basic contact and business information.

66.  Womply also contracted with several PPP lenders, pursuant to which Womply
agreed to direct the small businesses that entered information in Womply’s website to the lenders’
websites. Womply routed the applicants to the lenders based on the lenders’ instructions regarding
the types of loans they would fund. Womply’s website made clear to borrowers that Womply was
not a lender and was not itself providing PPP loans.®

67.  After Womply directed a small business to a PPP lender partner, that lender was

responsible for collecting additional information and supporting documentation from the

6 https://womply.com/ppp (last visited Jan. 22, 2023).
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applicant, performing any Know Your Customer (“KYC”) and anti-fraud checks the lender chose
to perform, verifying applicant information, deciding whether to fund the loan, having a PPP loan
application and promissory note completed and executed, organizing and maintaining the loan file,
and processing, managing, and tracking the Womply-referred PPP loan and all other PPP loans the
lender funded.

68.  For providing this limited referral service (“Non-Fast Lane”), Womply’s lender
partners agreed to pay Womply referral fees pursuant to negotiated agreements. In accordance
with the April 2020 PPP Rule, Womply did not charge borrowers any fees. Benworth FL did not
participate in Non-Fast Lane.

D. Womply Develops A Technology Platform That Integrates Critical

Technology Services, Allowing Lenders Like Benworth FL To Efficiently and
Economically Process And Manage A Large Volume Of Small-Dollar Loans.

69.  Womply was committed to helping many of the nation’s smallest businesses, which
were at greatest risk of going out of business during the pandemic, access the PPP. During the
first round of the PPP in 2020, however, Womply observed that many lenders had limited
personnel and technological infrastructure, and they were unable or unwilling to handle the
workload associated with processing, managing, and tracking a large volume of PPP loans.
Womply also recognized that, as discussed above (supra q 56), many lenders focused primarily on
funding larger PPP loans to maximize the interest the lenders received on the loans and the Lender
Processing Fees the lenders received from the SBA. This left millions of eligible small businesses
without ready access to PPP loans.

70.  These barriers were reflected in Womply’s own data. Despite its efforts to convince
lenders to loan to the smallest businesses, the average Womply-referred PPP loan funded by PPP

lenders during the first round of PPP was approximately $52,000. While this was well below the
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program-wide average of $101,000, it was much higher than the relatively small loans that the
country’s smallest businesses were eligible for.

71.  Womply sought to overcome these obstacles by developing new technology that
would make it efficient and economical for lenders to process, manage, and track a large volume
of small-dollar PPP loans for the country’s smallest businesses.

72.  As part of that effort, Womply acquired Insurgent, Inc. d/b/a FundRocket
(“FundRocket”) in November 2020 for approximately $15 million in stock, obtaining
FundRocket’s proprietary technology platform and personnel with expertise in loan file
management, small business data analysis, and fraud detection.

73. Womply also developed its own technology and borrowed tens of millions of
dollars in emergency financing to support PPP operations. To that end, Womply leveraged its
existing commerce platform and small business expertise, plus the technology and team acquired
from FundRocket. Womply personnel worked tirelessly to develop a new technology platform
that successfully integrated technology services from multiple third-party applications. Womply
invested substantial amounts of time and money into this project, without any assurance that the
initiative would be commercially successful.

74.  In late February 2021, Womply released “PPP Fast Lane,” a technology platform
that allowed small businesses to submit documents and information to apply for a PPP loan and
allowed lenders to efficiently process, manage, and track their PPP loans, particularly the smaller
PPP loans to the smallest businesses (the “Technology Platform” or “Fast Lane”).

75.  Womply’s Technology Platform was a major advancement compared to the initial
website Womply developed to provide limited referral services in the first round of PPP in 2020.

The Technology Platform had three main components: (1) a user-friendly, borrower-facing website
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through which small businesses could submit information to apply for a PPP loan for free;
(11) integrated technology services and application program interfaces (“APIs”)—a type of
complicated software code that allows data to be transferred—which evolved over time and
ultimately included services from more than ten third-party technology service providers; and
(111) a lender-facing portal through which lenders could manage the entire PPP loan process.

76.  First, the borrower-facing website allowed a prospective applicant to enter the
information necessary to populate the SBA-required application form for a PPP loan and provide
the documentation or information lenders used to evaluate each application. Applicants continued
to have access to the Fast Lane borrower-facing website after submitting their documentation and
information, which allowed the applicants to, among other things, monitor the status of their
applications and securely provide additional information to lenders. Womply also provided
customer service to applicants seeking assistance in connection with the Fast Lane borrower-facing
website.

77.  Second, the technology services integrated into the Technology Platform
performed various services for lenders regarding the information provided by applicants. Womply
supported these tools through its own personnel and technology. For example, the Technology
Platform:

a. checked the validity of an applicant-provided email address using third-party
application Kickbox;

b. verified an applicant’s access to the applicant’s email address and mobile telephone
number using third-party applications SendGrid and Twilio;

c. verified government identification provided by applicants using Persona;
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d. performed biometric selfie scans using third-party application Persona to confirm
that the applicant submitted a selfie of an actual human and that the face in the selfie
matched the face on the government identification;

e. checked applicant information against various databases to confirm identity using
Persona;

f. checked applicant information against various databases to identify potential red
flags—such as individuals subject to OFAC sanctions and politically exposed
persons—using Persona;

g. extracted bank account information and transaction history using third-party
application Plaid;

h. performed knowledge-based authentication using third-party application
DocuSign;

1. classified tax documents provided by applicants using third-party application
Mindee;

J. extracted information from tax documents provided by applicants using third-party
application Ocrolus; and

k. scanned bank and tax documents provided by applicants to identify potential fraud
using third-party applications Ocrolus and Inscribe.’

78.  After performing these various technology services, Womply routed loan

applicants to a PPP lender based on a variety of factors.

7 Womply added technology services at different points in time and each technology service did
not necessarily apply to all applications at any given time.
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79. Third, the Technology Platform also included a new lender-facing portal, which
Womply developed in conjunction with 3E Software, Inc. d/b/a Teslar Software and other third
parties. The lender-facing portal (the “Teslar Portal”) was a web-based portal that allowed
lenders to efficiently manage nearly the entire process of processing, reviewing, and managing

PPP loans referred to the lender. Through the Teslar Portal, PPP lenders could, among other

things:

a. review applicant information and documentation so that the lender could determine
whether an applicant qualified for a PPP loan and the amount of the loan;

b. review KYC detail reports, proof-of-in-business reports, tax document reports, and
funding instructions;

c. approve PPP loans the lender wanted to fund, or reject PPP loans for missing
information or other reasons;

d. generate, populate, and transmit promissory notes;

e. submit applicant information to the SBA for approval of a loan;

f. monitor the status of loan applications under review by SBA;

g. send adverse action notices for declined loans;

h. resubmit loans with corrected information if needed; and

1. initiate payment of loan proceeds.

80.  The Technology Platform also provided lenders with cybersecurity protection.

81.  Womply released the Technology Platform in February 2021. As discussed above,
the Technology Platform—with its borrower-facing website, numerous integrated technology
services, and Teslar Portal—ultimately integrated services from more than ten third-party

applications. That required Womply engineers to develop unique APIs that would allow all of
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these different applications to communicate and work with each other and with the Technology
Platform. Womply also successfully developed APIs so that the Teslar Portal connected with the
SBA. Womply and its software engineers engaged in a Herculean, virtually around-the-clock
effort to develop and maintain these APIs, and Womply engineers continued to refine the
Technology Platform throughout the remainder of the PPP.

82.  Womply’s Technology Platform allowed lenders to use, in one web-based
platform: (i) PPP referral services; (i1) Womply’s loan portfolio management services; and (ii1) a
wide range of other integrated, valuable technology services that made processing loans more
efficient. As a result, Womply’s lender partners could easily and quickly conduct underwriting,
determine whether to submit loan applications to the SBA, and fund the loans that the SBA
approved. Without the Technology Platform and its Teslar Portal and integrated services, a lender
wanting the same services would have needed to hire and maintain a large staff to perform all of
those services in-house, which was not economical or logistically feasible for many lenders
(particularly under the constraints the pandemic imposed), or contract with numerous separate
technology service providers and manage to coordinate those services and the underlying data
under enormous time constraints.

83.  Fifteen lenders and non-lender entities (which referred PPP loans to lenders)
contracted with Womply for PPP loan applicant referral services. Seven of those entities also
purchased access to the “PPP Fast Lane” Technology Platform and its integrated technology
services from Womply. Even after Womply released the Technology Platform, Womply’s Non-
Fast Lane (referral-only) services remained available to lenders, and some of Womply’s referral
partners continued to use only Womply’s Non-Fast Lane, referral-only services. Those Non-Fast

Lane partners continued to be connected with prospective applicants via a separate website from
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the Fast Lane borrower-facing website, and the Non-Fast Lane partners did not receive any of the
enhanced technology services offered through the Technology Platform. The partners that chose
to receive Fast Lane services, on the other hand, received their referrals through the Technology
Platform and the additional technology services integrated in the Technology Platform.

E. In 2020, Benworth FL Funds Fewer Than 1,000 PPP Loans.

84.  Benworth FL is a limited liability company organized under the laws of Florida
founded by Mr. Navarro in 2008. Mr. Navarro 1s the founder, president, CEO _
_ of Benworth FL.

85. Benworth FL is a licensed mortgage lender whose business is focused on
originating and servicing mortgage loans that traditional banks would not underwrite. Benworth
FL refers to these arrangements as “hard money loans,” which are funded by private investors.

86.  These “hard money loans” do not always work out well for the borrowers.
I 1 2017, Benworth
FL made headlines by foreclosing on the family home of a 14-year-old girl with cerebral palsy
whose parents had stopped making monthly payments because they had been “misled into taking

out a high-interest, short term loan . . . that they could not afford to pay back.”® Eventually,

8 Areeba Shah, Li’l Marco’s big loan: The tale of a senator, his private-equity pal and an
inexplicable appointment, SALoN (Sept. 30, 2022), https://www.salon.com/2022/09/30/1il-marcos-
big-loan-the-tale-of-a-senator-his-private-equity-pal-and-an-inexplicable-appointment/; see also
Nicholas Nehamas, Disabled Miami teen, parents won't lose home where she grew up, THE MIAMI
HERALD (May 27, 2018),
https://www.miamiherald.com/news/local/community/miami-dade/kendall/article2 11986789 .htm
I; Nicholas Nehamas, 7he loan came due. Her parents couldn’t pay. Now a teen with cerebral
palsy  could lose her  home, THE MiamMi HEeraiD (Apr. 14, 2017),
https://www.miamiherald.com/news/local/community/broward/article 144479184 html.
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Benworth FL agreed to settle the case in return for a payment from the family of $240,000, which
was nearly $100,000 more than the original loan amount.

87.  Prior to 2020, Benworth FL was not an SBA-approved lender and did not issue any
SBA-sponsored loans. PPP was Benworth FL’s first experience with SBA lending and regulations.
(Ex. 1, August 5, 2022 Holland & Knight letter.)

88.  During the onset of the COVID-19 pandemic in 2020, Benworth FL’s application
to the SBA to become a PPP lender was approved. Thereafter, the majority of Benworth FL’s staff
pivoted from the mortgage business to reviewing PPP loan applications. Benworth FL also hired
over 30 employees to review PPP loan applications.

s0. 2020, |
Benworth FL identified approximately -PPP loan applicants and funded approximately 700
PPP loans with a total principal amount of approximately $22 million.

90. In connection with funding those PPP loans in 2020, Benworth FL received

processing fees from the SBA totaling more than - and interest on the loans. Benworth

FL’s financial statement for the year ending 2020 reported that _

F. In 2021, Benworth FL. Contracts For Womply’s Referral And Technology
Services To Make Processing And Managing PPP Loans More Efficient.

91. On February 25, 2021, Benworth FL. and Womply entered into an Agent Agreement
and Womply Developer Order Form (together, the “February Agreements”).

92. On April 14, 2021, Benworth FLL. and Womply entered into an Amended and
Restated PPP Loan Referral Agreement (the “Referral Agreement”) and a new Womply

Developer Order Form (the “Order Form,” and together with the Referral Agreement, the
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“Agreements”). The Referral Agreement is attached hereto as Exhibit 2. The Order Form is
attached hereto as Exhibit 3.

93.  The Order Form also “includes and incorporates . . . the Womply Master Developer
Agreement located at http://www.womply.com/mda” (the “Master Developer Agreement”). The
Master Developer Agreement is attached hereto as Exhibit 4.

94.  The Agreements superseded the February Agreements.

i) Benworth FL Agreed To Pay Womply A 1% Referral Fee For Womply’s PPP
Referral Service.

95.  Pursuant to the Referral Agreement, Benworth FL agreed to receive referrals of
PPP loan applicants from Womply through the Fast Lane Technology Platform.

96. Section 1.1 of the Referral Agreement provides that “Womply may, from time to
time, refer to [Benworth FL] such PPP loan applicants as Womply shall, in its sole and absolute
discretion, deem appropriate (each such applicant a ‘Referral’).” (Ex.2 § 1.1.)

97.  The Referral Agreement makes clear that Womply was only providing a referral
service to Benworth FL pursuant to the agreement, that Womply was not vouching for the
applicants it referred, and that Benworth FL. was solely responsible for determining whether to
fund an applicant’s PPP loan.

98. Specifically, the Referral Agreement states that “[Benworth FL] desires to engage
in the origination, marketing, underwriting, and funding of loans, as well as the servicing,
management and liquidation of the subsequently resulting loan portfolios, funded and created
under the [SBA PPP],” and that “[Benworth FL] has the ability to independently evaluate, process,
close, service, liquidate, and litigate commercial loans.” (/d. at 1.) The Referral Agreement also

clarifies that “Benworth FL. and Womply desire to establish an independent contractor relationship
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whereby Womply provides referrals to [Benworth FL] in connection with potential loan
applications seeking loans under the PPP.” (/d.)
99. Section 1.2 of the Referral Agreement also states in all capital letters:
WOMPLY MAKES NO  REPRESENTATIONS OR
WARRANTIES ABOUT, AND HEREBY DISCLAIMS ALL
RESPONSIBILITY FOR, THE ACCURACY, LAWFULNESS,
OR  COMPLETENESS OF ANY  INFORMATION
ACCOMPANYING A REFERRAL. FOR THE AVOIDANCE OF
DOUBT, WOMPLY DOES NOT ENDORSE ANY REFERRAL.
[BENWORTH FL] ASSUMES SOLE RESPONSIBILITY
REGARDING WHETHER OR NOT ANY REFERRAL SHOULD
BE SENT TO THE SBA FOR REVIEW.
(Id §1.2)
100. If Womply were responsible for determining whether an applicant qualified for a
loan, or whether a loan should be funded, then Womply may be considered an LSP under SBA
regulations. However, the Referral Agreement expressly provides that “Womply is not a lender

or lender service provider as defined by the SBA,” reflecting that both Benworth FL. and Womply

understood that Womply was not underwriting loans or otherwise making lending decisions. (/d.

§ 1.3.) Consistent with this understanding, on September 9, 2021, _

101. In exchange for Womply’s referral service, Benworth FL agreed to pay Womply a
Referral Fee equal to 1% of the amount of each Womply-referred PPP loan that Benworth
ultimately funded. (Zd. § 2.2.) This 1% Referral Fee is consistent with the Borrower Agent Fee
Cap, which limits the fees an agent can receive for providing assistance in preparing an application
for a PPP loan and referral of the applicant to the lender at 1% of the loan amount. (See supra 9

48, 59.)
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i) Benworth FL Agreed To Pay Womply An API Fee And A Technology Fee For
Womply’s Technology Services And Access To Its Technology Platform.

102. Pursuant to the separate Order Form, Womply agreed to provide Benworth with its
“API Package,” which included access to Womply’s Fast Lane Technology Platform and the
numerous technology services integrated therein.

103. Womply’s information extraction and verification technology services were
specifically referred to in the Order Form as “Tax Documents,” “Business Fraud Analytics,” “Bank
Data,” “Identity,” and “Account Verification,” and the Technology Platform was referred to as
“PPP Portfolio Management System.” (Ex. 3 at 1.) The Order Form also made clear that these
services include “integrations with and/or links to certain third-party service providers (including,
without limitation, Plaid, Docusign, LexisNexis, Teslar, Inscribe, Ocrolus, AWS Mechanical Turk,
Mindee, Persona, Twilio, Sendgrid, etc.) (‘Third-Party Providers’).” (/d. § 1.2.)

104. Like the Referral Agreement, the Order Form makes clear that Benworth FL
retained responsibility for determining which PPP loans to fund.

105. Section 1.1 of the Order Form includes a disclaimer similar to the one found in
Section 1.2 of the Referral Agreement. It states:

WOMPLY MAKES NO  REPRESENTATIONS OR
WARRANTIES ABOUT, AND HEREBY DISCLAIMS ALL
RESPONSIBILITY FOR, THE ACCURACY, LAWFULNESS,
OR  COMPLETENESS OF ANY  INFORMATION
ACCOMPANYING A REFERRAL (LE., OUTPUT MADE
AVAILABLE VIA THE SERVICES). FOR THE AVOIDANCE
OF DOUBT, WOMPLY DOES NOT ENDORSE ANY
REFERRAL. [BENWORTH FL] ASSUMES SOLE

RESPONSIBILITY REGARDING WHETHER OR NOT ANY
REFERRAL SHOULD BE SENT TO THE SBA FOR REVIEW.

(Id. § 1.1)
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106. Section 1.2 of the Order Form also states: “WOMPLY HAS NO CONTROL
OVER AND ASSUMES NO RESPONSIBILITY FOR THE ACTIONS, ERRORS, OR
OMISSIONS OF THE THIRD PARTY PROVIDERS.”

107. In addition, like in the Referral Agreement, and consistent with _
_ (see supra at § 100), the Order Form provides that “Womply is not a
lender or lender service provider as defined by the SBA.” (Ex. 3 § 1.3.)

108. In exchange for this “API Package,” Benworth FL agreed to pay Womply an API
Fee and a Technology Fee for each funded PPP loan that Benworth FL originated and processed
using Womply’s Technology Platform and technology services. (/d. at 1, § 2.)

109. The API Fee was a flat fee of $250 for each funded PPP loan. (/d. at 1.)

110. The Technology Fee was calculated as a percentage of the Lender Processing Fee
that Benworth FL received from the SBA for funding the PPP loan, with the precise percentage
determined by the total number of Womply-referred loans that Benworth FL funded.

111. Specifically, Section 2.1.3 of the Order Form includes the following table

specifying the Technology Fees Womply earns based on the volume of Womply-referred loans

that Benworth FL funds:
Tier | Referred Loan Tiers Technology Fee Percentage
1 1 through 30,000 Referred Loans 50% of the Lender Processing Fee for each

Referred Loan

2 30,001 through 45,000 Referred Loans | 60% of the Lender Processing Fee for each
Referred Loan

3 45,001 through 60,000 Referred Loans | 70% of the Lender Processing Fee for each
Referred Loan

4 60,001 through 300,000 Referred Loans | 80% of the Lender Processing Fee for each
Referred Loan
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) Greater than 300,000 Referred Loans 70% of the Lender Processing Fee for each
Referred Loan

(Id §213)

112. Section 2 unambiguously states that “the max percentage” in the table above—i.e.,
the highest percentage in the “Technology Fee Percentage” column—“applies to Referred Loans
Jfunded prior to achieving the Referred Loan Volume.” (Id. § 2.1 (emphasis added).)

113. Therefore, when Benworth FL funded the first 30,000 Referred Loans, Womply
was entitled to a Technology Fee equal to 50 percent of the Lender Processing Fee for each
Referred Loan. But, when Benworth FL funded loan 30,001, Womply was entitled to 60 percent
of the Lender Processing Fee for that one loan, plus 60 percent of the Lender Processing Fee for
all loans “funded prior to achieving the Referred Loan Volume” of 30,001. In other words,
Benworth FL. must pay Womply an additional 10 percent of the Lender Processing Fee for each
of the first 30,000 Referred Loans. Likewise, for loan 60,001, Womply is entitled to 80 percent
of the Lender Processing Fee for that one loan, plus 80 percent of the Lender Processing Fee for
all loans “funded prior to achieving the Referred Loan Volume” of 60,001.

114. However, when Benworth FL achieves the Referred Loan Volume of 300,001,
Womply is entitled to 70 percent of the Lender Processing Fee for that loan and all future Referred
Loans, but the 70 percent does not apply to any “Referred Loans funded prior to achieving the
Referred Loan Volume.” This is because only the “max percentage” achieved—in this case,
80 percent—applies to “Referred Loans funded prior to achieving the Referred Loan Volume” of
300,001. (Id. §2.1.3.)

115. In sum, pursuant to Section 2 of the Order Form, Benworth FL is obligated to pay

Womply Technology Fees equal to 80 percent of the Lender Processing Fee for the first 300,000
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funded PPP loans and 70 percent of the Lender Processing Fee for each additional funded PPP
loan.

116. Under Section 2.2 of the Order Form, Benworth FL is entitled to a credit for any
Referral Fees owed to Womply under the Referral Agreement. (/d. § 2.2 (“Technology Fees
payable to Womply for any Referred Loan shall be reduced by any Referral Fee paid to Womply
for the same Referred Loan.”).)

117. As an example, assuming Benworth FL funded a PPP loan of $10,000 in tier 4 of
the table in paragraph 111 above, Benworth FLL would receive a Lender Processing Fee of $2,500
(plus interest on the loan), and Benworth FL. would owe Womply: (i) a Referral Fee of $100
(calculated as 1% of the $10,000 loan); (i1) an API Fee of $250; and (iii) a Technology Fee of
$1,900 (calculated as 80% of Benworth FL’s $2,500 Lender Processing Fee, minus the $100
Referral Fee).

118. The Order Form further provides that “where the Lender Processing Fee for a given
Referred Loan is two-hundred and fifty dollars ($250) or less . . . [t]here will be no Technology
Fee due from [Benworth FL] to Womply.” (/d. § 2.1.2-2.1.2.1.) In addition, “[s]Juch Referred
Loans will be disregarded when calculating the Referred Loan Tiers” above. (/d. § 2.1.2.2.)

119. At the time Womply and Benworth FL executed the Agreements, it was evident
that for loans below a certain threshold amount, Benworth FL. would pay Womply more in fees
than Benworth FL. would receive in Lender Processing Fees for funding those relatively small
loans. For example, if Benworth FL funded a PPP loan of $800 in tier 4 of the chart in paragraph
111 above, it would receive a Lender Processing Fee of $400, but it was obligated to pay Womply
a Referral Fee of $8, an API Fee of $250, and a Technology Fee of $312 for a total of $570.

However, Womply later agreed that for each PPP loan Benworth funded, Womply would not
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invoice Benworth FL for fees greater than the Lender Processing Fee Benworth FL received for
funding the loan. This meant that Benworth FL. would never lose money for funding a PPP loan,
but for certain relatively small loans, Benworth FL. may keep only the interest on the loans.

iii) Benworth FL Agreed To Pay Womply Interest If Benworth FL Failed To Timely
Pay Womply Its Fees.

120. The Order Form provides that “[w]ithin fifteen (15) days of [Benworth FL]
receiving the Lender Processing Fee from the SBA, [Benworth FL] will pay Womply all associated
Technology Fees for each applicable Referred Loan.” (/d. at § 2.3.) The Referral Agreement also
provides that “[w]ithin thirty (30) days of [Benworth FL] receiving the Lender Fee from the SBA,
[Benworth FL] will pay Womply all associated Referral Fees for each applicable Referred Loan.”
(Ex. 2 § 2.3.) On information and belief, lenders were typically paid Lender Processing Fees from
the SBA within seven days of funding a corresponding PPP loan.

121. Delinquent Referral Fees, API Fees, and Technology Fees incur interest under
Womply’s Referral Agreement and the Master Developer Agreement. The Referral Agreement
states that Referral Fee payments not timely made “are subject to a finance charge of 1.5% per
month or the maximum permitted by law, whichever is lower, plus all costs of collection.” (/d.
§ 2.4.) Similarly, the Master Developer Agreement says that late payments “are subject to a
finance charge of 1.5% per month or the maximum permitted by law, whichever is lower, plus all
expenses of collection.” (Ex. 4 §2.)

iv) Womply Is Entitled To Terminate The Agreements If Benworth FL Fails To Pay
Womply’s Fees.

122. The Referral Agreement entitles Womply to terminate the Referral Agreement
“immediately upon delivery of a Notice of Termination if [Benworth FL] is in material breach of
any warranty, representation, covenant or obligation under this Agreement and is not able to cure

such breach within seven (7) calendar days of receiving the Notice of Termination.” (Ex. 2 § 4.2.)
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In addition, Section 3.2 of the Master Developer Agreement states that, if Benworth FL fails to
satisfy its payment obligations to Womply, then Womply is entitled to “immediately suspend the
Services,” in addition to other remedies. (Ex. 4 § 3.2.)

123. In the event Womply terminates the Agreements, Womply remains entitled to
recover all fees that are due, become due, or will become due under the Agreements, as well as the
costs Womply incurs in connection with collecting those fees. (Ex. 2 § 4.5 (“Womply shall be
entitled to all Referral Fees accrued in connection with Referred Loans pursuant to the terms and
provisions of Section 2 above . . . .”); Ex. 3 § 2 (providing that Benworth FL will be responsible
for “Womply’s costs of collection in the event of [Benworth FL’s] delinquent payment™).)

G. Benworth FL Funds More Than 305,000 PPP Loans In 2021 Using Womply’s
Technology Platform But Fails To Pay Womply All Of Its Fees.

124. Benworth FL processed, funded, and managed 305,790 Womply-referred PPP
loans with a principal amount of more than $4 billion in just four months. In connection with
processing, funding, and managing those PPP loans using Womply’s Technology Platform,
Benworth FL received more than $680 million in Lender Processing Fees from the SBA, as well
as interest on the $4 billion in loans.

125. However, while lacking any legal basis for doing so, Benworth FL refused to pay
Womply more than $153 million in Referral Fees, API Fees, and Technology Fees now well past
due under the Agreements. Those unpaid fees accrue interest at the agreed rate of 1.5% per month,
and accrued interest to date on the unpaid fees totals more than $44 million.

126. The PPP loans for which Benworth FL underpaid Womply, or failed to pay

Womply at all, fall into three buckets:
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i) Benworth FL Underpays Technology Fees For The First 300,000 Womply-
Referred PPP Loans That Benworth FL Funded.

127.  As discussed above, under Section 2 of the Order Form, Benworth FL must pay
Womply Technology Fees equal to 80 percent of its Lender Processing Fee for each of the first
300,000 Referred Loans, and 70 percent of its Lender Processing Fee for each additional Referred
Loan. (Ex.3§2.1)

128. And, in fact, Benworth complied with Section 2 of the Order Form for some loans.
After Benworth FLL funded more than 60,000 Referred Loans and therefore was in tier 4 of the
Technology Fee chart, Benworth FL paid Womply 80% of the Lender Processing Fee that
Benworth FL received in connection with Referred Loans it funded in earlier tiers.

129. However, Benworth FL later interpreted Section 2 of the Order Form in a manner

that 1s plainly inconsistent with its unambiguous terms. Benworth FL incorrectly interprets
Section 2 of the Order Form as requiring Benworth FL to pay Womply _

I s  result of

Benworth FL’s misinterpretation of the Order Form, Benworth FL. underpaid Womply its
Technology Fees for 228,785 PPP loans, resulting in a shortfall in Technology Fee payments to
Womply of $56,355,799.

130. Under the Agreements, Benworth FL. owes interest on these unpaid Technology
Fees totaling more than $16.2 million.

ii) Benworth FL Withholds All Fees Due On Approximately 40,000 PPP Loans For
Which Benworth FL Claims It Fails To Make Enough Profit.

131. Benworth FL also failed to pay Womply any fees for 40,563 PPP loans for which
Benworth FL. would make less than $250 per loan (not including interest) after paying Womply’s

fees (the “Small-Dollar Loans”). Benworth FL admitted that it was withholding these fees in the
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hopes that Womply would agree to renegotiate the fee structure in the Agreements and allow
Benworth FL to keep more of its Lender Processing Fees for those loans.

132.  On July 1, 2021, Benworth FL sent an email to Womply identifying 40,563 Small-
Dollar Loans. Benworth FL calculated that it owed Womply a total of more than $40 million for
these Small-Dollar Loans, but Benworth FL. demanded that Womply agree to a new fee structure
that would allow Benworth FL to keep a “$500 distribution per loan,” which amounted to a
discount on Womply’s fees totaling $20,281,500.

133. Benworth FL withheld from Womply the total of over $42 million as leverage in
the hopes that Womply would renegotiate the parties’ Agreements. Indeed, Benworth FL made
clear that if Womply agreed to Benworth FL’s demands, Benworth FL “could immediately release
these funds to [Womply].” Womply refused Benworth FL.’s demands.

134. The fees due to Womply on the Small-Dollar Loans total $41,968,158. Under the
Agreements, Benworth FL owes interest on these unpaid fees totaling more than $12 million.

135. Even under Benworth FL’s incorrect interpretation of Section 2 of the Order Form
regarding the calculation of Technology Fees, Benworth FL. owes Womply $39,043,108 in
delinquent fees and more than $11.2 million in interest on the Small-Dollar Loans.

iii) Benworth FL Withholds All Of Womply’s Fees For Approximately 28,000
Additional PPP Loans For No Discernable Reason.

136. Benworth FL funded and, on information and belief, received Lender Processing
Fees for 28,067 Womply-referred PPP loans for which it failed to pay Womply any of the Referral
Fees, API Fees, or Technology Fees that Benworth FL agreed to pay in the Agreements (the
“Additional Unpaid Loans”). These loans are in addition to the Small-Dollar Loans identified

above.
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137. At the time these fees became due, Benworth FL did not provide Womply with any
explanation for why the fees were being withheld.

138. The fees due to Womply on the Additional Unpaid Loans total $55,369,387. Under
the Agreements, Benworth FL owes interest on these unpaid fees totaling more than $15.9 million.

139. Even under Benworth FL’s incorrect interpretation of Section 2 of the Order Form
regarding the calculation of Technology Fees, Benworth FL. owes Womply $50,145,053 in
delinquent fees and more than $14.4 million in interest on the Additional Unpaid Loans.

H. Womply Terminates The Agreements For Benworth FL’s Material Breach.

140. Benworth FL’s failure to pay Womply its fees constitutes a material breach of the
Agreements.

141. On July 21, 2021, Womply sent an email to Mr. Navarro at Benworth FL detailing
some of the fees Benworth FL failed to pay. Among other things, the email stated:

We are disappointed and concerned that Benworth has not paid or
confirmed that it intends to pay Womply the over $44 million in fees
that Benworth admits it has been withholding from Womply in
connection with nearly 41,000 referred loans. We also have reason
to believe that Benworth has failed to pay Womply approximately
$103 million in total fees now due in connection with approximately
28,000 other loans. These late fees have accrued interest totaling
$660,000 as of today, and they are continuing to accrue interest at a
rate of about $28,000 per day.

If we do not receive a payment of all outstanding fees totaling
$147 million by COB tomorrow, Thursday July 22nd, we will be
left with no option but to send Benworth a notice of termination
pursuant to Section 4.2 of the Amended and Restated PPP Loan
Referral Agreement for Benworth’s material breach of its payment
obligations. We are saddened it has come to this, but we must insist
that Benworth comply with its contractual obligations.

142. Mr. Navarro did not dispute that Benworth FL. owed Womply these fees. But

Benworth FL did not pay Womply any of the outstanding fees.
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143. In accordance with the Agreements, Womply notified Benworth FL of its material
breach by email on July 23, 2021, and delivered a Notice of Termination to Benworth FL by First
Class Certified Mail on July 29, 2021.

144.  Again, neither Mr. Navarro nor anyone else at Benworth FL disputed that Benworth
FL owed Womply substantial fees. Benworth FL failed to cure its material breach of the
Agreements within seven days, and therefore the Agreements were terminated according to their

terms.

L Benworth FL Petitions The SBA To Issue New Rules To Retroactively Cap
Womply’s Fees And Seeks To Influence —

145.  On August 16, 2021, Benworth FL (and two other Florida lenders that also sought
to avoid paying Womply its fees) sent a letter to the SBA asking it to issue new rules that would
have retroactively reduced the amount of fees Womply could charge for its technology services
(the “August 16 Letter”). The August 16 Letter is attached hereto as Exhibit 5.

146. In the August 16 Letter, Benworth FL identified the April 2020 PPP Rule and its
Borrower Agent Fee Cap regarding limits on fees that lenders can pay borrower agents for PPP
loan application preparation and referral services. Ignoring the January 2021 PPP Rule, Benworth
FL incorrectly claimed that the SBA had not “issued regulations . . . regarding the maximum loan
agent fees that lenders could pay for referrals” of PPP loans after passage of the December 2020
Consolidated Appropriations Act and, without referring to Womply directly, stated that “[t]he
absence of this guidance has caused considerable ambiguity and unnecessary disputes between
lenders and loan agents.” (EX. 5.)

147.  On information and belief, the reference to “loan agents” in the August 16 Letter

was a reference to Womply.
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148. Benworth FL proposed that the SBA address this purported “oversight” by issuing
“a short regulation . . . indicating that no lender may pay more than 50% of their earned processing
fees made on these smaller ($50,000 and under) PPP loans to any loan agent.” (/d.) Unlike the
January 2021 Final Rule, which regulated the fees a borrower agent could receive only for
providing “assistance in preparing an application for a PPP loan,” Benworth FL’s proposed rule
would have capped an agent’s fees for any service. On information and belief, Benworth FL. was
hoping that it could rely on such a rule to refuse to pay Womply all of the fees Benworth FL agreed
to pay for Womply’s referral and technology services.

149. Mr. Navarro also improperly sought to leverage his connection to _

IS AAAS——
I

150. Mr. Navarro has hosted several campaign fundraisers for _ and served
as the | ' Nverro served
as _ for _ 2016 reelection campaign. Mr. Navarro has also served as
the _ campaign for reelection to - in 2022 and is a
director of _ a not-for-profit corporation organized under the laws of

Florida. Mr. Navarro has personally contributed over $25,500 to _ political
campaigns and associated political action committees throughout the - career.

151. Indeed, Mr. Navarro’s attempts to influence _ and integrate himself
into the - circle included the facilitation of a $850,000 bridge loan to _ n
January 2021, which was only disclosed 18 months later when - included it on a financial

disclosure form. In April 2021, Mr. Navarro was appointed to the Southern District of Florida’s
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Judicial Advisory Commission by _ which is responsible for making formal
recommendations to the Senator and Congress to fill federal judicial vacancies.

152. On August 16, 2021, Benworth FL

153. On August 16, 2021, Mr. Navarro

154. Ten days later, -ent a letter addressed to Administrator Guzman of

the SBA, dated August 26, 2021 (the “August 26 Letter”). In the August 26 Letter,
writes that “potential ambiguity” in the rules about agent fees “has created confusion between
lenders and loan agents in my state, and should be remedied by a clarification from the SBA

regarding how such loans should be treated.” The August 26 Letter is attached hereto as Exhibit 6.

J. The SBA Rejects Benworth FL’s Efforts To Have New Agent Fee Rules Issued.

155. The SBA did not adopt Benworth FL’s proposal to issue new rules regarding agent

156. On September 14, 2021, the SBA sent a letter (the “September 14 Letter”) to
Benworth FL that simply referred back to the rules regarding agent fees in the January 2021 PPP

Rule, which are identical to the rules in the earlier April 2020 PPP Rule. Therefore, the SBA
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confirmed to Benworth FL. what was already clear: that the SBA limited the fees an agent could
collect from a lender to 1% of a PPP loan for providing “assistance in preparing an application for
a PPP loan (including referral to the lender),” but not for other services. A copy of the September
14 Letter is attached hereto as Exhibit 7.

K. Womply Commences Arbitration Against Benworth FL To Recover Its Fees.

157. On August 25, 2021, Womply commenced arbitration proceedings against
Benworth FL in San Francisco, California, pursuant to Section 10 of the Referral Agreement, by
filing a Demand for Arbitration and Statement of Claim with JAMS.

158. In the Arbitration, Womply seeks payment of the $153,063,872° in Referral Fees,
API Fees, and Technology Fees that are past due under the Agreements, as well as the interest that
has accrued on those late fees under the Agreements.

159. On October 1, 2021, Benworth FL filed its Answer to Womply’s Demand for
Arbitration, Affirmative Defenses and Counterclaims. However, each of Benworth FL’s
counterclaims contained therein are either legally deficient or moot.

160. Two of Benworth FL’s principal affirmative defenses and all of its counterclaims
are based on the argument that Womply is an “agent” under SBA regulations, and therefore
Womply can only collect its 1% Referral Fee, even for giving Benworth FL access to its
Technology Platform and technology services, under the Borrower Agent Fee Cap. Benworth FL
therefore claims that it need not pay Womply the more than $153 million due under the
Agreements. It also claims that Womply must disgorge API and Technology Fees that Benworth

FL already paid Womply for services rendered.

Based on additional analysis and information, Womply now estimates that Benworth FL owes
Referral Fees, Technology Fees, and API fees totaling $153,693,344.
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161. As described above (supra 9 59-62), Benworth FL’s argument that the Borrower
Agent Fee Cap limits all of Womply’s fees for all of its services is plainly wrong. To the extent
any of Womply’s services are subject to the Borrower Agent Fee Cap, it is Womply’s referral
services, for which Benworth FL agreed to pay Womply a Referral Fee equal to 1% of a PPP loan
amount consistent with the Borrower Agent Fee Cap. Womply’s Fast Lane Technology Platform
and extensive technology services do not constitute “assistance with preparing a PPP loan
application (including referral to the lender);” instead, they made it more efficient for Benworth
FL to process the loan applications. Therefore, the API and Technology Fees that Benworth FL.
agreed to pay for access to the Technology Platform and integrated technology services are not
subject to the Borrower Agent Fee Cap.

162. Benworth FL’s interpretation of the Borrower Agent Fee Cap has already been
rejected by the United States District Court for the Northern District of Texas (the “Texas Court”™)
in Oto Analytics, Inc. v. Capital Plus Financial, LLC, No. 3:21-CV-2636-B, 2022 WL 1488441,
at *8—10 (N.D. Tex. May 11, 2022). In that case, Womply brought claims against another PPP
lender for failure to pay Womply’s fees, and the lender sought to dismiss Womply’s claims,
arguing (among other things) that Womply’s Technology Fees were illegal because they exceeded
the 1% Borrower Agent Fee Cap. The Texas Court rejected that argument, holding that “Referral
Fees and Technology Fees are for distinct services” and that the Borrower Agent Fee Cap “does
not foreclose a Technology Fee like the one” charged by Womply. 7d. at *9.

163. In its affirmative defenses, Benworth FL also argues that Womply is barred from
recovering its outstanding Referral Fees, because Womply “promised Benworth that it would
materially improve its technology platform™ to detect fraudulent applications, but that Womply

“did not intend to honor that promise when it was made.” That affirmative defense is not only
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factually baseless, it also is legally deficient. Among other reasons, the Agreements between
Womply and Benworth FLL make clear that Womply is not responsible for the “accuracy,
lawfulness, or completeness of an applicant’s information” and that Benworth FL is “solely
responsible” for determining whether to submit applicant information to the SBA for approval.
Ex 28 1.2:Ex3§ 1.1)

164. Benworth FL also claimed in the Arbitration that it was holding “any disputed fees
in trust until its dispute with Womply . . . is resolved.” As discussed below, that representation

was false when it was made.

j BF Womply Discovers That Benworth FL
*To Avoid A Judgment In The Arbitration.

165. Through discovery in the Arbitration, Womply has learned that Defendants

(the “Fraudulent Transfer”).

166. Womply first learned of the Fraudulent Transfer during a deposition of Mr. Navarro

on October 26, 2022. However, |
I Vomply thereafter filed

a motion to compel discovery into Benworth PR, and the arbitrator in the Arbitration ordered
Benworth FL to produce Benworth FL’s agreements with Benworth PR and to produce

Mr. Navarro for a second deposition to answer questions regarding Benworth PR _

_. Womply’s counsel took Mr. Navarro’s deposition again on

December 16, 2022. As discussed below, that additional discovery revealed that -
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i) The Navarros Started Planning To Move Assets Out Of Benworth FL As Early
As May 2021.

167. On May 4, 2021, the SBA announced that most PPP funding had been exhausted,
but that approximately $8 billion remained for “community financial institutions.” Benworth FL.
1s not a community financial institution, and therefore it could no longer submit PPP loan applicant
information to the SBA for approval as of May 4, 2021. Accordingly, by May 4, 2021, Benworth
FL had submitted all of the Womply-referred PPP loans that it decided to fund and, assuming those
loans were approved by the SBA, Benworth FL could calculate the fees it would owe Womply.

168. On May 31, 2021, Benworth FL entered into a Loan Servicing Agreement (the
“Original LSA”) with “Benworth Capital Partners PR,” which did not exist and was described in
the Original LSA as a “company in formation under the laws of the Commonwealth of Puerto
Rico.” Mr. Navarro executed the Original LSA on behalf of Benworth FL, and Ms. Navarro
executed it on behalf of the non-existent Puerto Rico company. The Original LSA is attached
hereto as Exhibit 8.

169. The Original LSA provided that the Puerto Rico company would provide Benworth
FL with two categories of services. One category of services was related to servicing Benworth
FL’s traditional mortgage loans. The other category of services was related to Benworth FL.’s PPP
loans. As to the latter category, the Original LSA provided that the Puerto Rico company would

(19

act as Benworth FL’s “agent to assist with its portfolio of [PPP] loans, mainly by assisting with
obtaining Forgiveness for said loans, Servicing, administering Guaranteed Purchase, and to

provide Fraud monitoring for said loans.”
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170.  After Mr. and Ms. Navarro formed Benworth PR one month later on June 28, 2021,
they executed an Amended Loan Servicing Agreement dated September 23, 2021 (the “Amended
LSA,” and together with the Original LSA, the “LSAs”), on behalf of Benworth FL. and Benworth
PR, respectively. The Amended LSA is attached hereto as Exhibit 9.

171. The Amended LSA provides additional detail regarding the administrative services
Benworth PR would provide Benworth FL related to its PPP loans. Specifically, Benworth PR
agreed to: (1) “communicate with borrowers to encourage them to apply for forgiveness;”

2 <«

(11) “monitor all fraudulent loan applications,” “submit SBA OIG investigations,” and “submit
Suspicious Activity Reports to FINCEN of the United States Treasury Department;” (ii1) “facilitate
the response to all subpoenas and request for information from any and all governmental agency;”
(iv) “submit fraudulent or non-performing loans to the United States Small Business
Administration (SBA) for Guaranteed Purchase” (i.e., for the SBA to purchase the loan pursuant
to the SBA’s guarantee); (v) “administer servicing functions;” and (vi) “work with [Benworth
FL’s] customers who have submitted a Forgiveness Application to the SBA and are required by
the SBA to provide additional information needed to the SBA to process the Forgiveness

Application” (collectively, the “LSA PPP Services”). (/d. at 2-3.)

ii) Benworth PR’s Fees _ And Are Not
Reasonable For The Services Benworth PR Provided.

172.  For the LSA PPP Services, Benworth FL agreed to pay Benworth PR $500 per PPP
loan for loan forgiveness services and $50 per PPP loan for services related to fraud monitoring
and guaranteed purchase. Benworth FL also agreed to pay an additional 65 basis points of the
outstanding amount of a PPP loan for “loan Servicing.” The Amended LSA also provides for
additional potential fees. Specifically, if Benworth cancels “servicing,” a “$50.00 fee per [PPP

loan] cancelled shall apply in addition to the minimum servicing fee charge per file.” Benworth
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PR also has the ability to obtain fees “at an hourly rate of $75.00 to $250.00 per hour” for additional

services, including “trial testimony, deposition testimony, travel and waiting time in litigation

. 2
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176. Benworth FL funded a total of approximately 311,000 PPP loans. Therefore, at a

rate of $550 per PPP loan, Benworth FL agreed to pay Benworth PR more than $171 million in

fees pursuant to the LSAs. Had Benworth FL instead

177.  For certain relatively small PPP loans, Benworth FL pays Benworth PR more in
fees to service the loans under the LSA than Benworth FL received to fund the loans in the first
place. For example, for making a $1,000 PPP loan, Benworth FL receives $500 in Lender

Processing Fees from the SBA, but it pays Benworth PR $550 to service that same loan. And this

is before taking into account the fees Benworth FL agreed to pay Womply.!°

178. In addition to the $550 per PPP loan fee, Benworth PR also may be entitled to 65

basis points of the outstanding amount of Benworth FL’s PPP loans.

10 A5 discussed above, Benworth FL’s agreements with Womply also provide that, for some loans,
Benworth FL. will owe Womply more in fees than Benworth receives for funding the loan.
However, Womply agreed that Benworth FL. would never owe Womply more than it received for
funding a loan, and Womply’s damages_claim in the Arbitration is consistent with that approach.
By contrast. Mr. Navarro testified that
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- For the Womply-referred PPP loans, which have a principal amount of approximately
$4 billion, this could be up to an additional $26 million in fees paid to Benworth PR.
179. Benworth FL also could receive additional fees for any servicing cancellation by

Benworth, or if Benworth PR performs other services outside of the scope of the Agreements.

Mr. Navarro testifie |

iii) Benworth FL

180.

|

181.

182. It also establishes

183. It further shows that

n
(8]
1
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184. On information and belief, Benworth FL has transferred additional funds to
Benworth PR for services related to Benworth FL.’s mortgage loans.

iv) Benworth PR Is Benworth FL’s Puerto Rico Office.

185. While the Navarros formed Benworth PR as a separate entity, it functions as little
more than Benworth FL’s San Juan, Puerto Rico office.
186. Both Benworth FL and Benworth PR engage in the same business. Inthe Amended

LSA, both Benworth FL. and Benworth PR are described as a “mortgage lender/servicer” (Ex. 9 at

1. anct |
157 |

188. The website www.benworthcapital.com lists both Benworth FL’s Florida address
and Benworth PR’s Puerto Rico address as points of contact, does not differentiate between
Benworth FL and Benworth PR, and refers to Benworth PR as Benworth FL’s “office in San Juan,
Puerto Rico.”

189. Mr. Navarro’s public profile on the website LinkedIn also states:

Bernie Navarro is Founder and President of Benworth Capital, a
Florida-headquartered private equity licensed mortgage lender.
Benworth offers hard money loans to purchase, refinance and for
second mortgages on properties in Florida. Established in 2008, the
company has grown to become one of the largest private equity
lenders in Florida. The Company also has offices in Puerto Rico.

190. In addition, Benworth FL could have performed all of the LSA PPP Services itself.

In fact, before the Navarros formed Benworth PR in June 2021, _
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191. Ina letter to Congress, Benworth FL explained that it conducted a “Transfer Pricing
Analysis” in 2022 to determine “what functions were performed by what entity.” That analysis
determined that “86 percent of the work to process and service PPP loans was performed” by
Benworth PR, and the remaining 14 percent was performed by Benworth FL.

192. There is no valid reason for Benworth FL to outsource loan servicing to Benworth

PR at exorbitant rates, causing Benworth FL to lose money on certain PPP loans,

J—
O
(U]

194.

195,

196.
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197-

198.

199.
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v)

200. In the Arbitration,

201. Inany event,

202.

203. At his depositions,

n
i
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204. However, Mr. Navarro testified |
I e following

excerpt i1s from Mr. Navarro’s deposition:

IR LR
1|

-57-



Case 1:2a5%-B2B16vHR-CHKGMBlocuDwmnimeld 1 FilekO D02223 Pagegé%8ii@d PagelD
#: 345

vi) This Is Not The First Time Mr. Navarro Has Been Accused Of Diverting Assels
To Avoid A Judgment.

205. In TotalBank Florida Bank Corp. v. Bernardo Enrique Navarro, Case No. 2012-
012858 (Fla. Cir. Ct. Miami-Dade Cnty.), filed April 2, 2012, a default judgment was entered
against Mr. Navarro. A transcript from a January 29, 2014 hearing in Total/Bank is attached hereto
as Exhibit 10.

206. In that case, the judgment creditor sought to garnish Mr. Navarro’s wages under
suspicion that, while Mr. Navarro did not have personal assets sufficient to satisfy the judgment
against him, Benworth FL did.

207. Benworth FL responded to the creditor by claiming it was not indebted to
Mr. Navarro in any salary or wages and that it did not possess or control any of his property.

208. Under oath, Mr. Navarro revealed that Ms. Navarro owned 91% of Benworth FL,

while her responsibilities at the company included washing the floors and typing. (See Ex. 10 at

209. Thereafter, the creditor sought to depose Ms. Navarro, and Mr. Navarro moved for
a protective order barring the deposition. In a hearing on the motion, the court allowed the

deposition of Ms. Navarro to go forward, recognizing the creditor’s concern that Mr. Navarro’s
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assets, including his interest in Benworth FL, were “being diverted to [his] wife.” (Id. at 17:20—
18:4 (emphasis added), 17:20-19:22.)

M. The Arbitrator Grants Womply’s Emergency Request To Disclose
Confidential Information Obtained Through Discovery To A Court.

210. After discovering the Fraudulent Transfer, Womply filed a motion in the
Arbitration asking for permission to disclose documents and information it obtained through
discovery in the Arbitration, which were covered by a protective order, to a court of competent
jurisdiction so that Womply could pursue equitable and/or injunctive relief related to the
Fraudulent Transfer (the “Emergency Request”).

211. OnJanuary 17,2023, the Arbitrator issued an order granting Womply’s Emergency
Request.

212.  In the order, the Arbitrator stated:

In its Answer to Demand for Arbitration filed on October 1, 2021,
Benworth alleges, in Paragraph 17, that it “has held the disputed fees

mn trust until its dispute with Womply. including the matter of
fraudulent loans. is resolved.”

213. The Arbitrator also concluded that “an extensive record has been developed

concecsi [ - . 3
the very least, that record raises a triable issue regarding whether _
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214. The Arbitrator then noted that under the arbitration agreement between Benworth

FL and Womply, Womply is permitted “to seek equitable or injunctive relief in a court of

_ The Arbitrator then ordered that:

The Parties shall be permitted to disclose Protected Material (as
defined in the Stipulated Protective Order approved and adopted on
January 19, 2022) to a court of law of competent jurisdiction to the
extent necessary to assert or defend against claims and causes of
action for equitable or injunctive relief arising from

. The parties shall, consistent with
applicable law, take all reasonable and lawful steps to file the
Protected Material under seal.

COUNT I - ACTUAL FRAUDULENT TRANSFER
(Against Benworth PR and Benworth FL)

215.  Womply hereby incorporates paragraphs 1 through 214 as if fully stated herein.
216. Benworth FL. owes Womply a debt of more than $153 million in fees due under the
Agreements, plus more than $44 million in interest that continues to accrue.

217. Womply’s fees became due in and between May 2021 and August 2021.

[}
—
&0

219.

In addition, Benworth PR is
effectively the Puerto Rico office of Benworth FL.

220.
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21 [

222. Defendants concealed the Fraudulent Transfer from Womply.
223. Benworth FL. made misrepresentations to Womply in order to prevent Womply

from discovering the Fraudulent Transfer. Benworth FL represented in the Arbitration that

Womply's fees were being held “in tus.” | N RN |

224. Mr. Navarro and Ms. Navarro formed Benworth PR on June 28, 2021, three days
before disclosing to Womply that Benworth FL had not paid all of Womply’s fees when due.

25 [, v'/o:oly
commenced the Arbitration on August 25, 2021, against Benworth FL seeking payment of the fees

due under the Agreements.

e I
B

27

s [
I

2. I
I

COUNT II - CONSTRUCTIVE FRAUDULENT TRANSFER
(Against Benworth PR and Benworth FL)

230. Womply hereby incorporates paragraphs 1 through 229 as if fully stated herein.
231. Benworth FL. owes Womply a debt of more than $153 million in fees due under the

Agreements, plus more than $44 million in interest that continues to accrue.
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232.  Womply’s fees became due in and between May 2021 and August 2021.

o [Se] o o [§e]
(98] 98] (F'8) (F'8) [F'%]
~ =N & - 2

238. Benworth FL. made misrepresentations to Womply in order to prevent Womply

from discovering the Fraudulent Transfer. Benworth FL represented in the Arbitration that

Womply’s fees were being held “in trust,” but that was not true.

239. Mr. Navarro and Ms. Navarro formed Benworth PR on June 28, 2021, three days

before disclosing to Womply that Benworth FL had not paid all of Womply’s fees when due.

240. omply
commenced the Arbitration on August 25, 2021 against Benworth FL seeking payment of the fees

due under the Agreements.
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COUNT III - DECLARATORY JUDGMENT - ALTER EGO OR SUCCESSOR
(Against Benworth PR and Benworth FL)

241. Womply hereby incorporates paragraphs 1 through 240 as if fully stated herein.

242. Benworth FL. owes Womply a debt of more than $153 million in fees due under the
Agreements, plus more than $44 million in interest that continues to accrue.

243. An actual controversy exists regarding whether Benworth PR is liable for Benworth
FL’s debt to Womply.

244. The existence of Benworth PR as a separate legal entity from Benworth FL is a
sham.

245. Benworth PR should be held liable for Benworth FL’s debt to Womply, because
Benworth PR is the alter ego of Benworth FL and/or because Benworth PR is the successor to
Benworth FL.

246. The facts supporting holding Benworth PR liable for Benworth FL’s debt to
Womply under alter ego and/or successor liability include but are not limited to:

a. Benworth PR was not formed for a reasonable business purpose;

b. The Navarros formed Benworth PR on June 28, 2021, after Benworth FL
incurred a debt to Womply;

C. The Navarros formed Benworth PR for the fraudulent purpose of diverting
assets from Benworth FL and leaving Benworth FL undercapitalized and

unable to satisfy its debts to Womply;

d. Benworth FL. |
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e. Under the LSA Agreements, Benworth FL transferred all of the benefits and
liabilities associated with Benworth FL’s PPP loan portfolio to Benworth
PR, except Benworth FL’s liability to Womply:

i Benworth FL misrepresented to Womply and the arbitrator in the
Arbitration that it was holding Womply’s fees “in trust” pending the
resolution of the Arbitration;

g Benworth PR |

h. Benworth PR services Benworth FL.’s mortgage and PPP loans and provides
other services _

i Both Benworth PR and Benworth FL are _
I

i The website www.benworthcapital.com lists both Benworth FL’s Florida
address and Benworth PR’s Puerto Rico address as points of contact, does
not differentiate between Benworth FLL and Benworth PR, and refers to
Benworth PR as Benworth FL’s “office in San Juan, Puerto Rico;”

k. Mr. Navarro’s public LinkedIn profile states that “Benworth Capital” is “a
Florida-headquartered private equity licensed mortgage lender,” and that it

“also has offices in Puerto Rico:”

L e Navarro [
m. On iformation and belief, Mr. Navarro _

_ without regard to their independent existence; and
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o.M Navarco |
Ol
247. Declaring that Benworth PR is the alter ego of or successor to Benworth FL is
necessary to prevent Womply from being deprived of more than $153 million in fees and $44
million in interest now due and owing under the Agreements.
248. Womply respectfully requests that the Court declare that: (i) Benworth PR is the
alter ego of and/or the successor to Benworth FL, and (i1) Benworth PR is liable for Benworth
FL’s debt to Womply.

COUNT IV - DECLARATORY JUDGMENT - VEIL PIERCING
(Against Bernardo Navarro, Claudia Navarro, and Benworth PR)

249. Womply hereby incorporates paragraphs 1 through 248 as if fully stated herein.

250. Benworth FL. owes Womply a debt of more than $153 million in fees due under the
Agreements, plus more than $44 million in interest that continues to accrue.

251. An actual controversy exists regarding whether Mr. and Ms. Navarro are personally
liable for Benworth PR’s debt to Womply and/or for unwinding the Fraudulent Transfer.

252. To the extent Benworth PR is liable for Benworth FL’s debt to Womply, or
Benworth PR must unwind the Fraudulent Transfer, and Benworth PR does not have sufficient
assets to satisfy the debt or unwind the Fraudulent Transfer, as the case may be, Mr. and Ms.
Navarro should be held personally liable for satisfying Benworth PR’s obligations in that regard.

253. The facts supporting holding the Navarros personally liable for Benworth PR’s
obligations include but are not limited to:

a. Mr. Navarro has extensive or pervasive control over Benworth PR because:
o) I ) I
I ) I )
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|
. -
s |
_; and (vii) he is one of two people listed as an
authorized person for Benworth PR on the Puerto Rico Registry of
Corporations and Entities;

b. Ms. Navarro has extensive or pervasive control over Benworth PR because
she: (i) [ )
. )
N - I -
_; and (v1) 1s one of two people listed as an authorized person

for Benworth PR on the Puerto Rico Registry of Corporations and Entities;

G. The Navarros have abused Benworth PR’s corporate form to perpetrate a
fraud against Womply;

d. Benworth PR was not formed for a reasonable business purpose;

e. The Navarros formed Benworth PR on June 28, 2021, after Benworth FL
incurred a debt to Womply;

L The Navarros formed Benworth PR for the fraudulent purpose of -

e Benworth FL |
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e
I

h. Under the LSA Agreements, Benworth FL transferred all of the benefits and
liabilities associated with Benworth FL’s PPP loan portfolio to Benworth
PR, except Benworth FL’s liability to Womply;

i Benworth PR |

]- Benworth PR services Benworth FL.’s mortgage and PPP loans and provides
other services _

k. Both Benworth PR and Benworth FL. _
I

Il The website www.benworthcapital.com lists both Benworth FL’s Florida
address and Benworth PR’s Puerto Rico address as points of contact, does
not differentiate between Benworth FL. and Benworth PR, and refers to
Benworth PR as Benworth FL’s “office in San Juan, Puerto Rico;”

m. Mr. Navarro’s public LinkedIn profile states that “Benworth Capital” is “a
Florida-headquartered private equity licensed mortgage lender,” and that it

“also has offices in Puerto Rico:”

n. Mr. Navarro [
0. On information and belief, Mr. Navarro _

_ without regard to their independent existence; and

. M. Navarro |
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254. To the extent Benworth PR is undercapitalized and/or does not have sufficient
funds to fully rescind the Fraudulent Transfer, Benworth PR’s corporate fiction should be
discarded, the Navarros should be held personally liable for Benworth PR’s liabilities by piercing
the corporate veil, and the Navarros should be subject to all equitable remedies ordered against
Benworth PR.

255.  Womply respectfully requests that the Court declare that, to the extent Benworth
PR is liable for Benworth FL’s debt to Womply, or Benworth PR must unwind the Fraudulent
Transfer, and Benworth PR does not have sufficient assets to satisfy the debt or unwind the
Fraudulent Transfer, as the case may be, Mr. and Ms. Navarro are personally liable for satisfying
Benworth PR’s obligations in that regard.

PRAYER FOR RELIEF

256. WHEREFORE, Womply respectfully requests that the Court enter judgment in
Womply’s favor and grant the following relief:

a. Rescission of the Fraudulent Transfer;

b. Attachment of Defendants’ assets;

c. A declaration that (1) Benworth PR 1is the alter ego of and/or the successor
to Benworth FL, and (i1) Benworth PR is liable for Benworth FL’s debt to
Womply:;

d. A declaration that, to the extent Benworth PR is liable for Benworth FL’s
debt to Womply, or Benworth PR must unwind the Fraudulent Transfer, and
Benworth PR does not have sufficient assets to satisfy the debt or unwind
the Fraudulent Transfer, as the case may be, Mr. and Ms. Navarro are

personally liable for satisfying Benworth PR’s obligations in that regard;
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e. Anaward of Womply’s costs of collecting the delinquent Referral Fees, API
Fees, and Technology Fees, including Womply’s attorneys’ fees and costs
in connection with this action; and

f. Any other relief the Court deems just and proper.

Dated this 24th day of January, 2023.

Respectfully submitted,
Of Counsel: By: s/Alejandro J. Cepeda Diaz
Willkie Farr & Gallagher LLP Attorneys for Plaintiff Oto Analytics, Inc.

d/b/a Womply
Alexander L. Cheney (pro hac vice pending)

One Front Street Alejandro J. Cepeda Diaz

San Francisco, CA 94111 USDC-PR 222110

(415) 858-7400 McConnell Valdés LLC

acheney@willkie.com 270 Muiioz Rivera Ave.
Hato Rey PR 00918

Stuart R. Lombardi (pro hac vice pending) Tel: (787) 250-5637

787 7th Avenue Email: aje@mcvpr.com

New York, NY 10019
(212) 728-8000
slombardi@willkie.com

Joshua S. Levy (pro hac vice pending)
1875 K Street, N.W.

Washington, D.C. 20006

(202) 303-1000

jlevy@willkie.com
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HOlland & Knight Tel 305 374 8500 Holland & Knight LLP

Fax 3057897799 701 Brickell Avenue, Suite 3300
Miami, FL 33131
www._hklaw.com

Wifredo A. “Willy” Ferrer
305-789-7780
Wifredo.Ferrer@hklaw.com

August 5, 2022
VIA EMAIL

The Hon. James E. Clyburn

(c/o Derek Collins (Derek.Collins@mail house.gov)
Chairman

Select Subcommittee on the Coronavirus Crisis
House of Representatives

Congress of the United States

2157 Rayburn House Office Building

Washington, D.C. 20515-6143

Dear Mr. Chairman:

As you know, Holland & Knight LLP represents Benworth Capital Partners, LLC
(“Benworth”) in connection with your April 26, 2022 request for information (the “April RFI”)
and your July 1, 2022 request for information (the “July RFI”). As stated therein, the April RFI
and the July RFI relate to a Select Subcommittee investigation into potential waste, fraud, and
abuse in Paycheck Protection Program (“PPP”) loans facilitated by financial technology
(“FinTech”) companies.

A. Information Requests

Below we respond to the questions raised in the July RFI. For ease of reference, we state your
questions followed by our responses.

1. Please explain the Benworth Capital (Benworth) process for identifying ineligible
applicants and preventing fraud related to PPP loan applications received from Womply,
including detailed descriptions of any programs enacted to provide oversight of the
services provided by Womply and the names and titles of the staff tasked with overseeing
those programs.

Benworth’s Response:

We start by providing important context and background information related to
Benworth, its history and its relationship with Oto Analytics, Inc. (“Womply”). This will
assist in painting a more complete and accurate picture of Benworth’s connection to your
investigation.
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Established in 2008, Benworth is a minority owned licensed mortgage
lender/servicer in the state of Florida. Benworth was approved as a PPP lender on April
21, 2020 for the second round of PPP lending authorized by Congress. While Benworth
had been on the lending business for years, PPP was Benworth’s first experience with
SBA lending and regulations.

Benworth and Womply began their business relationship in or around February
2021, a few months before PPP ended in May 2021. Womply had developed Fast Lane,
an online platform for the completion and filing of PPP applications. Fast Lane was
designed for PPP applications from “non-employer businesses” (e.g., house contractors,
truckers, real estate agents, cleaners, etc.). Benworth is a mission-based lender that
serves these exact types of borrowers, borrowers who have less access to traditional bank
lending. And after months of isolating and practicing social distancing due to COVID-
19, these borrowers desperately needed PPP relief funds by early 2021 to stay afloat.
Benworth saw Fast Lane as a valuable tool to help its customer base and allow the faster
processing of PPP loans while ferreting out unqualified borrowers and fraudsters.

Through Fast Lane, applicants submitted to Womply information and documents
required under PPP and other applicable laws and regulations. A key service Womply
offered was verifying—on the basis of such information and documents—the applicant’s
eligibility for a PPP loan. Fast Lane also had technological controls during the
application process to, among other things, validate the applicant’s: (1) identity, (i1)
authenticity and type of documents submitted, (iii) calculations for the PPP loan amount,
and (iv) bank account information. These controls were aimed at preventing fraud related
to identity theft, using fake documents, or the same person obtaining multiple PPP loans.
Womply’s controls were supported by the services of reputable technology firms like
LexisNexis, DocuSign, Plaid and Persona. A primary reason why Benworth contracted
with Womply was Fast Lane and its ability to identify ineligible applicants and stop
fraud.

Benworth was not prohibited from relying on Womply for eligibility verification
and fraud prevention. But as the lender of record, Benworth did oversee Womply’s
services. It was not feasible under the time-sensitive circumstances to have written
policies and procedures specific to PPP applications referred by Womply.! Benworth,
after all, started working with Womply when PPP was an ongoing program that was soon
ending. Benworth was reviewing tens of thousands of PPP applications per week, and
SBA officials were encouraging lenders to process PPP applications faster. The SBA’s
own management later admitted that the “focus had to be on providing financial
assistance as quickly as possible to respond to the crisis rather than carefully reviewing
PPP loans.”> In this fast-paced, time-sensitive environment, it was not possible to
embark on the time-consuming process necessary to create written policies and
procedures.

! Benworth did have an “Anti-Money Laundering Program — Suspicious Activity Reporting Policy — Know Your
Client/Customer (KYC) Policy” manual from before the PPP for its non-PPP business. Although not specific to the
PPP applications referred by Womply, Benworth personnel relied on this manual for general guidance on fraud and
how to detect it.

2 U.S. SMALL Bus. ADMIN.’S OFFICE OF INSPECTOR GEN., SBA’S HANDLING OF POTENTIALLY FRAUDULENT
PAYCHECK PROTECTION PROGRAM LOANS (Report 22-13) app. C (2022) [hereinafter the “SBA-OIG Report™].
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In addition, the PPP rules regarding what constituted fraud and the amount of due
diligence expected from lenders were not clear. On the one hand, PPP regulations
required lenders to follow applicable Bank Secrecy Act (“BSA”) requirements to detect
illegal activity like fraud.> On the other hand and because “[s]peed became the highest
priority,”* PPP regulations told lenders they could rely on self-certifications and
attestations made by the applicants regarding their eligibility and the accuracy of their
documents.® And if they relied in “good faith,” lenders were given a safe harbor against
an “enforcement action” and “any penalties relating to loan origination or forgiveness” of
PPP loans.® This meant that lenders like Benworth were largely permitted to take the
applicant’s word as true as to his or her PPP application. This is different from the type
of due diligence required under the BSA, which involves some independent verification
of an applicant’s information and documents.” As the SBA’s Inspector General wrote in
an official report, the “SBA did not provide lenders specific and sufficient guidance to
effectively identify, track, address, and resolve potentially fraudulent PPP loans.”® As a
result, lenders “were faced with uncertainty on how to resolve issues they were
uncovering.”® This made the adoption of written policies and procedures even more
challenging.

While it did not have a written program, Benworth did exercise a more than
reasonable degree of control and review over Womply’s services. Benworth never
worked with Womply before. Thus, for the first five weeks of the relationship, Benworth
conducted manual reviews of every application package (including PPP forms and
supporting documents) referred by Womply through Fast Lane. There was a short set of
written instructions in an internal PPP guidance document accessible to Benworth’s
employees, which specifically instructed them to review the applicants’ tax documents
for possible fraud. The manual reviews were done by Benworth employees who received
training on PPP requirements and BSA compliance.

During the approximately four months when they worked together, Benworth
communicated regularly with Womply to discuss possible flaws in Womply’s controls
and other related matters. Many issues flagged by Benworth contributed to actual
improvements in Womply’s platform (e.g., after Benworth reported application packages
containing the supporting documents of other applicants, Womply changed its provider of
KYC data collection services). In most exchanges, Womply accommodated Benworth

3 86 Fed. Reg. 3692, 3708 (Jan. 14, 2021) [hereinafter “First Draw PPP IFR”]; 86 Fed. Reg. 3712, 3721 (Jan. 14,
2021) [hereinafter “Second Draw PPP IFR™].

4 SBA-OIG Report, supra note 2 at 2.
3 First Draw PPP IFR, supra note 3, at 3708; Second Draw PPP IFR, supra note 3, at 3721.
$Id.

7 To add even more confusion, there was the fact that the U.S. Department of the Treasury was involved in the
drafting and promulgation of these PPP rules. One of Treasury’s bureaus is the Financial Crimes Enforcement
Network (“FinCEN"), which has played a pivotal role in the design of the current BSA regulations and is probably
one of their most important interpreters.

8 SBA-OIG Report, supra note 2 at 8.
°Id. at 10.



Case 12&se/30P3LXHEROBKHGMND ocDoentriehb1-1FileEilet/01/28/23Padtageé sfdfellPagelD
#: 361

and provided assurances it would fix the issues Benworth spotted. As Womply’s controls
improved, Benworth went from manually reviewing every application package to
reviewing a sample size (first one out of five packages, then one out of ten, and so on).
In total, Benworth personnel conducted manual reviews of over 100,000 application
packages received from Womply, one third of the total loans Womply sent to
Benworth. °

In the final weeks of PPP, Benworth discovered that Womply was not providing
Benworth with the applicants’ supporting documents in many of the packages being
submitted. Around this time, Benworth also started receiving complaints—and even
some subpoenas—rtelating to loans referred by Womply (which Benworth investigated,
leading Benworth to report to the SBA and to the Financial Crimes Enforcement Network
approximately 4,000 potentially suspicious PPP loans.). The relationship with Womply
changed at that moment. There were many discussions and disagreements about
Womply’s performance. Benworth mentioned discontinuing its work with Womply.
Simultaneously, a dispute relating to PPP fees arose between Benworth and Womply.
And around July 2021, Womply terminated its agreements with Benworth and stopped
providing services (Womply thus terminated Benworth’s access to Fast Lane, where PPP
forms and supporting documents were located).

Within a short period of time, Womply became Benworth’s top source for PPP
referrals. Consequently, from the very beginning, a lot of people at Benworth were
involved in the Benworth and Womply relationship. These included the top three officers
involved in PPP operations (Bernardo Navarro — President; Toya de la Cruz — PPP
Operations Manager; and Mildred J. Avila — Comptroller), other Benworth employees,
and more than 30 temporary Benworth employees hired to work on PPP applications.

In conclusion, Womply handled eligibility verification and fraud prevention in
connection with hundreds of thousands of PPP applications referred to Benworth by
Womply. Due to time constraints and unclear PPP rules, Benworth could not adopt a
written program specific to Womply’s PPP applications. But in practice, Benworth spent
significant time, energy, and resources monitoring Womply’s performance. This
included manual review by Benworth personnel of a large number of application
packages and repeated discussions with Womply’s top officers. In the frightening,
urgent, and uncertain COVID-19 environment, Benworth’s actions were reasonable,
appropriate, and complied with applicable laws and regulations.

2. In what way and to what extent did Benworth rely on the automatic checks, Know Your
Customer (KYC) management, bank and tax document analysis, and anti-fraud measures
undertaken by Womply when determining whether Benworth would submit a PPP loan
application to the Small Business Administration (SBA) for approval and funding?

Benworth’s Response:

19 For further details, see infia our responses to questions 3 and 3.a.
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As stated in our response to information request 1 above, a primary reason
Benworth worked with Womply was because Womply’s services included identifying
ineligible applicants and preventing fraud. To timely provide these services in
connection with hundreds of thousands of PPP applications, Womply relied on automated
checks and other technological tools supported by reputable technology firms (e.g.,
LexisNexis, DocuSign, Plaid, Persona, etc.). Womply’s Fast Lane platform included a
number of controls during the application process, designed to, among other things,
validate the applicant’s identity, the authenticity and type of documents submitted, the
applicant’s calculations for the PPP loan amount, and the applicant’s bank account
information.

We also explained above how Benworth personnel conducted manual reviews of
over 100,000 (about one-third of the total) application packages received from Womply.
These reviews were done by employees trained in PPP requirements and BSA
compliance (including fraud prevention). Obviously, Benworth did not duplicate
Womply’s technological controls—a primary purpose of working with Womply was to
access and rely on its technological tools. But in the manual reviews, Benworth
personnel were instructed to—and did—review the whole application package to
determine if Womply’s technological controls were working well. For instance,
Benworth personnel reviewed completion reports for identity-verification checks to
compare the pictures in the applicants’ selfies and their government-issued IDs.
Similarly, following specific instructions, Benworth personnel conducted independent
review of the applicants’ tax records to confirm that they appeared legitimate, were the
type permitted under PPP regulations, and supported the applicants’ loan amount
calculations.

Benworth’s manual reviews uncovered many incomplete or suspicious PPP
applications that it then rejected. And Benworth likewise confirmed no red flags in many
PPP applications received from Womply. As discussed above, Benworth was in constant
communication with Womply to discuss questions or flaws connected to Womply’s
controls and to provide other important feedback. Benworth grew concerned when
complaints rose in the final weeks of PPP. While the number of complaints received and
investigated by Benworth was under 2% of the total PPP loans referred by Womply,
Benworth took these complaints seriously and sought to remedy all problems.!! To date,
Benworth has flagged and reported to government authorities roughly 4,000 potentially
suspicious PPP loans.

Benworth was not prohibited from utilizing Womply to check eligibility
verification and spot fraud. Benworth also exercised reasonable, diligent oversight of
Womply’s services. As SBA officials have acknowledged, speed was the priority and
fraud prevention rules were unclear.'> In other words, Benworth acted prudently and
responsibly in very uncertain times in the midst of an economic calamity for millions of
Americans.

11 This percentage is similar to the total percentage of loans identified by the SBA’s OIG as being potentially
fraudulent loans identified. SBA-OIG Report, supra note 2 at app. C (“Although the volume of [complaints] may
have been unprecedented, the volume of PPP loans made by the SBA was also unprecedented”).

12 See supra notes 2, 8-9.
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3. How many PPP loan applications did Benworth receive from Womply for onward
submission to the SBA?

Benworth’s Response:

Among other items, Womply’s Fast Lane platform stored PPP applications
rejected by Benworth in which the SBA never assigned a loan number. As advised in
response to information request 1, Womply terminated Benworth’s access to Fast Lane
around July 2021. Benworth did not have copies of the PPP applications without SBA
numbers when this occurred. But to the best of its recollection, Benworth estimates that
the total number of such applications ranged from 85,000 to 100,000. The PPP
applications without SBA numbers are part of the total number of applications received
from Womply, and thus our response is based on our best estimate (not an exact count).

Taking into account this estimate plus PPP applications that were submitted to the
SBA and other rejected applications which had assigned SBA numbers, Benworth
estimates that it received a total of 423,782 to 438,782 PPP applications from Womply.

a. How many of these loan applications received a manual review by employees of
Benworth to verify eligibility or to identify fraud?

Benworth’s Response:

The exact number of PPP applications that received a manual review to verify
eligibility or to identify fraud is hard to estimate.

First, Benworth did not track PPP applications that were reviewed before funding
and then approved. These applications were part of the larger group of approved
applications that Benworth tracked, but which also included PPP applications approved
without review.

Second, while there are records of PPP applications that were reviewed before
funding but then rejected, such records (as maintained in the ordinary course of business)
are not organized to identify which were rejected for ineligibility, possible fraud, or for
being incomplete. These records include the 85,000 to 100,000 PPP applications without
SBA numbers stored only in Fast Lane, plus approximately 33,000 other PPP
applications that do have SBA numbers.

Third, Benworth reviewed 4,351 PPP applications after they were approved and
funded.

b. How many of these loan applications were rejected, denied, or not submitted to
the SBA at the direction of Benworth employees and due to suspicion of fraud or

ineligibility? Please exclude incomplete applications from this total.

Benworth’s Response:
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As explained above, records of PPP applications Benworth reviewed before
funding but then rejected are not organized to identify which were rejected for
meligibility, possible fraud, or for being incomplete. This concerns both the records in
Benworth’s possession for approximately 33,000 PPP applications with SBA numbers, as
well as the records of 85,000 to 100,000 PPP applications without SBA numbers stored
only in Fast Lane.

4. For the below questions, unless otherwise instructed, please provide answers
corresponding to the 2021 fiscal year. If necessary to fully answer the below questions,

please include information related to parent, holding, and other related entities.

a. What was the processing fee income generated from Benworth’s participation in
the PPP?

Benworth’s Response:

In the 2021 fiscal year, Benworth’s income corresponding to PPP-loan fees was
$361,773,377.50.

b. What was Benworth’s total revenue from operations? How did this compare to
the 2020 fiscal year?

Benworth’s Response:
In the 2021 fiscal year, Benworth’s total revenue from operations was
$402.,889.450.99. In the 2020 fiscal year, Benworth’s total revenue from operations was
$4,024,186.

c. What amount of Benworth’s total revenue from operations was a result of
Benworth’s participation in the PPP?

Benworth’s Response:

In the 2021 fiscal year, $399,791,746.96 out of a total revenue from operations of
$402,889,450.99 resulted from Benworth’s participation in the PPP.

d. What was Benworth’s net operating income before taxes? How did this compare
to the 2020 fiscal year?

Benworth’s Response:

e. What were Benworth’s total operating expenses, including general administrative
expenses and salaries/wages? How did this compare to the 2020 fiscal year?
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Benworth’s Response:

f. What were Benworth’s operating expenses as a percentage of total revenues?
How did this compare to the 2020 fiscal year?

Benworth’s Response:

g. What was the dollar value of employee and management bonus expense incurred
by Benworth? How did this compare to the 2020 fiscal year?

Benworth’s Response:

In the 2021 fiscal year, Benworth incurred $5,255,844.52 in employee and
management bonuses. In the 2020 fiscal year, Benworth incurred $133,218.75 in
employee and management bonuses.

5. If necessary to fully answer the below questions, please include information related to
relevant parent, holding, and other related entities.

a. How many total employees did Benworth have in 2020 and in 2021?
Benworth’s Response:
In 2020, Benworth had 31 employees. In 2021, Benworth had 52 employees.

b. How many Benworth employees were dedicated full time and exclusively to
AML, BSA, eligibility verification, or fraud compliance, including those
employed full time to prevent, detect, or investigate potential fraud, broken up
month by month, from January 2019 to October 2021?

Benworth’s Response:

As kept in the ordinary course of business, Benworth’s records are not organized
to identify the information requested. From these records however, we infer that, per
month, Benworth had approximately 6 employees exclusively dedicated to compliance in
2019, 18 in 2020, and 24 1n 2021.
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c. What were the total budgets for, and amounts allocated to, AML, BSA, eligibility
verification, and fraud compliance at Benworth in 2019, 2020, and 2021,
excluding amounts budgeted or allocated to third party contractors? Please
include a breakdown of these expenses.

Benworth’s Response:

As kept 1n the ordinary course of business, Benworth’s records are not organized
allowing identification of the information requested. If third parties’ services are
excluded, Benworth’s main compliance resource and expense were its employees.
Benworth allocated $473,695.25 to payroll expenses in 2019, $740,553.98 in 2020, and $
1,254,169.15 in 2021. Many Benworth employees performed eligibility verification or
compliance work during PPP but not on a full-time basis. Salaries and related payments
to these employees would certainly be expenses allocated to compliance, but just
partially. And there is no information we have identified to determine what portion
corresponded to eligibility verification or compliance work (as opposed to other, non-
compliance work).

6. What was the total dollar amount of the disbursements, payouts, or other payments that
were made to Benworth and its parent/holding company shareholders, executives, or
owners in 2020, 2021, and 2022?

Benworth’s Response:

Benworth President Bernardo Navarro is the sole shareholder of the company. As
such, all profits ultimately flow to him. Please note, however, that because of the dispute
with Womply concerning PPP fees, a major portion of Benworth’s PPP income is under
discussion and may ultimately change depending on the outcome of such dispute.

B. Documents

Pursuant to the April RFL, we issued a document production to you on May 10, 2022.
That production contained documents Bates stamped BWSSCCResp0000001 to
BWSSCCResp0000033. And now pursuant to the July RFI, we hereby produce documents
Bates stamped BWSSCCResp0000033 to BWSSCCResp0000052. This production includes all
records in Benworth’s possession, custody, or control we have been able to identify concerning
document request 3 in the July RFI. Please note that we have not waived any applicable
privileges. As such, any production or disclosure of privileged materials is inadvertent. And on
behalf of Benworth, we hereby certify that (i) a diligent search has been completed of all
documents in Benworth’s possession, custody, or control that reasonably could contain
responsive material; and (i1) all responsive documents located during the search have been
produced to the Select Subcommittee.

As to document request 1 in the July RFI, Benworth is not in possession, custody, or
control of responsive records.
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Regarding document request 2 in the July RFI, when we spoke with your staff on July
22nd, we agreed that for the time being, we will provide the following information in lieu of
responsive records:

a. As stated in response to information requests 3 and 3.a above, we estimate that
Womply referred a total of 423,782 to 438,782 PPP applications to Benworth, and
we estimate that Benworth personnel conducted manual reviews of at least
122,351 of these applications to, among other things, verify eligibility or to
identify fraud. Further, we estimate that at least 118,000 of the PPP applications
in question were reviewed before the loan was funded, and 4,351 of them after the
loan was funded.

b. As advised in our responses to information requests 1 and 2 above, all PPP
applications referred by Womply were subject to manual review before funding
during the first five weeks of the relationship. When Benworth began reviewing
only a sample size, the PPP applications subject to manual review were randomly
selected. Lastly, the PPP applications that were reviewed post-funding were
selected after Benworth received either a complaint or subpoena in relation to
them.

c. We also explained in our responses to information requests 1 and 2 how these
PPP applications were reviewed. Benworth personnel was instructed to review
the whole application package (including PPP forms and supporting documents)
received from Womply to ensure completion, eligibility, and that the applicant
passed Womply’s fraud-prevention controls, among others.

If you have any questions or issues related to this matter, please contact us.

Sincerely yours,

74,&%“(4 e~

Wifredo A. Ferrer

ec: Brandon White (Brandon. White@mail.house.gov)
Jennifer Gaspar (Jennifer.Gaspar@mail house.gov)
Molly Claflin (Molly.Claflin@mail.house.gov)
Laura O’Neil (Laura.O'Neill@mail.house.gov)
Matthew Ellison (Matthew.Ellison@mail house.gov)
Michael E. Hantman (michael hantman@hklaw.com)
Marcelo Ovejero (marcelo.ovejero@hklaw.com)
Denise Perlich (denise.perlich@hklaw.com)
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Amended and Restated PPP Loan Referral Agreement

This Amended and Restated PPP Loan Referral Agreement (the “Agreement”) is made and entered into on April
14th, 2021 (the “Amendment Effective Date”) by and between Oto Analytics, Inc. d/b/a Womply (“Womply”) and
Benworth Capital Partners, LLC (the “Lender”). In consideration of the mutual promises and covenants contained
herein, and for other good and valuable consideration, Womply and Lender hereby agree as follows:

WHEREAS, Lender desires to engage in the origination, marketing, underwriting, and funding of loans, as well as
the servicing, management and liquidation of the subsequently resulting loan portfolios, funded and created under
the U.S. Small Business Administration (“SBA”) Paycheck Protection Program (the “PPP”);

WHEREAS, Lender has the ability to independently evaluate, process, close, service, liquidate, and litigate
commercial loans;

WHEREAS, Lender and Womply desire to establish an independent contractor relationship whereby Womply
provides referrals to Lender in connection with potential loan applicants seeking loans under the PPP;

WHEREAS, Lender and Womply specifically acknowledge that Lender retains ultimate responsibility for all loan
decisions, including approvals, underwriting, closings, disbursements, due diligence, and loan servicing actions
(including those relating to loan deferments, loan forgiveness, and loan guarantees), as required by the SBA, and
Womply will exercise all best efforts to comply with all regulatory requirements of the PPP; and

WHEREAS, Lender and Womply entered into that certain PPP Loan Referral Agreement dated February 25th, 2021
(the "Original Agreement”) but have since agreed to amend the economics thereof to provide an early-payment
discount to Lender.

NOW THEREFORE, in consideration of the mutual covenants, promises, and undertakings contained herein, and
for such other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the
parties hereto do hereby agree as follows:

1. Referrals.

1.1.  Womply may, from time to time, refer to Lender such PPP loan applicants as Womply shall, in its sole and
absolute discretion, deem appropriate (each such applicant a “Referral”). Womply acknowledges that sometimes
the same borrower is submitted to Lender by multiple referring parties. Womply will be the party paid if they were
the first to submit a complete package to Lender for the requested loan.

1.2. WOMPLY MAKES NO REPRESENTATIONS OR WARRANTIES ABOUT, AND HEREBY DISCLAIMS ALL
RESPONSIBILITY FOR, THE ACCURACY, LAWFULNESS, OR COMPLETENESS OF ANY INFORMATION
ACCOMPANYING A REFERRAL. FOR THE AVOIDANCE OF DOUBT, WOMPLY DOES NOT ENDORSE ANY
REFERRAL. LENDER ASSUMES SOLE RESPONSIBILITY REGARDING WHETHER OR NOT ANY REFERRAL
IS OR SHOULD BE SENT TO THE SBA FOR REVIEW.

1.3.  Womply is not a lender or lender service provider as defined by the SBA.

2. Compensation.

2.1. The Referral Fees described in this Section 2 will be paid out of the fees actually received by Lender in respect
of Referred Loans (defined below) in Lender's capacity as a “Lender” for such Referred Loans under SBA
Regulations (as may be amended, the “Lender Fees”). As of the Amendment Effective Date, the current maximum
Lender Fees under the SBA Regulations are:

e For loans of not more than $50,000, an amount equal to the lesser of 50% of the loan amount or
$2,500;

e 5% of the loan amount for loans more than $50,000 but not more than $350,000; and
e 3% of the loan amount for loans more than $350,000 and less than or equal to $2,000,000.

2.2. In consideration of Womply providing Lender with Referrals, Lender shall pay to Womply the referral fee set
forth in the table below, which is expressed as a percentage of the outstanding balance of the Referred Loan at the
time of loan disbursement (such fees, the "Referral Fees”), for each loan originated by Lender under the PPP
resulting from a Referral (such loan a "Referred Loan"). ‘
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Referral Fee Amount 1.00% for each Referred Loan

2.3.  Within thirty (30) days of Lender receiving the Lender Fee from the SBA, Lender will pay Womply all
associated Referral Fees for each applicable Referred Loan. Womply shall return any Referral Fees paid in the
event that the SBA or other governmental agency requires Lender to return the Lender Fee. Additionally, Womply
shall return any portion of Referral Fees paid that the SBA or other governmental agency determines were not in
compliance with applicable SBA and/or PPP Loan Program Requirements. Such return of fees will occur within
fifteen (15) days of Womply receiving notice of such return of fees from Lender.

2.4. Each party shall be responsible for and pay any and all applicable taxes, customs, withholding taxes, duties,
assessments and other governmental impositions resulting from its own activities under this Agreement. Referral
Fee payments not made in accordance with the foregoing schedule are subject to a finance charge of 1.5% per
month or the maximum permitted by law, whichever is lower, plus all costs of collection. Except as expressly set
forth above, all Referral Fees paid are non-refundable, non-cancellable, and not subject to set-off. All payments
described in this Section 2 must be made by wire transfer.

3. Representations and Warranties. Each party represents, warrants, and covenants that: (a) it has the full
right, power and authority to execute this Agreement and perform its obligations hereunder; (b) its performance
hereunder will not conflict with any obligation it has to any third party; and (c) it has and will maintain such
comprehensive general liability and other insurance as is necessary to cover any claims and losses associated with
any of its obligations under this Agreement.

4, Term; Termination.

4.1. The term of this Agreement shall be one (1) year from the Effective Date of the Original Agreement (as defined
therein) (the “Term"), and thereafter upon the mutual written consent of both parties shall renew for successive one
(1) year terms unless earlier terminated, if Notice of Termination is timely provided, in accordance with this Section
6.

4.2. Notwithstanding Section 4.1 above, either party may terminate this Agreement at its option by providing no
less than thirty (30) days’ written notice (“Notice of Termination”) to the other party. Either party may also terminate
this Agreement immediately upon delivery of a Notice of Termination if the other party is in material breach of any
warranty, representation, covenant or obligation under this Agreement and is not able to cure such breach within
seven (7) calendar days of receiving the Notice of Termination.

4.3. Upon Lender’s receipt of a Notice of Termination, Lender may request from Womply, and Womply shall
reasonably provide to Lender, a plan for transmitting to Lender electronic copies of loan files in its possession that
relate to the Referred Loans, to the extent not otherwise in the possession of Lender. Womply will not unreasonably
withhold its cooperation in such selection and transmission. Both parties shall agree upon a data format and method
of transmission. Womply shall reasonably provide such requested information to Lender no later than thirty (30)
days following the termination of this Agreement.

4.4. The following Sections shall survive termination or expiration of this Agreement: 2 (to the extent Referral Fees
remain outstanding), 3, 4.3, 4.4, 4.5, and 5 through 17.

4.5. Womply shall be entitled to all Referral Fees accrued in connection with Referred Loans pursuant to the terms
and provisions of Section 2 above, including services provided after termination of this Agreement pursuant to
Lender's request.

5. Confidential Information.

5.1. During the course of performing this Agreement, each party may have access to confidential or proprietary
information of the other party, as well as confidential customer information that accompanies each Referral
("Confidential Information”). The protection of confidential customer information is required at all times and Lender
and Womply shall at all times comply with relevant state and federal regulations regarding disclosure of such
Confidential Information, including if applicable the Gramm-Leach-Bliley Act (15 U.S.C. §§ 6801-6809) and the Fair
Credit Reporting Act (15 U.S.C. § 1681 et seq.).

5.2. A party’s Confidential Information shall not include any information which (i) becomes part of the public
domain through no act or omission of the other party; (ii) is lawfully acquired by the other party on a non-confidential
basis from a third party without any breach of a confidentiality obligation; (iii) is disclosed by such party to a third

\
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party without any obligation of confidentiality; or (iv) was independently developed by the other party without
reference to such party’s Confidential Information. Each party agrees to use the other party’s Confidential
Information only as necessary to perform its obligations under this Agreement and to maintain the confidentiality of
the other party’s Confidential Information using at least the same degree of care in safeguarding the other's
Confidential Information as it uses in safeguarding its own Confidential Information, subject to a minimum standard
of reasonable diligence and protection to prevent any unauthorized copying, use, distribution, installation or transfer
of possession of such information. If required by law, the receiving party may disclose Confidential Information of
the disclosing party, provided the receiving party gives adequate prior notice of such disclosure to the disclosing
party to permit the disclosing party to intervene and to request protective orders or other confidential treatment
therefor.

6. Indemnification.

6.1. Subject to Section 6.2, each party (“Indemnifying Party”) shall indemnify, defend, and hold the other party,
its officers, directors, employees, representatives and agents (“Indemnified Parties”), harmless from and against
any Claim (defined below) to the extent resulting from: (i) a material violation of any law, rule, or regulation applicable
to the Indemnifying Party’'s performance obligations herein; or (ii) infringement, conflict with, or violation by the
Indemnifying Party of any intellectual property rights, contracts rights, or tort rights (including the right of publicity or
right of privacy) of any third party. Indemnifying Party agrees to promptly pay and fully satisfy any and all Losses
(defined below), including, without limitation, reasonable attorneys’ fees, actually incurred, or sustained, as a result
of any Claims. “Claim” means any third-party claim, legal or equitable, cause of action, suit, litigation, proceeding
(including a regulatory or administrative proceeding), complaint, demand, charge, investigation, audit, arbitration,
mediation, or other process for settling disputes or disagreements, including, without limitation, any of the foregoing
processes or procedures in which injunctive or equitable relief is sought. “Losses” mean and include any loss,
assessment, fine, penalty, deficiency, interest, payment, expense, cost, debt, indebtedness, liability, lien, judgment,
or damage, which is both (a) sustained, incurred, or accrued and (b) paid to an unaffiliated third party.

6.2. The Indemnified Party shall: (i) promptly notify the Indemnifying Party in writing of any Losses for which the
Indemnified Party seeks indemnification; (ii) provide reasonable cooperation to the Indemnifying Party and its legal
representatives in the investigation of any matter which is the subject of indemnification; and (iii) permit the
Indemnifying Party to have full control over the defense and settlement of any matter subject to indemnification.
The Indemnified Party shall have the right to participate in the defense at its own expense.

7. Limitation of Liability. EXCEPT WITH RESPECT TO A BREACH OF SECTION 5§ AND EACH PARTY’S
INDEMNIFICATION OBLIGATIONS HEREUNDER, () NEITHER PARTY WILL BE LIABLE OR OBLIGATED WITH
RESPECT TO ANY SUBJECT MATTER OF THIS AGREEMENT OR UNDER ANY CONTRACT, TORT, STRICT
LIABILITY OR OTHER LEGAL OR EQUITABLE THEORY, WHETHER OR NOT ADVISED OF THE POSSIBILITY
OF SUCH DAMAGES WHATSOEVER, FOR ANY SPECIAL, INDIRECT, INCIDENTAL, EXEMPLARY, PUNITIVE,
RELIANCE OR CONSEQUENTIAL DAMAGES, INCLUDING LOSS OF PROFITS, REVENUE, DATA OR USE,
AND (Il) NEITHER PARTY'S LIABILITY SHALL EXCEED THE AMOUNTS PAID AND PAYABLE (IN THE CASE
OF LENDER’S BREACH ONLY) TO WOMPLY DURING THE TWELVE (12) MONTHS PRIOR TO THE EVENT
GIVING RISE TO SUCH LIABILITY.

8. Recitals. The recitals set forth above are hereby incorporated into this Agreement.

9. Choice of Law. This Agreement shall be governed by and construed in accordance with the laws of the
State of California, without regard to the provisions of the conflict of laws thereof. Notwithstanding the foregoing or
any provision of this Agreement to the contrary, this Agreement is subject to all Applicable Laws, including SBA
Regulations. In the event of any conflict between the governing law and the SBA Regulations (defined below), the
SBA Regulations shall control. “SBA Regulations” means all PPP requirements and SBA guidelines under the
CARES Act, the Economic Aid Act, the PPP Flexibility Act, any rules or guidance that have been issued by SBA
implementing the PPP, including SBA regulations published at 86 Fed. Reg. 3692 (Jan. 14, 2021) and 85 Fed. Reg.
20811 (Apr. 15, 2020) and any subsequent Interim Final Rules and other guidance as may have been or may be
subsequently issued by SBA or the U.S. Department of the Treasury with respect to the origination, servicing and
forgiveness of loans under the PPP and Frequently Asked Questions, or any other applicable SBA loan
requirements, including those codified in 13 CFR part 120, in each case as amended, supplemented or modified
from time to time. In the event that this Agreement conflicts with any other contract or agreement between the
parties, now or in the future, this Agreement shall control with respect to any Referred Loan unless the other
contract or agreement specifically states that it supersedes this Agreement. \
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10.  Arbitration. Without limiting a party’s right to seek injunctive or other equitable relief in court, any dispute
between the parties related to the subject matter of this Agreement will be resolved by binding arbitration in the
English language in San Francisco County, California under the rules of JAMS; the decision of the arbitrator will be
enforceable in any court. The prevailing party in any action to enforce this Agreement shall be entitled to costs and
attorneys’ fees.

11.  Independent Contractors. This Agreement is not intended to establish any partnership, joint venture,
employment, or other relationship between the parties except that of independent contractors. Neither party has, or
may represent that it has, any authority under or as a result of this Agreement to act on behalf of the other party in
any way.

12.  Notices. Any notice or other communication required or permitted in this Agreement shall be in writing and
shall be deemed to have been duly given on the day of service if served personally or upon receipt if sent by
facsimile transmission with confirmation or if mailed by First Class mail, registered or certified, postage prepaid, and
addressed to the respective parties at the addresses set forth above, or at such other addresses as may be specified
by either party pursuant to the terms and provisions of this section.

13. Assignment. Neither party may assign, without the prior written consent of the other, its rights, duties or
obligations under this Agreement to any person or entity, in whole or in part; provided, however, that this Agreement
may be assigned by a party without the consent of the other to any successor corporation or entity whether by
purchase of all or substantially all of the assets relating to this Agreement, a sale of a controlling interest of the
capital stock of the assigning party, by merger, consolidation or otherwise. This Agreement shall be binding upon
and inure to the benefit of the parties hereto and their respective successors and permitted assigns.

14. Force Majeure. Neither party will be liable for failure or delay in performance of any of its obligations under
this Agreement arising out of any event or circumstance beyond that party's reasonable control, provided, however,
that such party promptly notifies the other party of the nature and duration of the force majeure event and resumes
performance as soon as possible. .

15. Severability. Any provision of this Agreement that is determined to be unenforceable or unlawful shall not
affect the remainder of the Agreement and shall be severable therefrom, and the unenforceable or unlawful
provision shall be limited or eliminated to the minimum extent necessary so that this Agreement shall otherwise
remain in full force and effect and enforceable.

16. Entire Agreement. Excluding separate agreements Lender may have for the purchase of Womply's
products and services, this Agreement constitutes the entire agreement between the parties and supersedes any
and all prior communications or agreements between them, whether written or oral, with respect to the subject
matter hereof, including without limitation the Original Agreement. This Agreement may not be amended, modified
or any provision hereof waived, except in a writing signed by the parties hereto. No waiver by either party, whether
express or implied, of any provision of this Agreement, or of any breach thereof, shall constitute a continuing waiver
of such provision or a breach or waiver of any other provision of this Agreement.

17. Press Releases. Any news release, public announcement, advertisement, or other publicity released by
either party concerning this Agreement shall be subject to the prior approval of the other party, which approval shall
not be unreasonably withheld or delayed. The parties will cooperate with each other to issue a joint press release
announcing their relationship established by this Agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement ag of the Amendment Effective Date.

Womply: Lender —— _}

By: m‘/ By: _ = ) (4

Name: Name: &E gcgggcd;@% e v o
Title: Title: \ '@ < ¢

~
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Womply Developer Order Form

Client: Benworth Capital Partners, LLC

Effective Date: April 14 2021

APl Access End Date: | The earlier of twelve (12) months from Effective Date or when this Order or
the Agreement is terminated.

API Package

Payments

Tax Documents

Business Fraud Analytics

Bank Data

Identity

Account Verification

PPP Portfolio Management System

$250 per funded PPP loan sourced
through the Services (the “API| Fee")
plus the Technology Fee set forth in
Section 2 below.

This Amended and Restated Womply Developer Order Form agreement (“Agreement”) is entered into as
of the Effective Date and is between Oto Analytics, Inc. d/b/a Womply (“Womply”) and the Client listed
above. This Agreement includes and incorporates (i) the above Order Form, (i) any Order Forms
subsequently entered into by the parties, (iii) the Womply Master Developer Agreement located at
http://www.womply.com/mda (the “MDA”), and (iv) the Additional Terms and Conditions set forth below.
Unless set forth otherwise, undefined capitalized terms are defined in the MDA or Amended and Restated
PPP Loan Referral Agreement between the Parties (the “Referral Agreement”). To the extent there is a
conflict between the Order Form Terms and the MDA or the Referral Agreement, the Order Form Terms
shall take precedence. This Agreement supersedes all prior communications and writings and constitutes
the entire agreement between the parties with respect to the Services, including without limitation the
Womply Developer Order Form agreement between the parties dated February 25th, 2021.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date.

Womply:

By: %

Name:

Title:

, 1
: /|
Client: i S

Name: v \/,D
\

Title:/ ST dea) .

| \

i\ )/ij
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Additional Terms and Conditions
1. Disclaimers.

1.1. WOMPLY MAKES NO REPRESENTATIONS OR WARRANTIES ABOUT, AND HEREBY
DISCLAIMS ALL RESPONSIBILITY FOR, THE ACCURACY, LAWFULNESS, OR COMPLETENESS OF
ANY INFORMATION ACCOMPANYING A REFERRAL (l.E., OUTPUT MADE AVAILABLE VIA THE
SERVICES). FOR THE AVOIDANCE OF DOUBT, WOMPLY DOES NOT ENDORSE ANY REFERRAL.
CLIENT ASSUMES SOLE RESPONSIBILITY REGARDING WHETHER OR NOT ANY REFERRAL
SHOULD BE SENT TO THE SBA FOR REVIEW.

1.2, The Services includes integrations with and/or links to certain third-party service providers
(including, without limitation, Plaid, Docusign, LexisNexis, Teslar, Inscribe, Ocrolus, AWS Mechanical Turk,
Mindee, Persona, Twilio, Sendgrid, etc.) (“Third-Party Providers”). WOMPLY HAS NO CONTROL OVER
AND ASSUMES NO RESPONSIBILITY FOR THE ACTIONS, ERRORS, OR OMISSIONS OF THE THIRD
PARTY PROVIDERS.

1.3. Womply is not a lender or lender service provider as defined by the SBA.

2. Technology Fee.

2.1. Client shall pay Womply the technology fees described below for each loan originated by Client
under the PPP resulting from a Referral (which for purposes of clarity, the max percentage applies to
Referred Loans funded prior to achieving the Referred Loan Volume) (“Referred Loan”):

2.1.1.  The percentage owed for any Referred Loan will be determined based on the Referred
Loan Tier for that specific loan (“Technology Fees”).

2.1.2. In the case where the Lender Processing Fee for a given Referred Loan is two-hundred
and fifty dollars ($250) or less:

2.1.21. There will be no Technology Fee due from the Client to Womply. (For avoidance
of doubt, the API Fee set forth above will be owed regardless of the Lender Processing Fee.)

2.1.2.2. Such Referred Loans will be disregarded when calculating the Referred Loan
Tiers.

2.1.3. Referred Loans will be assigned to a Referred Loan Tier based on the date each loan is
approved by the SBA.

Tier Referred Loan Tiers Technology Fee Percentage

50% of the Lender Processing Fee for each Referred

1 1 through 30,000 Referred Loans Loan

60% of the Lender Processing Fee for each Referred

2 30,001 through 45,000 Referred Loans Loan

70% of the Lender Processing Fee for each Referred

3 45,001 through 60,000 Referred Loans Loan

80% of the Lender Processing Fee for each Referred

4 60,001 through 300,000 Referred Loans Loan

70% of the Lender Processing Fee for each Referred

5 Greater than 300,000 Referred Loans Loan

2.2, The Technology Fee payable to Womply for any Referred Loan shall be reduced by any Referral
Fee paid to Womply for the same Referred Loan. By way of example, if a Referred Loan from Tier 1 above
has a principal amount of $50,000 and if Client receives a Lender Processing Fee of $2,500, then the
Technology Fees payable to Womply shall be calculated as follows:
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Tier 1 Technology Fee = (Tier 1 Technology Fee Percentage X Lender Processing Fee) minus
Referral Fee (as determined by the Referral Agreement):

$750 = (50% X $2,500) - $500

2.3. Within fifteen (15) days of Client receiving the Lender Processing Fee from the SBA, Client will pay
Womply all associated Technology Fees for each applicable Referred Loan. Womply shall return any
Technology Fees paid in the event that the SBA or other governmental agency requires Client to return the
Lender Processing Fee. Additionally, Womply shall return any portion of the Technology Fees paid that the
SBA or other governmental agency determines were not in compliance with applicable SBA and/or PPP
Loan Program Requirements. Such return of fees will occur within fifteen (15) days of Womply receiving
notice of such return of fees from Client.

2.4, Each party shall be responsible for and pay any and all applicable taxes, customs, withholding
taxes, duties, assessments and other governmental impositions resulting from its own activities under this
Agreement,.

2.5 Subject to having sufficient Referred Loans with approved SBA Loan numbers (“SBA Approved
Loans"), Client shall fund no less than five hundred million dollars ($500,000,000) of SBA Approved Loans
per calendar week (“Minimum Weekly Funding Commitment"), and if Client fails to achieve the Minimum
Weekly Funding Commitment in any such week, Client will pay Womply an under-funding fee of ten percent
(10%) times the funding amount below the Minimum Weekly Funding Commitment for each applicable
week Client falls below the Minimum Weekly Funding Commitment (the “Under-Funding Fee"). By way of
example, if Client funds $475,000,000 in a given calendar week, then the Under-Funding Fee will equal
$2,500,000 (calculated as the $25,000,000 below the Minimum Weekly Funding Commitment times 10%).

Notwithstanding, client shall not liable for the Under-Funding fee solely to the extent its failure to achieve
the Minimum Weekly Funding Fee results from acts beyond its reasonable control including, without
limitation, acts of God, acts of war or terrorism, shortage or interruption of money supply from Lender’s
bank or the Federal Reserve Board of San Francisco, breakdowns or malfunctions, interruptions or
malfunction of computer facilities, or loss of data due to power failures or mechanical difficulties with
information storage or retrieval systems, labor difficulties or civil unrest. In the event of such an
occurrence, Client shall make a good faith effort to fulfil its Minimum Weekly Funding Commitment.”

3. Representations and Warranties. Each party represents, warrants, and covenants that: (a) it has
the full right, power and authority to execute this Agreement and perform its obligations hereunder; (b) its
performance hereunder will not conflict with any obligation it has to any third party; and (c) it has and will
maintain such comprehensive general liability and other insurance as is necessary to cover any claims and
losses associated with its obligations under this Agreement.

4, Miscellaneous. This Agreement shall be governed by and construed in accordance with the laws
of the State of California, without regard to the provisions of the conflict of laws thereof. Notwithstanding
the foregoing or any provision of this Agreement to the contrary, this Agreement is subject to all Applicable
Laws, including SBA Regulations. In the event of any conflict between the governing law and the SBA
Regulations, the SBA Regulations shall control. Without limiting a party’s right to seek injunctive or other
equitable relief in court, any dispute between the parties related to the subject matter of this Agreement will
be resolved by binding arbitration in the English language in San Francisco County, California under the
rules of JAMS; the decision of the arbitrator will be enforceable in any court. The prevailing party in any
action to enforce this Agreement shall be entitled to costs and attorneys’ fees. \

(7’
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PPP FAST LANE
SIGN IN

Master Developer
Agreement

This Master Developer Agreement (the
“Agreement”) is entered into on the Order
Effective Date (the “Effective Date”) between
Oto Analytics, Inc. (“Womply”) and the Account
listed on the Order Form (the “Client”).

The parties hereby agree as follows:

1. ACCESS RIGHTS; RESTRICTIONS

[e]

1.1. Access. Subject to the Client’s
compliance with the terms and
conditions of this Agreement,
Womply hereby agrees that during
the Term (as defined below) of this
Agreement, the Client has the non-
exclusive right to: (i) internally use
the package of application
programming interface materials
provided by Womply (the “API
Package”) solely as necessary to
make an application owned and
operated by the Client (the “Client
Application”) interoperate with the
Womply service described on
womply.com (collectively with the
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API Package, the “Service”), (ii) use
the Service in the Client Application
provided to end users (consumers
or businesses) (the “End Users”),
and (jii) use the End User
information and data provided via
the Service (the “Output”) solely in
the Client Application or for your
internal business purposes. Client’s
use of the Service and Output shall
comply with the terms and
conditions of this Agreement,
Womply’s Privacy Policy, applicable
documentation, and all other
Womply-provided written
instructions.

1.2. Restrictions. Unless Womply
specifically agrees in writing, Client
will not, and will use commercially
reasonable efforts to make sure a
third party does not: (i) attempt to
reverse engineer (except as
permitted by law), decompile,
disassemble, or otherwise attempt
to discover the source code, object
code, or underlying structure, ideas,
or algorithms of the Service; (ii)
modify, translate, or create
derivative works based on the
Service; (iii) make the Service or
Output available to, or use the
Service or Output for the benefit of
anyone other than Client or End
Users; (iv) sell, resell, license,
sublicense, distribute, rent or lease
any Service or Output to any third
party, or include any Service or
Output in a service bureau, time-
sharing, or equivalent offering or (v)
attempt to create a substitute or
similar service through use of, or
access to, the Services or Output.
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Client will use the Service and
Output only in compliance with (i)
the rights granted hereunder, (ii) any
agreements between Client and End
Users, and (iii) all applicable laws
and regulations.

1.3. Ownership. Except for the
rights expressly granted under this
Section 1, Womply reserves and
retains all right, title, and interest in
and to the Service which includes
but is not limited to the API Package
and any related Output, software,
products, works, and other
intellectual property created, used,
or provided by Womply for the
purposes of this Agreement. To the
extent the Client provides Womply
with any feedback relating to the
Service (including, without
limitation, feedback related to
usability, performance, interactivity,
bug reports and test results)
(“Feedback”), Womply will own all
right, title and interest in and to such
Feedback (and the Client hereby
makes all assignments necessary to
achieve such ownership).

1.4. Privacy and Authorization. The
Client represents that its privacy
policy shall, for the duration of this
Agreement, (a) be maintained in a
manner that is compliant with
applicable law and (b) obtain
sufficient consents and provide
sufficient notice for Womply to use
and process End User data in
accordance with Womply’s Privacy
Policy.

2. PAYMENTS

Client will pay Womply for the Service as
set forth in the Order Form provided to the
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Client (the “Payments”). Payments must
be made within fifteen (15) days from the
date of Womply’s invoice. Unpaid invoices
are subject to a finance charge of 1.5%
per month or the maximum permitted by
law, whichever is lower, plus all expenses
of collection. The Client will be
responsible for all (i) taxes associated
with Service other than taxes based on
Womply’s net income and (ii) Womply’s
costs of collection in the event of the
Client’s delinquent payment. All Payments
made are non-refundable, non-
cancellable, and not subject to set-off.

3. TERM; TERMINATION

o 3.1. Term. This Agreement will have
a term that begins on the Effective
Date and continues through to the
API Access End Date on the Order
Form (the “Initial Term”). After the
Initial Term, this Agreement will
automatically renew for successive
one (1) year Terms (each, a
“Renewal Term”) unless either party
provides the other party sixty (60)
days advance written notice of non-
renewal prior to the end of the Initial
Term or then-current Renewal Term
(as applicable). Together, the Initial
Term and Renewal Terms will be
referred to as the “Term.” Womply
may revise its rates for the following
Renewal Term by providing Client
ninety (90) days written notice prior
to the end of the then-current Initial
Term or Renewal Term.

o 3.2. Termination. Either party may
terminate this Agreement in the
event the other party materially
breaches this Agreement and fails
to cure such breach within ten (10)
days from receipt of written notice
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thereof. Womply may terminate this
Agreement at any time for any
reason or no reason by providing
five (5) days’ written notice to Client.
In addition, Womply may
immediately suspend the Services
in the event it determines or
believes that (i) there is
unauthorized access to the Service
via Client’s account, (ii) continued
provision of the Service may do
material harm to Womply or its
networks or systems or reputation
or subject Womply to liability or (iii)
Client materially breached Section 1
or 2 of this Agreement. Upon
termination of this Agreement, all
rights granted herein to Client will
terminate and Client will make no
further use of the Services or API
Package (copies of which will be
immediately returned to Womply or
destroyed). But for Section 1.1, all
provisions of this Agreement will
remain in force and effect in the
event of this Agreement’s
termination.

4. CONFIDENTIALITY

During the term of this Agreement,
Womply may provide Client with
confidential and/or proprietary materials
and information (“Confidential
Information”). All materials and
information provided by Womply to Client
and identified at the time of disclosure as
“Confidential” or bearing a similar legend,
and all other information that Client
reasonably should have known is the
Confidential Information of Womply, will
be considered Confidential Information;
for the avoidance of doubt, the Service,
API Package, all pricing information and
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terms of this Agreement, are Confidential
Information. Client will maintain the
confidentiality of the Confidential
Information and will not disclose such
information to any third-party without the
prior written consent of Womply. Client
will only use the Confidential Information
internally for the purposes contemplated
hereunder. The obligations in this Section
4 will not apply to any information that: (i)
is made generally available to the public
without breach of this Agreement, (ii) is
developed by the Client independently
from the Confidential Information, (iii) is
disclosed to Client by a third-party without
restriction, or (iv) was in Client’s lawful
possession prior to the disclosure to
Client and was not obtained by Client
either directly or indirectly from Womply.
Client may disclose Confidential
Information as required by law or court
order; provided that, Client provides
Womply with prompt written notice
thereof and uses its best efforts to limit
disclosure. At any time, upon Womply’s
request, Client will return to Womply all
Confidential Information in its
possession, including, without limitation,
all copies and extracts thereof.
Notwithstanding the foregoing, Client may
disclose Confidential Information to any
third-party to the limited extent necessary
to exercise its rights, or perform its
obligations, under this Agreement;
provided that, all such third parties are
bound in writing by obligations of
confidentiality and non-use at least as
protective of the Confidential Information
as in this Agreement. With respect to data
provided by Client to Womply hereunder,
Womply will comply with the obligations
set forth in Womply’s Privacy Policy, and
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Womply will not be obligated by any
previously executed nondisclosure
agreement between Womply and Client.
INDEMNITY

The Client will defend, indemnify and hold
Womply and its suppliers, agents,
representatives and affiliates harmless
from and against all third-party claims,
actions, proceedings, damages, losses,
judgments, settlements, costs and
expenses (including attorneys’ fees
arising from or in connection with (i)
Client breach of any laws or regulations
(including with respect to privacy), (ii)
Client’s use of the Services and Output, or
(iii) Client’s violation of any agreements it
has with any End User.

WARRANTY; DISCLAIMER

THE SERVICE AND ANYTHING ELSE
PROVIDED BY WOMPLY HEREUNDER IS
PROVIDED “ASI1S.” TO THE FULLEST
EXTENT PERMITTED BY LAW, NEITHER
WOMPLY NOR ITS AFFILIATES,
SUPPLIERS, LICENSORS, OR
DISTRIBUTORS MAKE ANY WARRANTY
OF ANY KIND, EXPRESS, IMPLIED,
STATUTORY OR OTHERWISE, INCLUDING,
BUT NOT LIMITED TO, WARRANTIES OF
MERCHANTABILITY, FITNESS FOR A
PARTICULAR PURPOSE,
NONINFRINGEMENT, OR ANY WARRANTY
THAT THE SERVICE IS FREE FROM
DEFECTS. WOMPLY DOES NOT MAKE
ANY WARRANTY AS TO THE OUTPUT
THAT MAY BE OBTAINED FROM USE OF
THE SERVICE.

LIMITATIONS OF LIABILITY

TO THE FULLEST EXTENT PERMITTED
BY LAW, NEITHER WOMPLY NOR ITS
AFFILIATES, SUPPLIERS, LICENSORS,
AND DISTRIBUTORS WILL BE LIABLE
UNDER THIS AGREEMENT FOR ANY: (A)
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INDIRECT, SPECIAL, INCIDENTAL,
CONSEQUENTIAL, EXEMPLARY, OR
PUNITIVE DAMAGES, OR (B) LOSS,
ERROR, OR INTERRUPTION OF USE OR
DATA (IN EACH CASE, WHETHER DIRECT
OR INDIRECT), OR (C) COST OF COVER
OR LOSS OF BUSINESS, REVENUES, OR
PROFITS (IN EACH CASE WHETHER
DIRECT OR INDIRECT), IN EACH CASE
EVEN IF THE PARTY KNEW OR SHOULD
HAVE KNOWN THAT SUCH DAMAGES
WERE POSSIBLE AND EVEN IF A REMEDY
FAILS OF ITS ESSENTIAL PURPOSE. TO
THE FULLEST EXTENT PERMITTED BY
LAW, WOMPLY’S AGGREGATE LIABILITY
UNDER THIS AGREEMENT WILL NOT
EXCEED THE AMOUNT PAID OR PAYABLE
BY CLIENT TO WOMPLY DURING THE SIX
(6) MONTH PERIOD PRIOR TO THE
EVENT GIVING RISE TO LIABILITY
(PROVIDED THAT, IF NO FEES ARE PAID
OR PAYABLE, SUCH AMOUNTS WILL BE
LIMITED TO ONE HUNDRED DOLLARS
(USS$100)).

MISCELLANEOUS

Womply reserves the right to amend this
Agreement at any time its sole discretion.
In the event of any such amendment,
Womply will notify you by email and/or
place a notice on Womply’s site located
at https://www.womply.com/legal/mda/.
If Client does not agree with such
changes, Client may stop using the
Service at any time. Client’s continued
use of the Service in any way means that
Client agrees to all of the changes to this
Agreement. Except for changes by
Womply as described in the foregoing, no
other amendment or modification of this
Agreement will be effective unless in
writing and signed by both Womply and
Client. If any provision of this Agreement
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that provision will be limited or eliminated
to the minimum extent necessary so that
this Agreement will otherwise remain in
full force and effect and enforceable. This
Agreement is not assignable or
transferable by a party except with the
other party’s prior written consent; but, a
party may transfer and assign its rights
and obligations under this Agreement
without consent to an affiliate or in
connection with a merger, acquisition,
corporate reorganization, or sale of all or
substantially all of its assets to which this
Agreement relates. If such a transfer or
assignment is made in favor of a direct
competitor with the other party, then the
other party may terminate this Agreement
upon written notice. This Agreement is
the complete and exclusive statement of
the mutual understanding of the parties
and supersedes and cancels all previous
written and oral agreements,
communications, and other
understandings relating to the subject
matter of this Agreement, and all waivers
and modifications must be in a writing
signed by both parties, except as
otherwise provided herein. No agency,
partnership, joint venture, or employment
is created as a result of this Agreement.
Any notices in connection with this
Agreement will be in writing and sent by
first class US mail, confirmed facsimile or
major commercial rapid delivery courier
service to the address specified below (or
such other address as may be properly
specified by written notice hereunder).
Email notice will be permitted by Womply
if sent to the applicable account email
address. This Agreement will be governed
by the laws of the State of California,
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without regard to the conflict of law
provisions thereof. Except for claims for
injunctive or equitable relief or claims
regarding intellectual property rights
(which may be brought in any competent
court), any dispute arising under this
Agreement will be finally settled in
accordance with the Streamlined
Arbitration Rules of JAMS (formerly
operating as Judicial Arbitration and
Mediation Service, Inc.) by a single
arbitrator appointed in accordance with
such Rules. The arbitration will take place
in San Francisco, California, USA, in the
English language and the arbitral decision
may be enforced in any court. With
respect to all disputes arising in relation
to this Agreement, but subject to the
preceding arbitration provision, the
parties consent to exclusive jurisdiction
and venue in the state and Federal courts
located in San Francisco, California.
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FOUNTAINHEAD

August 16, 2021

The Honorable Isabella Casillas Guzman

Administrator of the U.S. Small Business Administration
409 3" Street SW

Washington, D.C. 20416

Re: The Absence of PPP loan agent fee regulations for 2021 PPP loans
Dear Administrator Guzman:

We write to you regarding an apparent oversight by SBA in NOT issuing regulations concerning loan
agent fees paid on Paycheck Protection Program (PPP) loans made during calendar year 2021. While
this oversight has caused some problems for various lenders due to the absence of this guidance, this
issue can be easily rectified if SBA takes quick action.

Our three Florida-based small business lending firms (Fountainhead, Benworth and SEDCO) made
627,566 PPP loans in 2021 (for approximately $8.7bn) which represents 9.39% of all PPP loans made
this year (and approximately 3.14% of the dollar amount of PPP loans made in 2021). While none of our
lending firms are household names, we all pivoted our businesses to respond to the dire needs of small
businesses and contributed significantly to the government’s economic recovery efforts. Out of 5,242
participating PPP lenders in 2021, our three firms helped save an estimated 690,000 American jobs.

In early April 2020 with the launch of the first round of PPP loans, Treasury issued regulations
regarding the maximum fee a participating PPP lender could pay a “loan agent” for their PPP loan
referrals. These maximum loan agent fees ranged from between 16.67% and 25% of the lenders’
processing fees (no more than 1% of the loan amount could be paid on PPP loans up to $350,000; no
more than 0.5% of the loan amount could be paid on PPP loans between $350,000 and $2,000,000; and
no more than 0.25% of the loan amount could be paid on PPP loans above $2,000,000).

Unfortunately, with the passage of round three of PPP loans in late December 2020 (which enabled 2021
PPP loans to be made), neither Treasury nor SBA issued regulations (or updates to existing regulations)
regarding the maximum loan agent fees that lenders could pay for referrals. Especially problematic was
that the lender processing fees earned on the smallest PPP loans (those of $50,000 or less) were
dramatically changed from 2020 PPP loans to incentivize lenders to make these smaller loans to
underserved small business owners. However, no regulation has been issued regarding the maximum
fee a lender can pay a loan agent for these particular 2021 PPP loan referrals. The absence of this
guidance has caused considerable ambiguity and unnecessary disputes between lenders and loan agents.

800-770-1504 &
www.fountainheadcc.com @

3216 W. Lake Mary Blvd.
Lake Mary, FL 32746
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We believe this oversight can be rectified quickly and easily with the issuance of a regulation about
these smaller 2021 PPP loans regarding the maximum amount a lender may pay a loan agent on each
referred PPP loan made in 2021. Our suggestion would be that SBA issue a short regulation (in the
Federal Register and/or in your PPP FAQ’s) indicating that no lender may pay more than 50% of their
earned processing fees made on these smaller ($50,000 and under) PPP loans to any loan agent.

We urge you to make this simple fix and end this ambiguity so we may refocus our efforts on
continuing to support small businesses with other SBA loan programs.

Thank you for your consideration.

Sincerely,

%—;/,—__

Chris Hurn,
Founder/CEO
Fountainhead SBF

Bernie Navarro,
Founder/CEO
Benworth Capital Partners

Brooke Mirenda,

President & CEO
Sunshine State Economic Development Company (SEDCO)

800-770-1504 S
www.fountainheadcc.com @

3216 W. Lake Mary Blvd.
Lake Mary, FL 32746
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MARCO RUBIO
FLORIDA

COMMITTEES:
APPROPRIATIONS
FOREIGN RELATIONS

%“ittd 5tatcs 5matz SELECT COMMITTEE ON INTELLIGENCE

SMALL BUSINESS AND ENTREPRENEURSHIP
WASHINGTON, DC 20510-0908 SPECIAL COMMITTEE ON AGING

August 26, 2021

The Honorable Isabella Guzman
Administrator

U.S. Small Business Administration
409 3™ Street SW

Washington, D.C. 20416

Dear Administrator Guzman:

I write to request the clarification of guidance issued by the U.S. Small Business
Administration (SBA) related to agent fees for Paycheck Protection Program (PPP) loans. I have
heard from several Florida lenders that the existing guidance is overly ambiguous in its treatment
of fees for PPP loans of less than $50,000. This ambiguity has created confusion and costly
uncertainty between lenders and loan agents, many of whom have provided vital services to
sustain local communities, employers, and workers throughout the pandemic.

On December 27, 2020, President Trump signed the Consolidated Appropriations Act,
2021, which included the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues
Act. This legislation extended and authorized a second draw of loans from the PPP, a forgivable
loan program that I authored and has provided more than 11 million emergency loans worth
nearly $800 billion to struggling small businesses and nonprofits across the country. As part of
this PPP reauthorization, Congress recognized the need to prioritize the smallest businesses for
relief, and accordingly, increased lenders’ compensation significantly for processing PPP loans
of not more than $50,000.

Though Congress made specific changes to lender processing fees for these small-dollar
loans, SBA guidance with respect to agent fees for these loans has remained the same. On
January 14, 2021, the SBA and U.S. Department of Treasury issued an interim final rule
providing guidelines for implementation of the newly amended PPP.! The rule established caps
on agent fee collections from lenders, set at one percent for loans of $350,000 or less, 0.5 percent
for loans between $350,000 and $2 million, and 0.25 percent for loans of $2 million or greater.

Unlike the lender fees enacted by Congress, the rule does not make any distinction for
loans of not more than $50,000. This potential ambiguity has created confusion between lenders
and loan agents in my state, and should be remedied by a clarification from the SBA regarding
how such loans should be treated. I ask that you provide this clarification in writing, or through
new rulemaking.

! https://www.govinfo.gov/content/pkg/FR-2021-01-14/pdf/2021-00451.pdf
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Thank you in advance for your prompt reply.

Sincerely,

UL

Marco Rubio
U.S. Senator
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U.S. SMALL BUSINESS ADMINISTRATION
WASHINGTON, D.C. 20416

Sent Via Email: Chris@fountainheadcc.com; BNavarro@ BenworthCapital.com: BMirenda@sedco504.com
September 14, 2021

Mr. Chris Hurn
Founder/CEO
Fountainhead SBF

Mr. Bernie Navarro
Founder/CEO
Benworth Capital Partners

Ms. Brooke Mirenda
President/CEO
Sunshine State Economic Development Company (SEDCO)

Re: August 16,2021 Letter to the Administrator
Dear Messrs. Hurn and Navarro and Ms. Mirenda:

Thank you for your letter to Administrator Guzman dated August 16, 2021, expressing your concern that the
Small Business Administration (SBA) has not issued guidance regarding the maximum loan agent fees that
lenders could pay for referrals of Paycheck Protection Program (PPP) loans. The Administrator has asked me to
respond on her behalf.

The Coronavirus Aid, Relief, and Economic Security Act (CARES Act) (Pub. L. 116-136) stated the fees that
SBA would pay to lenders for processing PPP loans and provided SBA with the authority to set limits on agent
fees.

On January 14, 2021, SBA published an interim final rule implementing updates to the PPP as a result of the
enactment of the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act (Pub. L. 116-260).
That interim final rule included the following guidance regarding fees paid to an agent who provides assistance
in connection with a PPP loan, including referral of the loan to the lender:

“Agent fees may not be paid out of the proceeds of a PPP loan. If a borrower has knowingly retained an
agent, such fees will be paid by the borrower. A lender is only responsible for paying fees to an agent
for services for which the lender directly contracts with the agent. The total amount that an agent may
collect from the lender for assistance in preparing an application for a PPP loan (including referral to the
lender) may not exceed:

a. One (1) percent for loans of not more than $350,000;

b. 0.50 percent for loans of more than $350,000 and less than $2 million; and
c. 0.25 percent for loans of at least $2 million.

Page 10f2
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The Act authorizes the Administrator to establish limits on agent fees. The Administrator, in consultation
with the Secretary, determined that the agent fee limits set forth above are reasonable based upon the
application requirements and the fees that lenders receive for making PPP loans.”

We hope that this information is helpful and thank you for your commitment to the nation’s small businesses.

Very truly yours,

Digitally signed by SUSAN
S U S AN STREICH
Date: 2021.09.14 14:29:48

STR E I C H -04'00'

Susan E. Streich
Director - Office of Credit Risk Management

Ce: Isabella Guzman, Administrator — Small Business Administration
Patrick Kelley, Associate Administrator — Office of Capital Access
John Miller, Deputy Associate Administrator — Office of Capital Access
Dianna Seaborn, Director, Office of Financial Assistance

Page 20f2
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LOAN SERVICING AGREEMENT

This Loan Servicing Agreement (the “Agreement”) is dated May 31, 2021, and is between Benworth Capital Partners PR,
a company in formation under the laws of the Commonwealth of Puerto Rico (“SERVICER”) and Benworth Capital
Partners LLC, a Florida limited liability company (Lender).

1. Scope.

a. Lender retains SERVICER as Lender’s agent to employ commercially reasonable efforts to collect all scheduled
payments on various Loans originated by Lender (“Loan”) which are evidenced by one or more promissory
note(s) (“Note”) and secured by one or more deed(s) of trust/mortgages (“Deed of Trust”), including the
protection of the security for the Loan. SERVICER shall consult with and follow instructions from Lender on non-
routine collection matters.

b. Lenderretains SERVICER as Lender’s agent to assist with its portfolio of Paycheck Protection Program loans (“PPP
loans”), mainly by assisting with obtaining Forgiveness for said loans, Servicing, administering Guaranteed
Purchase, and to provide Fraud monitoring for said loans.

2.Term and Termination. This Agreement shall commence as of the date of this agreement and continue throughout
as “SERVICER” receives all necessary documents to service loans and this Agreement executed by all parties.

3. Handling of Funds and Notices. Payments received by SERVICER pursuant to this agreement shall not be commingled
with the assets of the SERVICER or used for any transaction other than the transaction for which the funds are received
(unless directed by Lender or Lender’s agent).

4. SERVICER Reliance of Information and Lender Representations. The undersigned Lender represents that Lender, or
its assignees, if any, owns the entire beneficial interest in the Loan. Lender agrees that SERVICER may rely on all prior
servicing records and information provided to SERVICER by Lender or by a predecessor loan servicer and that SERVICER
has no obligation or duty to research or verify such prior servicing records and information.

5. Authority of SERVICER. Without further authorization, Lender expressly authorizes SERVICER to take any actions
set forth in this Agreement including, but not by way of limitation, those necessary to engage in loss mitigation,
forbearance agreements, loan modifications, to initiate, conduct and conclude a non-judicial or judicial foreclosure or
to exercise, on behalf of Lender, any remedies Lender may have.

whether they are yet to be incurred, upon SERVICER’S demand, Lender shall pay said Contractor fees and costs as
directed by SERVICER. SERVICER may produce a copy of this Agreement as evidence of its authority. Should property
be located in a city or county in which an ordinance exists where registration fees, inspection fees, etc. exist, Lender
understands that Lender is responsible for payment of said fees, either directly by request of SERVICER or
reimbursement to SERVICER.

6. Default of Borrower. Upon borrower’s default under the Loan Documents and after receiving instructions of Lender,
SERVICER, or its designated Contractor (e.g., trustee, substitute trustee, or foreclosure agent) are each authorized by
Lender to take any and all reasonable or necessary actions on behalf of Lender to: (1) satisfy or complete any conditions
precedent to initiating, processing and concluding a non-judicial or judicial foreclosure, including, but not limited to,
taking any actions required or permitted by the Loan Documents or pursuant to State law; and (2) to initiate, process,
and conclude a non-judicial foreclosure including, but not limited to, taking any actions required or permitted by the
Loan Documents or pursuant to State law. The authority granted by the Lender under this Agreement includes, but is
not limited to, SERVICER and a Contractor selected by SERVICER (e.g., trustee, substitute trustee, or foreclosure agent)
each of whom is authorized to take all actions on behalf of Lender relating to executing and processing a Notice(s) of
Default; a Declaration of Mortgage SERVICER included in the Notice(s) of Default; using a title company or vendor of
SERVICER’S choice for recording documents on behalf of Lender, SERVICER or its Contractor; to prepare and record a
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Substitution of Trustee, if needed; to order a Trustee’s Sale Guarantee or litigation guaranty; to mail “Post-Notice of
Default Solicitation Letter” if necessary; to post, publish and take any and all other action regarding a Notice of
Foreclosure Sale; to request a bid or postponement information; to send required postponement letters under Lender’s
or SERVICER’S name; to conduct and/or continue a Foreclosure Sale; to distribute all funds received whether
reinstatement, payoff, or trustee sale proceeds.

6. Loan Documents. SERVICER shall retain custody as agent for Lender of the original note, deed of trust, mortgage,
and any other document SERVICER feels is necessary to properly service the Loan. Lender is to receive notice of receipt
of original documents at time of receipt by SERVICER. On assigned investor loans, the custody of documents shall be
agreed upon by all parties.

7. Compensation. For its services, SERVICER shall be paid the following amounts, broken down as follows:

TYPE OF SERVICE to SERVICER to Lender

Mortgage Loan Servicing | 75% of the differential fee 25% of the differential fee
Fee

Mortgage Late Charge 50% 50%

(10%)

Mortgage loan $50.00 0

preparation and
recording of each
Request for Notice

Mortgage loan Set Up | $125.00 0
Fee - Should all
documentation not be
received at the onset or
additional work must be
performed to set up this
file, an additional fee in
the amount of “$75.00-
$150.00” shall be
charged to Lender

Mortgage Default | If default interest is 25%, 75%
Interest 25% 75%
If default interest is 18%,
25%
Mortgage Prepayment 50% 50%
Penalty
PPP loan forgiveness Fee | $500.00 per file 0
PPP loan Fraud $50.00 per file 0

Monitoring Fees and
Guaranteed Purchase
PPP loan Servicing 65 bps 0

8. Value of Real Estate Security. Lender further understands and agrees that the security for any Note and Deed of
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Trust/Mortgage is directly related to the equity in the security real estate (“Secured Property”). Lender understands
that the value or saleability of real estate can change at any time and, therefore, that equity in the security real estate
can increase or decrease. Lender hereby releases SERVICER from any liability whatsoever in connection with the
determination of the value of the Secured Property.

9. Lender Indemnification of Servicer. Lender agrees to hold harmless, indemnify and defend SERVICER from any and
all claims, demands, judgments, actions, and liability [herein collectively “Claims”], including attorney’s fees and costs
incurred in responding to and/or defending against such Claims, arising from, or relating to in any way, the loan(s) and
mortgages(s) which are the subject of this Agreement (“Indemnity”).

10. Survival. The provisions of this Agreement relating to indemnity and all provisions relating to SERVICER’S fees, costs,
and reimbursements for advances, shall survive the termination of this Agreement.

11, Notice. Notices pursuant to this Agreement shall be in writing and may be served by email with confirmation that
the e-mail was delivered and read, facsimile with transmission and receipt verification; personal delivery; overnight
delivery or certified mail, return receipt requested, at the SERVICER’s addresses set forth at the beginning of this
Agreement and at the Lender’s address set forth below beneath the Lender’s signature. Either party may change that
party’s address for notice by sending written notice to the other party. Notices pursuant to this paragraph shall be
deemed received one business day after it was sent or transmitted as set forth herein or 2 business days after actual
receipt, whichever is earlier.

12. Venue. This Contract shall be governed in all respects by the laws of Puerto Rico. Any lawsuit or other action
brought by or against either of the parties based upon or arising from this Contract shall be brought in a court or other
forum of competent jurisdiction in Puerto Rico.

13. Counterparts. This Agreement may be executed in duplicate counterpart, and each such counterpart together shall
constitute one document. This Agreement shall be considered fully executed as of the date last signed. This Agreement
may be signed and the signatures may be transmitted by scan and email, and such faxed or scanned signatures shall
be considered as original signatures.

AGREED & ACCEPTED:

Benworth Capital P nersng
a Flori rted liability co

By Befnardo Navarro "
z
f

L \
Benworth Capital Partners-PR,
a Company in formation under the laws of the Commonwealth of Puerto Rico

// A
/‘:

L’/ C)

AN

.

/ : l
\
Y

By: CIaucIia P. Navarro
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AMENDED LOAN SERVICING
AGREEMENT

This Amended Loan Servicing Agreement (the “Agreement”) is dated September 23, 2021, and is between
Benworth Capital Partners PR LLC, a Puerto Rico limited liability company and Puerto Rico Mortgage Lender/
Servicer, NMLS No. 2234263, License No. IH-253, having an address at Plaza 221, 221 Avenida Ponce de Leon,
Suite 140, San Juan, Puerto Rico (“SERVICER”) and Benworth Capital Partners LLC, a Florida limited liability
company and Florida Mortgage Lender Servicer, NMLS No. 374363, License No. MLD359, having an address at
700 Biltmore Way, Suite C-1, Coral Gables, FL 33134 (“Lender”). The prior Loan Servicing Agreement signed
May 31, 2021 is null and void. The parties agree as follows:

Benworth Capital Partners LLC is a commercial mortgage lender/servicer and is organized in the State of Florida
under the rules of the National Mortgage Licensing System and the laws of the State of Florida, Office of
Financial Regulation (OFR) under Chapter 494 of the Florida Statues.

Benworth Capital Partners PR LLC is a commercial mortgage lender/servicer and is organized in the
Commonwealth of Puerto Rico under the rules of the National Mortgage Licensing System and the laws of
Puerto Rico Oficina del Comisionado de Institutos Financieros (OCIF).

1. Scope.

a. Lender retains SERVICER as Lender’s agent to employ commercially reasonable efforts to collect all
scheduled payments on various Loans originated by Lender (“Loan”) which are evidenced by one or
more promissory note(s) (“Note”) and secured by one or more deed(s) of trust/mortgages (“Deed of
Trust”), including the protection of the security for the Loan. SERVICER shall consult with and follow

instructions from Lender on non-routine collection matters.

b. Lender retains SERVICER as Lender’s agent to assist with its portfolio of Paycheck Protection Program
loans (“PPP loans”), mainly by assisting with obtaining Forgiveness for said loans, Servicing,
administering Guaranteed Purchase, and to provide Fraud monitoring for said loans.

2.Term and Termination. This Agreement shall commence as of the date of this agreement and continue
throughout as “SERVICER” receives all necessary documents to service loans and this Agreement executed
by all parties. This Agreement shall terminate when any of these events occur: (a) payment in full of all Loans
and reconveyance of the deed(s) of trust securing all the Loans; (b) 30-days written notice of termination by
SERVICER to Lender; (c) 30-days written notice by Lender to SERVICER accompanied by instructions
identifying the new person or entity to whom loan servicing shall be transferred; (d) issuance of a trustee’s
deed following a foreclosure of the Loan or final distribution of surplus proceeds whichever occurs last. Prior
to the effectiveness of any termination, SERVICER shall deliver to Lender all of Lender’s funds (less any
amounts due Servicer), an appropriate accounting and all necessary documentation. At termination, Lender
shall immediately reimburse SERVICER for any outstanding advances made pursuant to this agreement said

funds cannot be intercepted as stated above.

3. Specific Loan Servicing Functions.

| of 7
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* As to mortgage loans, SERVICER shall: (a) issue payment coupons or monthly statements to the
borrower directing Loan repayment to SERVICER; (b) issue payoff demands, beneficiary
statements and verifications of mortgage; (c) demand, receive and collect all Loan payments and
Loan payoff funds, and/or partial paydowns and deposit them immediately to SERVICER'S trust
account and pay any such funds received to Lender within 25-days of receipt by the SERVICER; (d)
issue annual income tax statements to the borrower and Lender; (e) answer borrower inquiries,
demands and requests; (f) grant appropriate payment deferrals; however, the SERVICER shall not
extend the Loan’s maturity date without Lender approval, (g) maintain adequate insurance
coverage which means that the SERVICER will monitor the continued effectiveness and claims on
any property insurance listed in the Loan escrow instructions. Should borrower not pay for
renewal of insurance, SERVICER may pay said premium or bind or obtain coverage for the Lender
through its carrier, if said product is available; should property be impounded for insurance and
federal or state law requires that servicer maintain the insurance when there is an impound
account, thus requiring servicer to advance insurance payment, Servicer to be reimbursed for
advance, (h) receive notices of property tax delinquencies, should a tax service be ordered through
escrow or thereafter. SERVICER shall not be responsible should tax service fail to send timely
notice; (i) execute and deliver on behalf of Lender and in Lender’s name any documents necessary
or convenient for the exercise of any rights or duties which Lender may have under the Loan; (j)
endorse to SERVICER'S Trust Account any checks or money orders payable to Lender and to
immediately deposit them into SERVICER'S trust account; (k) intentionally deleted; (I) notify
Lender in writing within 5-days of the recording of any of Notice of Default or Notice of Trustee
Sale on any senior liens about which Lender has informed SERVICER and on serviced loans; (m)
notify Lender in writing within 5 days of the recording of any notice of default on their own loan
(n) notify Lender within 5 days of the receipt of any payment constituting an amount greater than
or equal to five monthly payments, together with a request for partial or total satisfaction of the
mortgage, in which case the notice shall also indicate any further transfer or delivery instructions;
(o) promptly forward to Lender a copy of any Notice of Sale or of any request for satisfaction on
the Loan; (p) Lender within 15- days of any installments which becomes delinquent over 30-days;
(q) provide a year-end accounting if required by statute or regulation; (r) promptly communicate
to Lender any material information about collection of the Loan; and, (s) have the trust accounts
of the SERVICER and of any affiliate, if any, inspected by an independent certified public
accountant at no less than three-month intervals.

As to PPP loans, on a daily basis SERVICER shall diligently communicate with borrowers to
encourage them to apply for Forgiveness. This shall occur through phone communication, text,
voice mail and emails.

As to PPP loans, SERVICER shall monitor all fraudulent loan applications and submit SBA OIG
investigations. SERVICER will also submit Suspicious Activity Reports to FINCEN of the United
States Treasury Department.

As to PPP loans, SERVICER shall facilitate the response to all subpoenas and request for
information from any and all governmental agency.

As to PPP loans, SERVICER shall submit fraudulent or non-performing loans to the United States
Small Business Administration (SBA) for Guaranteed Purchase.

20f7
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As to PPP loans, SERVICER shall administer servicing functions for the Lender.

As to PPP loans, SERVICER shall monitor any PPP loan Bankruptcy filings and submit appropriate
documentation to Bankruptcy court if needed.

As tq PPP loans, SERVICER shall work with Lender’s customers who have submitted a Forgiveness
Application to the SBA and are required by the SBA to provide additional information needed to
the SBA to process the Forgiveness Application (each customer shall be referred to as an “Audited
Applicant”). Specifically, SERVICER shall assist all Lender's Audited Applications which receive a
request under the SBA’s requests for “lender additional information needed” or “all docs request”
(each application shall be referred to as an “Audited Application”).

a. SERVICER shall check the SBA's forgiveness portal on a daily basis for any new Audited
Applications.

b. Upon receipt from the SBA of an Audited Application, SERVICER shall send the
required notification, along with a request for additional documents, to the Audited
Applicant within five (5) days.

. SERVICER shall attempt to contact the Audited Applicant for thirty (30) days by
telephone and email.

d. SERVICER shall assist Audited Applicants to perform all necessary steps to ensure the
initial responsive submission of an Audited Application to the SBA.

e. SERVICER cannot guarantee that the Audited Applicant will be responsive to
SERVICER's request for documentation, and compensation to SERVICER shall not be
contingent upon completed Audited Applications, but rather on SERVICER making
attempts to contact the Forgiveness Applicant no less than four (4) times after
SERVICER communicates the initial request from the SBA to the Forgiveness Applicant.

f.  SERVICER shall be responsible for submitting the notice of SBA decision on the
Audited Application to the Audit Applicant, and work with the borrower on any
appeals.

g. SERVICER shall notify Lender if information is needed from Lender, who shall provide
the requested information to SERVICER within five (5) days from the date of the
request for timely submission to the SBA.

h. The SBA may also request an explanation as to Lender’s proposed forgiveness
amount. As to these requests, Lender shall be solely responsible to provide responses
to the SBA.

i. Lender shall designate a contact to which SERVICER can direct all requests for
information, as well as status updates regarding the forgiveness files.

4.Handling of Funds and Notices. Payments received by SERVICER pursuant to this agreement shall not be
commingled with the assets of the SERVICER or used for any transaction other than the transaction for which
the funds are received (unless directed by Lender or Lender’s agent). If the source for the payment is not the
maker of the note, the SERVICER shall inform the Lenders in writing of the source for payment. If the
SERVICER transmits to Lenders the SERVICER’S own funds to cover payments due from the borrower but
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unpaid as a result of a dishonored check, the SERVICER may recover the amount of the advances from the
trust fund when the past due payment is received or within 10 days of billing lender. Neither SERVICER nor
any other person, is authorized by this Agreement or by law to issue, or to engage in any practice constituting,
any guarantee or to engage in the practice of advancing payments on behalf of the borrower.

5.SERVICER Reliance of Information and Lender Representations. The undersigned Lender represents that
Lender, or its assignees, if any, owns the entire beneficial interest in the Loan. Lender agrees that SERVICER
may rely on all prior servicing records and information provided to SERVICER by Lender or by a predecessor
loan servicer and that SERVICER has no obligation or duty to research or verify such prior servicing records
and information.

6. Authority of SERVICER. Without further authorization, Lender expressly authorizes SERVICER to take any
actions set forth in this Agreement including, but not by way of limitation, those necessary to engage in loss
mitigation, forbearance agreements, loan modifications, to initiate, conduct and conclude a non-judicial or
judicial foreclosure or to exercise, on behalf of Lender, any remedies Lender may have. Lender understands
that SERVICER does not have a propriety modification or forbearance plan available to offer borrowers.
Lender represents that the Loan does not currently fall under any mandated government programs for
payment assistance should the borrower default. Unless the Lender provides SERVICER with a written copy
of Lender’s proprietary loan modification or forbearance plan, Lender represents to SERVICER that Lender
has no such plans. SERVICER is not authorized to enter into any forbearance plan or loan modification
without the written consent of Lender unless mandated by statute or regulation. Lender authorization
shall be on a loan-by-loan basis and shall be considered a “non-routine” matter. Upon Lender’s consent,
SERVICER may enter, on Lender’s, or its assignee’s behalf, a loan modification or forbearance plan.

Lender authorizes SERVICER to employ outside services (“Contractors”) reasonably necessary in the SERVICER
sole discretion to protect Lender’s interest in the Loan. These Contractors may include, but are not limited
to, appraisers, attorneys, accountants, foreclosure agents/trustees, and services provided by SERVICER or by
affiliated firms that are not within the scope of this Agreement (e.g., foreclosure agent or trustee when a
foreclosure must be commenced). Whether Contractor’s fees and costs have been incurred or whether they
are yet to be incurred, upon SERVICER’S demand, Lender shall pay said Contractor fees and costs as directed
by SERVICER. SERVICER may produce a copy of this Agreement as evidence of its authority. Should property
be located in a city or county in which an ordinance exists where registration fees, inspection fees, etc. exist,
Lender understands that Lender is responsible for payment of said fees, either directly by request of
SERVICER or reimbursement to SERVICER.

7 Default of Borrower. Upon borrower’s default under the Loan Documents and after receiving
instructions of Lender, SERVICER, or its designated Contractor (e.g., trustee, substitute trustee, or foreclosure
agent) are each authorized by Lender to take any and all reasonable or necessary actions on behalf of Lender
to: (1) satisfy or complete any conditions precedent to initiating, processing and concluding a non-judicial or
judicial foreclosure, including, but not limited to, taking any actions required or permitted by the Loan
Documents or pursuant to State law; and (2) to initiate, process, and conclude a non-judicial foreclosure
including, but not limited to, taking any actions required or permitted by the Loan Documents or pursuant to
State law. The authority granted by the Lender under this Agreement includes, but is not limited to, SERVICER
and a Contractor selected by SERVICER (e.g., trustee, substitute trustee, or foreclosure agent) each of whom
is authorized to take all actions on behalf of Lender relating to executing and processing a Notice(s) of Default;
a Declaration of Mortgage SERVICER included in the Notice(s) of Default; using a title company or vendor of
SERVICER'’S choice for recording documents on behalf of Lender, SERVICER or its Contractor; to prepare and
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record a Substitution of Trustee, if needed; to order a Trustee’s Sale Guarantee or litigation guaranty; to mail
“Post-Notice of Default Solicitation Letter” if necessary; to post, publish and take any and all other action
regarding a Notice of Foreclosure Sale; to request a bid or postponement information; to send required
postponement letters under Lender’s or SERVICER’S name; to conduct and/or continue a Foreclosure Sale;
to distribute all funds received whether reinstatement, payoff, or trustee sale proceeds. For each default of
borrower, Lender authorizes SERVICER, in its sole discretion, to direct any and all foreclosure actions through
foreclosure sale (which includes final distribution of any surplus proceeds), reinstatement, redemption or
other legal satisfaction or extinguishment of the Deed of Trust/Mortgage. Lender understands that SERVICER
may “underbid” to commence bidding, but SERVICER shall not accept less than full credit bid at Foreclosure
sale without Lender’s approval. Additionally, SERVICER has authority to quote payoff/reinstatements, or
redemption figures to borrower and to collect all funds on Lender’s behalf and release to lenders. While
having the authority to do so, Lender agrees that SERVICER may refuse to take any action to initiate, process
or conclude a non-judicial or a judicial foreclosure: (1) without an instruction from Lender; and, (2) until

Lender has deposited any fees, costs, instructions, and documents required by SERVICER or by Contractor
(e.g., trustee, substitute trustee or foreclosure agent).

8. Protective Advances. Lender shall make such advances that are necessary and prudent to protect and to
collect Lender’s interest in the Loan. SERVICER, in its absolute discretion, may, but is not obligated to, advance
its own funds to protect the security of Lender’s Loan, including making advances to cure senior liens,
property insurance, foreclosure expenses, repairs, advertising, litigation expenses, and similar items, but not
Loan payments. SERVICER shall be reimbursed such advances within 10 days after the SERVICER’S written
demand on Lender. SERVICER may be entitled to fees for these advances. To secure SERVICER's advances,
Lender hereby irrevocably assigns to SERVICER, to the extent of advances owed to SERVICER, the next Loan
payments or portion of loan payoff received after a SERVICER advance is made. Should Lender not reimburse
SERVICER upon SERVICER’S demand for any fees or advances due SERVICER, SERVICER has the right to deduct
said amount from any funds due Lender (including funds from other loans serviced by SERVICER to the extent
of said Lender’s interest in said other loans being serviced by SERVICER).

9. Loan Documents. SERVICER shall retain custody as agent for Lender of the original note, deed of trust,
mortgage, and any other document SERVICER feels is necessary to properly service the Loan. Lender is to

receive notice of receipt of original documents at time of receipt by SERVICER. On assigned investor loans,
the custody of documents shall be agreed upon by all parties.

10.Compensation. For its services, SERVICER shall be paid the following amounts, broken down as follows:

TYPE OF SERVICE to SERVICER

to Lender ]
Mortgage Loan 75% of the differential 25% of the differential
Servicing Fee fee fee
Mortgage Late Charge | 50% 50%
(10%)
Mortgage loan $50.00 0 T
preparation and
recording of each
Request for Notice
Mortgage loan Set Up $125.00 0
Fee — Should all

Sol/
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documentation not be
received at the onset
or additional work
must be performed to
set up this file, an
additional fee in the
amount of “$75.00-
$150.00” shall be
charged to Lender

Mortgage Default | If default interest is 25%, 75%
Interest 25% s
If default interest is 18%,
25%

MortFage Prepayment | goo 50%
Penalty

EPP loan forgiveness $500.00 per file 0
ee

PPP loan Fraud $50.00 per file 0
Monitoring Fees and

Guaranteed Purchase
PPP loan Servicing 65 bps 0

In addition, all payoff demand/reinstatement fees, verification of mortgage fees, wire fees, NSF fees,
overnight charges, forbearance agreement/modification fees, and bankruptcy administration fees are 100%
due to SERVICER-- SERVICER’S compensation is subject to change upon 30-days written notice to Lender;
Lender may avoid changes by terminating this Agreement in writing within the 30-day period. Should Lender
cancel servicing, a $50.00 fee per file cancelled shall apply in addition to the minimum servicing fee charge
per file. Should SERVICER be required or requested to perform additional services outside the scope of this
Agreement (e.g., trial testimony, deposition testimony, travel and waiting time in litigation matters), an
hourly rate of $75.00 to $250.00 per hour may apply, depending upon the type of personnel needed to
perform said duty. This does include SERVICER’S testimony time in court or in deposition. To secure
SERVICER’S COMPENSATION, Lender hereby irrevocably assigns to SERVICER, to the extent of compensation
owed to SERVICER, the next Loan payments or portion of loan payoff received from this loan or any other
loan which may be owned by Lender after SERVICER’S compensation has not been paid.

11.Value of Real Estate Security. Lender further understands and agrees that the security for any Note and
Deed of Trust/Mortgage is directly related to the equity in the security real estate (“Secured Property”).
Lender understands that the value or saleability of real estate can change at any time and, therefore, that
equity in the security real estate can increase or decrease. Lender hereby releases SERVICER from any liability
whatsoever in connection with the determination of the value of the Secured Property.

12.Lender Indemnification of Servicer. Lender agrees to hold harmless, indemnify and defend SERVICER
from any and all claims, demands, judgments, actions, and liability [herein collectively “Claims”], including
attorney’s fees and costs incurred in responding to and/or defending against such Claims, arising from, or
relating to in any way, the loan(s) and mortgages(s) which are the subject of this Agreement (“Indemnity”).
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Indemnity under this Agreement shall also apply to Claims arising from, or related to: (1) the SERVICER’S
conduct under this Agreement except for conduct of the SERVICER that is adjudicated to be the direct result
of SERVICER'S gross negligence or willful misconduct; (2) the conduct of Lender’s Brokers who originated the
Loan for either the original lender or for the borrower; (3) Any conduct of any predecessor or successor loan
servicer; (4) the trustee, substitute trustees, foreclosure agents and vendars providing foreclosure related
services; and, SERVICER’S agents, employees, managing members, officers and directors.

13.Survival. The provisions of this Agreement relating to indemnity and all provisions relating to SERVICER’S
fees, costs, and reimbursements for advances, shall survive the termination of this Agreement.

14.Notice. Notices pursuant to this Agreement shall be in writing and may be served by email with
confirmation that the e-mail was delivered and read, facsimile with transmission and receipt verification;
personal delivery; overnight delivery or certified mail, return receipt requested, at the SERVICER’s addresses
set forth atthe beginning of this Agreement and at the Lender’s address set forth below beneath the Lender’s
signature. Either party may change that party’s address for notice by sending written notice to the other
party. Notices pursuant to this paragraph shall be deemed received one business day after it was sent or
transmitted as set forth herein or 2 business days after actual receipt, whichever is earlier.

15. Venue. This Contract shall be governed in all respects by the laws of Puerto Rico. Any lawsuit or other
action brought by or against either of the parties based upon or arising from this Contract shall be brought
in a court or other forum of competent jurisdiction in Puerto Rico.

16. Counterparts. This Agreement may be executed in duplicate counterpart, and each such counterpart
together shall constitute one document. This Agreement shall be considered fully executed as of the date
last signed. This Agreement may be signed and the signatures may be transmitted by scan and email, and
such faxed or scanned signatures shall be considered as original signatures.

AGREED & ACCEPTED:

Bet)Mh Capi

: Bernardo Navarro
NMLS #329578

Benworth Capital Partneu}% LLC,

a Puerto Rico limited liability l::mpany
% L
o 2N

By: Claudia P. Navarro
NMLS #341277
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IN THE CIRCUIT COURT OF THE 11TH
JUDICIAL CIRCUIT, IN AND FOR
MIAMI-DADE COUNTY, FLORIDA
CIRCUIT COURT DIVISION

CASE NO. 12-12858 CA 27

TOTAL BANK, a Florida corporation,
Plaintiff,

vs.

BERNARDO ENRIQUE NAVARRO,
an individual,
Defendant.

The above-entitled cause came on for hearing before the
Honorable Rosa Rodriguez, Judge of the above-styled court,
at the Dade County Courthouse, Miami, Florida, on the 29th

day of January, 2014, commencing at 11:30 a.m.

EDMEE PRATS COURT REPORTING SERVICES EXHIBIT

(305) 324-5431 z “C ”n
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APPEARANCES

On behalf of the Plaintiff:

SAPURSTEIN & BLOCH, P.A.

9700 South Dixie Highway
Suite 1000

Miami, Florida 33156

BY: BURT SAPURSTEIN, ESQUIRE

On behalf of Benworth:

LAW OFFICE OF ALEXIS GONZALEZ, P.A.
3162 Commodore Plaza, Suite 3-E
Coconut Grove, Florida 33133

BY: TLAZARO VAZQUEZ, ESQUIRE

EDMEE PRATS COURT REPORTING SERVICES
{305) 324-5431
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1 (Thereupon, the following proceedings

2 were had:)

3 THE CQURT: Total Bank versus Navarro,
4 is anybody here for this?

5 MR. VAZQUEZ: Yes, Your Honor. Lazaro
6 Vazquez on behalf of the Garnishee, Benworth
7 Capital Partners, LLC.

8 MR. SAPURSTEIN: Burt Sapurstein on

9 behalf of Plaintiff, Total Bank.

10 Good morning, Your Honor.

11 MR. VAZQUEZ: We have a court reporter
12 present here today.

13 THE COURT: Great. Please announce your
14 appearances.
15 MR. VAZQUEZ: Lazaro Vazquez on behalf
16 of Garnishee, Non-Party Benworth Capital

17 Partners, LLC.

18 MR. SAPURSTEIN: And Burt Sapurstein on
19 behalf of Total Bank, the Plaintiff.

20 MR. VAZQUEZ: Your Honor, before I begin
21 my argument, just two things. If I may
22 approach with a copy of the motion, I have a
23 hard copy for the court.
24 THE COURT: Great. I have a copy. It's
25 NON-PARTY Benworth Capital Partners, LLC's

EDMEE PRATS COURT REPORTING SERVICES
(305) 324-5431
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1 Motion for Protective Order and Objections to
2 Corporate Representative Subpoena... just to
3 make sure that is the same copy.
4 MR. VAZQUEZ: Yes, Your Honor, that is
5 what I just handed to the court.
6 THE COURT: I have it.
7 MR. VAZQUEZ: Your Honor, before I get
8 into the merits of the actual argument, and I
9 just want to make sure that the court is
10 aware that the garnishee's position is, it's
11 not objecting to any discovery being sought
12 in execution of the final judgment against
13 the individual Defendant who is Bernardo
14 Enrique Navarro. Our objections are actually
15 as to particular points raised in the Notice
16 of Deposition Duces Tecum. First of all,
17 Benworth is not a party, it is a garnishee,
18 and as a matter of fact, Benworth is a
19 competitor of Total Bank; Benworth issues
20 loans just like Total Bank issues loans, so
21 ' they're both in the same industry.
22 I also want to bring up to the court's
23 attention that the court has not ordered
24 Mr. Navarro to file a fact information sheet.
25 I have a copy here of the Final Judgment,

EDMEE PRATS COURT REPORTING SERVICES
(305) 324-5431
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1 Default Final Judgment, which doesn't say

2 that the individual Defendant is ordered to
3 file a fact information sheet. Now, the

4 issue is that they're seeking the discovery
5 as to the finances of Benworth, the actual

6 corporation and as to the finance of other

7 employees at Benworth, and that's the extent
8 of our objection.

9 If Your Honor goes to Page 2 of our

10 motion, it says that Benworth is -- excuse
11 me, that they're asking -- examination topic
12 number two, they're asking Benworth to

13 produce a representative regarding the

14 payments made to other employees of the

15 garnishee for the years 2012 to 2013.

16 They're also seeking any person reporting

17 self-employment income through garnishee for
18 the years 2012 through 2013, and they're

19 seeking Benworth produce a representative
20 regarding the financial records of garnishee
21 for the years 2012 through 2013.
22 Our entire position has been, they're
23 obviously entitled to seek discovery of
24 the -- any payments that are going towards
25 Bernardo Enrique Navarro, but everything else

EDMEE PRATS COURT REPORTING SERVICES
(305) 324-5431
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1 is off limits because otherwise it turns into
2 a fishing expedition.

3 THE COURT: Let me interrupt.

4 MR. VAZQUEZ: Yes,

5 THE COURT: The Defendant is Navarro, as
6 an individual only?

7 MR. VAZQUEZ: Yes, Your Honor.

8 THE COURT: And the judgement is as to

9 Navarro as an individual only?
10 MR. VAZQUEZ: Yes, Your Honor.
11 THE COURT: I just want to make sure. Go
12 ahead.

13 MR. VAZQUEZ: And going forward -- I
14 have a copy of the --
15 THE COURT: I'm sorry to interrupt you

16 again. You don't have an objection to any of
17 this as it pertains to Mr. Navarro
18 individually, your objection is as to other
19 parties; is that correct?
20 MR. VAZQUEZ: Yes, Your Honor.
21 THE COURT: Okay. So the employees
22 namely are the only other parties that
23 there's an interest in?
24 MR. VAZQUEZ: Yes.
25 THE COURT: Okay.

EDMEE PRATS COURT REPORTING SERVICES
(305) 324-5431
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1 MR. VAZQUEZ: Yes, Your Honor.

2 THE COURT: Okay.

3 MR. VAZQUEZ: And I have here about

4 seven or so employees that are employed by

5 Benworth.

6 THE COURT: Okay. Let me just cut to the
7 chase here -- I'11 get back to you.

8 Mr. Sapurstein, that has a certain

9 visceral appeal right away, that if he's the
10 garnishee and if he's an individual. So

11 explain.

12 MR. SAPURSTEIN: Happy to, Your Honor.
13 THE COURT: Okay.

14 MR. SAPURSTEIN: If I may, 1'd like to
15 show the court the Florida Department of

16 State, Division of Corporation information on
17 Benworth.

18 THE COQURT: Okay.

19 MR. SAPURSTEIN: So that Your Honor can
20 see that the manager of Benworth is
21 Mrxr. Navarro. I also have the deposition in
22 aid of execution of Mr. Navarro that we took
23 a little over a year ago, Your Honor. This
24 is the original, if I may.

25 And, Your Honor, this is not a situation

EDMEE PRATS COURT REPORTING SERVICES
(305) 324-5431
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1 where we're dealing with a third party

2 unrelated to our debtor, this is a

3 corporation owned and controlled by our

4 debtor.

5 In the deposition, Your Honor, Page 9,
6 Line 18, I ask Mr. Navarro: "Are you

7 employed, sir?"

8 "Yes."

9 "By whom?"
10 "Benworth Capital Partners."”

11 "And what position do you hold?"

12 "President.”

13 Well, actually he's the manager, Your
14 Honor.

15 THE COURT: Okay.

16 MR. SAPURSTEIN: And so I said: "Are you
17 paid a salary?"

18 And he said: "No."

19 I said: "How are you paid?"

20 And his answer was, moving to Page 10.
21 "Year end, I get paid at the end of the

22 year."

23 And T said: "Do you get one check?"
24 He said: "Yes."

25 "And did you receive a check in December

EDMEE PRATS COURT REPORTING SERVICES
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1 of '12?"

2 "No."

3 "Why not?"

4 "My accountant hasn't done it yet."

5 "Are you expecting a check in a

6 particular amount?"

7 "I don't know."

8 "You don't know if you're expecting to
9 get paid?"”
10 "I don't know when I'm expecting it."
11 "How much is the check going to be?"
12 "I don't know."

13 S50 we go on to Page 12, and I'm asking
14 him how do you explain how much money you're
15 going to get, you're the president?

16 I said: "Are you also the owner of

17 Benworth?"

18 "I'm an owner."

19 "Are you a shareholder?”
20 "Yes."
21 Then he says his percentage of the

22 shares is nine percent and his wife's

23 percentage is 91 percent, Your Honor.
24 So when we start talking about other
25 employees specifically, I want to know about

EDMEE PRATS COURT REPORTING SERVICES
(305) 324-5431
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his wife who he said -- moving to Page 13,
Your Honor: "Is your wife employed by
Benworth?"
"Yes . m”

"What does she do?"

"She helps with the office.”

"She's an office worker?"

"Yes."

"And does she receive a salary?"

"Yes."

"How much does your wife receive?"

And he says that he has no idea.

THE COURT: Let me ask you, are you
seeking only Mr. Navarro and Mrs. Navarro or

are there others?

MR. SAPURSTEIN: Well, in his deposition

he says he has two or three --

THE COURT: I'll let you respond.

MR. SAPURSTEIN: He says he has two or
three other employees, Your Honor. I don't
care about the other unrelated employees.

THE COURT: Okay. So you're interested
in the wife?

MR. SAPURSTEIN: TI'm interested in the

wife.

EDMEE PRATS COURT REPORTING SERVICES
{305) 324-5431
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THE COURT: Okay.

MR. SAPURSTEIN: I'm interested in
Mr. Navarro. It doesn't sound to me like
somebody who says he gets one check at the
end of the year, is the manager of the LLC,
is the member of the LLC and suddenly say, "I
don't know how much money T'm getting,"” et
cetera et cetera.

THE COURT: I didn't know what this
business -- I just didn't know the scenario.
MR. SAPURSTEIN: ©No, of course not.

THE COURT: T didn't know any of these
facts.

MR. SAPURSTEIN: He does go on to say
that his wife gets paid $70,000 on Page 19 of
the, of the deposition.

And I would also point out that he was
subpoenaed to bring his tax return and he
brought only two pages and never brought the
schedules including the K1 which would tell
us the theoretically how much he earned from
Benworth. So there's that issue as well,
Your Honor.

THE COURT: I understand.

MR. SAPURSTEIN: Thank you.

EDMEE PRATS COURT REPORTING SERVICES
(305) 324-5431
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THE COURT: Thank you. Okay. Got the
picture somewhat.

Let me hear from you again.

MR. VAZQUEZ: Just briefly, Your Honor.
Again, it's very important to note that
Benworth is a direct competitor of Total Bank
so there -- if you take a look at their
specific request, and I attached a copy of
the Notice of Deposition.

THE COURT: I have it here.

MR. VAZQUEZ: It's not requesting what
he's saying he wants here today in court,
it's actually very, very ambiguous.

THE COURT: Where are you reading? T
have Page 1 or -- where —--

MR. VAZQUEZ: Exhibit A.

THE COURT: Hold on. Number 1 -- you
mean you're going to be asking about payments
to him or just like, you know, like, when he
was employed and how much he's been paid? .

MR. VAZQUEZ: I don't have an objection
to Number 1, Your Honor.

THE COURT: Okay.

Number 2 is going to be only other

employees, but that's really going to be just

EDMEE PRATS COURT REPORTING SERVICES
(305) 324-5431
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to the wife, correct, Mr. Sapurstein?

MR. SAPURSTEIN: Yes, Your Honor.

THE COURT: Wife only?

MR. SAPURSTEIN: Yes.

THE COURT: And then 3, any person
reporting self-employment income -- I don't
understand that.

MR. SAPURSTEIN: Well, Your Honor,
again, they didn't bring their entire tax
return, notwithstanding the fact that they
were subpoenaed to do so. So, we're not sure
whether he pays himself a 1099 and he does
self-employment tax, or whether he get a W-2
from Benworth.

THE COURT: Okay.

MR. SAPURSTEIN: We'd like to see the
W-2's of both Mr. Navarro and his spouse so
we can determine if they're paid. He claims
he gets one check at the end of the year.
We'd like to see the payroll, we'd like to
see if that's correct.

THE COURT: Okay.

MR. SAPURSTEIN: And they can redact it
as to any other employee, other than

Mr. Navarro and his spouse.

EDMEE PRATS COURT REPORTING SERVICES
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THE COURT: So basically you want the
W-2, any payroll records or documentation
reflecting payments to Mr. and Mrs., whether
they're as employees or 1099's or whatever.

MR. SAPURSTEIN: Exactly, Your Honor,
that's correct.

THE COURT: Okay, T understand. And then
financial records of the garnishee for the
years 2012 and 2013.

MR. VAZQUEZ: That's overly ambiguous,
Your Honor.

THE COURT: Hold on.

MR. VAZQUEZ: That's our issue.

MR. SAPURSTEIN: Again, Your Honor,
since Mr. Navarro is the member/owner of the
company, along with his wife, they appear to
own 100 percent of the company, we'd like to
see the balance sheet, we'd like to see the
assets, we'd like to see what monies are
being earned by that company because that
bares directly on the ability we believe of
Mr. Navarro to pay this judgment.

THE COURT: Okay. I understand.

Let me hear -- let'’s start with two.

This goes to the wife considering that she

EDMEE PRATS COURT REPORTING SERVICES
{305) 324-5431
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owns 91 percent.

MR. VAZQUEZ: Your Honor, just cutting
to the chase. The bottom line is what he's
requesting is.... he wants the wife's
information. The wife has a private
financial interest in this information that's
separate and apart from her husband. The
judgement was entered personally against
Bernardo Enrique Navarro, it was not entered
against his wife, that's the whole reason why
we're objecting today. I feel that the
wife's private financial information is off
limits as well and I have case law to support
that. They haven't shown -- there has to be
some kind of good faith predicate to show
that there's something going on where it
would alert them to the fact that they have
to have discovery as to this person.

THE COURT: Let me see your case.

MR. VAZQUEZ: Yes.

THE COURT: Let me see it.

And then really four goes hand in hand
because that's related to the wife also.

In light of Mr. Navarro seeming to be in

control of the company but with the wife

EDMEE PRATS COURT REPORTING SERVICES
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actually owning the stock, you know, I
understand the concern.

MR. SAPURSTEIN: Your Honor, also in the
deposition, I said: "What does your wife do,
she has three children at the time six and
under?"

He said: "She works from the home."

I said: "Well, what does she do?

And his answer was: "Well everything,
she washes the floor, she types."™ This is
the response I got.

THE COURT: At the business?

MR. SAPURSTEIN: Yes, notwithstanding
the fact that she's allegedly the 91 percent
owner of the company.

THE COURT: Give those to the bailiff,
please.

Let me see the cases that you have.

So you've given me this Rappaport case,
and in this case they were just going after
discovery of the wife, there was no company
in the middle like we have here.

MR. VAZQUEZ: Correct, Your Honor.

THE COURT: I'm just glancing at it, so

I'm going to rely on you if I've

EDMEE PRATS COURT REPORTING SERVICES
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misapprehended it.

MR. VAZQUEZ: 1I'm sorry, Your Honor. If
I could direct the court to this one
particular case out of the Third D.C.A.

THE COURT: Yes.

MR. VAZQUEZ: It's a law firm -- you
have the copy in front of Your Honor.

THE COURT: Yes.

MR. VAZQUEZ: TIt's Pyszka Kessler
Massey. 1It's the Law Firm's move for a
protective order in a dissolution of marriage
proceeding to limit discovery of financial
documents by non-equity partner's wife.

This is the same scenario, where the
wife is a partner in Benworth and she has no
stake in this judgment, the judgement is
entered against her husband, and now they're
trying to backdoor in and reach the wife, but
they haven't laid that predicate.

THE COURT: Well, they're not really
trying to reach the wife, from what I
understand, they're trying to reach his
interest in this Benworth company and whether
any of his interests in that or assets,

either assets, interest in the company or

EDMEE PRATS COURT REPORTING SERVICES
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income is, I guess, being diverted to the

wife. 1It's not a situation, as I see it,

where they're just, you know, going to the
wife just because she's the wife.

MR. SAPURSTEIN: Exactly.

MR. VAZQUEZ: And the court has hit on
the point. They're trying to see if he's
diverting monies to the wife, but they
haven't established anything. There has --
he has to lay some kind of predicate. He
took the man's deposition, man referring to
Navarro, and Navarro, in full candor, said
this is my wife's interest, this is what she
does for a living. But that's not a showing
to the court that it's sufficient to invade
the wife's privacy interest as a partner of
Benworth.

MR. SAPURSTEIN: Your Honor, it takes a
lot of temerity to stand before the court,
when your client comes to a deposition and
says that he's the nine percent owner, his
wife's 91, she gets 70,000, he may or may not
get a check, yet the documents with Secretary
of State reflect that he's the manager of the

company, 1it's his company. What does she do?

EDMEE PRATS COURT REPORTING SERVICES
(305) 324-5431




Case 1CHse\BBLEV-FE844&MMD ocDoeumeritSl -1 0-ile dFildd001 254/ 2 P agPdget 20 b6@FagelD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

#: 430
19

She washes the floor and types.

It's clear that this Defendant is
attempting to hide income and assets, and I
think it's very reasonable to take a look and
see the extent to which that is happening.

THE COURT: I've heard enough. I'm going
to deny the Motion for Protective Order
regarding the wife, you know, matters related
to her and this company, given that
Benworth --

MR. VAZQUEZ: Benworth Capital Partners.

THE COURT: -~ is a competitor, if
there's some kind of confidentiality
agreement that you all want to include or --
you know, certainly I would, you know, be
willing because I understand, but I don't
know that any proprietary issues, you know,
would come up, but you could consider that.

But I think that as to the wife's
finances, just as to this one company, his
interest in this one company, is not
inappropriate.

MR. VAZQUEZ: Your Honor, if I could
just make a record.

THE COURT: Sure.

EDMEE PRATS COURT REPORTING SERVICES
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MR. VAZQUEZ: We've cited to the 3rd
D.C.A.'s opinion at 602 So.2d 955, Pyszka,
Kessler, Massey, Weldon, Catri, Holton, &
Douberley v. Mullin.

It's our position that, "Disclosure of
information delineating the partners'
financial situation unnecessarily violates
their privacy rights." And we're relaying on
this opinion. And here the order would
violate the privacy rights of the wife.

The next opinion that we're relying on
would be Bradstreet v. Taraschi, it's at 529
So.2d 809. "In a dissolution of marriage
action, a third party's financial records may
discoverable if an issue arises as to
improper financial dealings between the third
parties and one of the spouses. However, it
is improper to require a third party to
disclose financial records which are not
relevant to any economic issues in the
action. Trial courts must perform a delicate
balancing act, an inquiry which is too
limited may prevent a spouse from obtaining
evidence necessary to show the misconduct

alleged, while an overwrought inquiry becomnes

EDMEE PRATS COURT REPORTING SERVICES
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an unfettered fishing expedition.” And
that's our position here.

If the court would allow us to have
maybe an evidentiary hearing, we also have
case law that says that the showing must be
made at an evidentiary hearing as far as
demonstrating the need to take a third party
deposition and invade their private finances;
I don't know if the court would be amenable
to that.

THE COURT: Well, I've already had a
hearing and I've ruled so I'm not sure what
you're asking. Now you want an evidentiary
hearing? I'm not sure where that fits into
this picture.

MR. VAZQUEZ: In other words, it's our
position that the case law mandates that the
party requesting the discovery has to request
an evidentiary hearing and prove to the court
and make detailed findings of fact as to
whether or not there is something -- some
deceit or something devious going on as far
as moving the finances between the wife and
husband, and it's our position that they have

not shown that.
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THE COURT: Well, that's a different
issue because I've ruled and you're making
that argument after I've given a ruling, so I
think you've waived that, as far as I'm
concerned.

MR. SAPURSTEIN: Your Honor --

THE COURT: So that's my ruling.

MR. SAPURSTEIN: Your Honor, from a
timing standpoint, how long for them to
produce and to appear at a deposition? It's
been several months because they requested a
special hearing.

THE COURT: I don't know. I mean, was it
because you wanted to wait for this?

MR. VAZQUEZ: Yes, Your Honor.

THE COURT: Okay, so --

MR. VAZQUEZ: We'll cooperate. We'll
prepare a proposed agreed order -- proposed
order based on the court's ruling.

THE COURT: I don't know. Within what?
A couple of weeks, a week, ten days? I mean,
I don't know if you're going to take it up.

MR. VAZQUEZ: Twenty days.

MR. SAPURSTEIN: Twenty days is fine

with me, Your Honor, if they'll produce

EDMEE PRATS COURT REPORTING SERVICES
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within 20 days. And how long to appear for a
deposition, Your Honor, a corporate
representative, to appear for a deposition?
Thirty days, an agreed time within 30 days?
MR. VAZQUEZ: I don't know whether my
client is available or not, but 30 days is --
THE COURT: That sounds more than
reasonable. I'll tell you what, let's make
it 30 days and if there's some extreme
hardship or some problem that -- Mr.
Sapurstein is reasonable as far as I know --
no, you've always been pretty reasonable, so
I can't imagine that if there's is some
legitimate scheduling issue that you wouldn't
be able to work it out, but, you know, I'm
here in case you can't.
MR. SAPURSTEIN: Thank you, Your Honor.
THE COURT: Thank you. Nice to see you

all. Have a nice day.

(Thereupon, at 12:00 the hearing was

concluded for the day.)
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UNITED STATES DISTRICT COURT

for the
District of
)
)
)
OTO ANALYTICS, LLC, )
Plaintiff(s) )
V. ; Civil Action No.
)
)
)
Benworth Capital Partners PR LLC et al. )
Defendant(s) )

SUMMUONS IN A CIVIL ACTION

To: (Defendant’s name and address)

Benworth Capital Partners PR LLC
954 Ave Ponce de Leon
Suite 205 - PMB 10319

San Juan, PR 00907

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — or 90 days in a Social Security Action — you must serve on the plaintiff an answer to the attached
complaint or a motion under Rule 12 of the Federal Rules of Civil Procedure. The answer or motion must be served on
the plaintiff or plaintiff’s attorney, whose name and address are:

Alejandro J. Cepeda-Diaz
McConnell Valdés LLC
270 Mufioz Rivera Ave.

San Juan, Puerto Rico 00918

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

MARIA ANTONGIORGI-JORDAN, ESQ
CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

[] Ipersonally served the summons on the individual at (place)

on (date) .or

[] Ileft the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address: or

[ ] Iserved the summons on (name of individual) , wWho is

designated by law to accept service of process on behalf of (name of organization)

on (date) .or
[ ] Ireturned the summons unexecuted because . or
[ ] Other (specify):
My fees are $ for travel and $ for services, for a total of $

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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UNITED STATES DISTRICT COURT

for the
District of
)
)
)
OTO ANALYTICS, LLC, )
Plaintiff(s) )
V. ; Civil Action No.
)
)
)
Benworth Capital Partners PR LLC et al. )
Defendant(s) )

SUMMUONS IN A CIVIL ACTION

To: (Defendant’s name and address)

Benworth Capital Partners LLC
700 Biltmore Way, Suite C1
Coral Gables, FL 33134

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — or 90 days in a Social Security Action — you must serve on the plaintiff an answer to the attached
complaint or a motion under Rule 12 of the Federal Rules of Civil Procedure. The answer or motion must be served on
the plaintiff or plaintiff’s attorney, whose name and address are:

Alejandro J. Cepeda-Diaz
McConnell Valdés LLC
270 Mufioz Rivera Ave.

San Juan, Puerto Rico 00918

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

MARIA ANTONGIORGI-JORDAN, ESQ
CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

[] Ipersonally served the summons on the individual at (place)

on (date) .or

[] Ileft the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address: or

[ ] Iserved the summons on (name of individual) , wWho is

designated by law to accept service of process on behalf of (name of organization)

on (date) .or
[ ] Ireturned the summons unexecuted because . or
[ ] Other (specify):
My fees are $ for travel and $ for services, for a total of $

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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UNITED STATES DISTRICT COURT

for the
District of
)
)
)
OTO ANALYTICS, LLC, )
Plaintiff(s) )
V. ; Civil Action No.
)
)
)
Benworth Capital Partners PR LLC et al. )
Defendant(s) )

SUMMUONS IN A CIVIL ACTION

To: (Defendant’s name and address)

Bernardo Navarro
954 Ave Ponce de Leon,
Suite 205 - PMB 10319,

San Juan, PR, 00907

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — or 90 days in a Social Security Action — you must serve on the plaintiff an answer to the attached
complaint or a motion under Rule 12 of the Federal Rules of Civil Procedure. The answer or motion must be served on
the plaintiff or plaintiff’s attorney, whose name and address are:

Alejandro J. Cepeda-Diaz
McConnell Valdés LLC
270 Mufioz Rivera Ave.

San Juan, Puerto Rico 00918

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

MARIA ANTONGIORGI-JORDAN, ESQ
CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

[] Ipersonally served the summons on the individual at (place)

on (date) .or

[] Ileft the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address: or

[ ] Iserved the summons on (name of individual) , wWho is

designated by law to accept service of process on behalf of (name of organization)

on (date) .or
[ ] Ireturned the summons unexecuted because . or
[ ] Other (specify):
My fees are $ for travel and $ for services, for a total of $

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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UNITED STATES DISTRICT COURT

for the
District of
)
)
)
OTO ANALYTICS, LLC, )
Plaintiff(s) )
V. ; Civil Action No.
)
)
)
Benworth Capital Partners PR LLC et al. )
Defendant(s) )

SUMMUONS IN A CIVIL ACTION

To: (Defendant’s name and address)

Claudia Navarro
954 Ave Ponce de Leon,
Suite 205 - PMB 10319,

San Juan, PR, 00907

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — or 90 days in a Social Security Action — you must serve on the plaintiff an answer to the attached
complaint or a motion under Rule 12 of the Federal Rules of Civil Procedure. The answer or motion must be served on
the plaintiff or plaintiff’s attorney, whose name and address are:

Alejandro J. Cepeda-Diaz
McConnell Valdés LLC
270 Mufioz Rivera Ave.

San Juan, Puerto Rico 00918

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

MARIA ANTONGIORGI-JORDAN, ESQ
CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

[] Ipersonally served the summons on the individual at (place)

on (date) .or

[] Ileft the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address: or

[ ] Iserved the summons on (name of individual) , wWho is

designated by law to accept service of process on behalf of (name of organization)

on (date) .or
[ ] Ireturned the summons unexecuted because . or
[ ] Other (specify):
My fees are $ for travel and $ for services, for a total of $

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:





