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Johnathon Ervin, a business owner, accuses Amazon of canceling a contract in retaliation for union organizing.

Drivers as Employees at Amazon?

FROM FIRST BUSINESS PAGE

But if the cases against Amazon
prevail, they could eventually
prompt a restructuring of the
company’s last-mile delivery sys-
tem and open the door to a wave of
union organizing, labor experts
said.

“When it comes to organizing,
success breeds success,” said
Benjamin Sachs, a labor professor
at Harvard Law School.

A Question of Control

At the heart of the labor board
cases is a key question: How
much control does Amazon exert
over those delivering packages?

The e-commerce giant argues
that its role is minimal. Over 3,000
delivery service partners, or
D.S.Ps, determine pay, schedules
and work conditions for drivers,
the company said.

But according to N.L.R.B. find-
ings, the Teamsters and many
drivers say Amazon dictates
nearly every aspect of the job.

Dustin Neskahi has been deliv-
ering packages for Amazon in
Lenexa, Kan., for almost a year
and a half, through Go Go Logis-
tics, a service partner. With
roughly 300 packages to deliver
each day at more than 200 loca-
tions, he said, he sometimes has to
forgo the two 15-minute breaks he
is allowed.

If he fails to drop off all of the
packages in his van by the end of
the day, Amazon penalizes Go Go
Logistics, he said.

“I just feel like I have the pres-
sure to represent what they want
from us,” Mr. Neskahi said. “I've
got to be Amazon’s little poster
boy for a delivery driver.”

Once last month, Mr. Neskahi
said, he drove for more than 10
hours without a break and didn’t
finish his deliveries until 9:30 p.m.

Cameras in the Amazon-
branded van monitor his moves —
information sent directly to Ama-
zon, which alerts Go Go Logistics
to any infractions. On that late
night on the road, Mr. Neskahi had
to look away from the dashboard
longer than usual to identify ad-
dresses in the dark. That, he said,
will probably result in a mark-
down on his scorecard.

The monitoring and expecta-
tions to perform come from Ama-
zon, he said. The subcontracted
company is “under a chokehold,”
he added. “They are the messen-
gers, the middlemen.”

Ms. Hards, Amazon’s spokes-
woman, pushed back against the
notion that Amazon penalizes
third-party companies for their
performance. Amazon sets safety,
compliance and quality stand-
ards, she said, and provides re-
sources to help meet them. Cam-
eras in vans flag unsafe behavior
on the road, she said, but D.S.P.s
are responsible for how to re-
spond.

Workers at Go Go Logistics
have not taken steps to unionize.
But Mr. Neskahi said he and a cou-
ple of fellow employees had en-
couraged others to join them in
talking to a Teamsters represent-
ative. A union, he said, could take

up issues of pay and workload
with Amazon directly.

When it ended its contract with
the delivery service in Palmdale
after drivers started to organize,
Amazon said the move was unre-
lated to the union campaign — but
Johnathon Ervin, who owns the
business, Battle-Tested Strat-
egies, argued that it was retalia-
tion. (Ms. Hards of Amazon said
the company “does not retaliate
for union organization.”)

Mr. Ervin said he had been
drawn to the Amazon delivery
program because of the allure of
becoming an entrepreneur. He
served as an Amazon ambassador
at one point, talking to prospec-
tive D.S.P. owners.

“But eventually, you realize
over the years that they don’t
want leaders,” Mr. Ervin said.
“They do not want pushback.
They want compliance.”

Mr. Ervin said all the driver
metrics available to him as the
owner of a subcontracted delivery
company came from Amazon,
through the e-commerce giant’s
systems. When Amazon’s system
found an infraction, an Amazon
manager would tell him how to
counsel the driver, he said.

The N.L.R.B. regional director’s
finding that Amazon is a joint em-
ployer of the Palmdale drivers
“confirmed the obvious,” Mr. Er-
vin said. Amazon was his compa-
ny’s only client, and it hasn’t oper-
ated since he lost the contract.

Most recently, drivers at eight
D.S.Ps in New York City signed
authorization cards to unionize
with the Teamsters. Drivers at
four service partners in Skokie,
Ill., have also signed Teamsters
union cards this year.

Emmanuel Trinidad has been
delivering Amazon packages for
just over one year through Cornu-
copia Logistics in the New York
borough of Queens, where hun-
dreds of drivers have signed un-
ion cards. On a Monday morning
in early October, he tapped his
badge at the entrance to Amazon’s
DBK4 plant, donning an Amazon
vest as a steady flow of Prime-
branded vans exited the parking
lot.

If he gets a few stops behind
schedule, Amazon immediately
tells Cornucopia to contact him,
Mr. Trinidad said.

“To me, that tells you I work for
Amazon as well,” he said.

Last month, Mr. Trinidad and
his colleagues staged a demon-
stration to demand that Amazon
recognize their Teamsters union
and negotiate a contract. They got
a raise, but Mr. Trinidad said it
was not enough. His brother is
represented by the Teamsters as a
UPS employee in Massachusetts.
Mr. Trinidad wants the same, in
the hopes of securing better bene-
fits and clear workload guidelines.
Some days, he said, he has to de-
liver 350 packages at over 100 lo-
cations.

“We just need a more stable
work environment,” he said.

A Legal Battle Ahead
The fight in Palmdale offers a

peek at the challenges ahead.

For one, under U.S. labor law,
the Teamsters have to organize
drivers location by location at the
thousands of D.S.Ps, said Susan
Schurman, a labor professor at
Rutgers University. The same sit-
uation has posed hurdles for union
organizing at companies like Star-
bucks.

“That’s a massive challenge to
any union, even one as big as the
Teamsters,” Ms. Schurman said.

And even after drivers vote to
unionize, Amazon could stretch
out the bargaining process; work-
ers at a Staten Island Amazon
warehouse who voted to unionize
more than two years ago still don’t
have a contract.

Unions have to persuade driv-
ers to get on board, too. While
there is momentum for unioniza-
tion at Amazon facilities like the
one in Queens, some drivers, es-
pecially those who are new to the
job, aren’t willing to throw their
full support behind the Teamsters’
campaign just yet.

Dia Ortiz, two weeks into her
job as a driver based at Amazon’s
center in Queens, said she was
earning more than she did as a
manager at Old Navy. A $1.50-an-
hour raise, which took effect
around the time the union cam-
paign went public, was enough to
keep her from signing a union
card, she said.

Despite the hurdles, the N.L-
.R.B’s early findings could spur
more union organizing. They have
the potential to eventually force
Amazon to the bargaining table as
the “party that has the power to
make things better;” Mr. Sachs of
Harvard Law School said.

Conditions for drivers, as they
stand, have pushed Malachi Allen
away from the job. Mr. Allen
started working for a Sacramento
delivery service called ONCI in
early 2023, with the allure of
$23.50 an hour for solo work on
the road. But the scrutiny of his
moves quickly soured him on the
job.

The last straw came on Aug. 19.
Mr. Allen, on his 45-minute drive
to deliver packages in Fairfield,
Calif.,, took one more bathroom
stop than usual: first at a truck
stop by the freeway on-ramp, and
then at a gas station. Usually, Mr.
Allen would have urinated in a
bottle to avoid falling behind on
his route. But on that day, he didn’t
have a bottle.

His dispatcher took note of the
unplanned stop, sent him a
screenshot of his location and de-
manded an explanation, accord-
ing to text message exchanges.

Mr. Allen said he would have
supported a union to push Ama-
zon to improve conditions. But he
never discussed it with his co-
workers, fearing that Amazon
could stop working with his com-
pany.

He decided to quit in late Au-
gust.

“I got so fed up with Amazon,”
Mr. Allen said. “It’s probably just
best, instead of going to another
D.S.P, to start something fresh.”

TD Bank Pleads Guilty and Pays $3 Billion

FROM FIRST BUSINESS PAGE

The asset cap, imposed by the
Office of the Comptroller of the
Currency, is considered the indus-
try’s most drastic punishment be-
cause it prevents a bank from
growing. TD Bank, with about
$370 billion in assets, is the first
big bank to face that rare move
since Wells Fargo, which has been
constrained since 2018 for a litany
of misdeeds including opening
sham bank accounts for its
customers without their consent.

TD Bank pleaded guilty to
charges of conspiring to fail to
maintain an adequate anti-
money-laundering program and
failing to file accurate transaction
reports. Cynthia Adams, TD
Bank’s chief legal officer in the
United States, entered the plea on
behalf of the bank’s U.S. subsid-
iary in Federal District Court in
Newark, before Judge Esther
Salas.

Federal prosecutors, in docu-
ments filed in court, said that
some of the bank’s employees had
enabled money laundering by
criminal gangs and that the bank
was slow to detect and address it.
Prosecutors said they had also
charged over two dozen individu-
als, including two bank insiders.

“TD Bank’s persistent prioriti-
zation of growth over controls al-
lowed its employees to break the
law and facilitate the laundering
of hundreds of millions of dollars,”
Michael J. Hsu, the acting comp-
troller of the currency, said in a
statement. “The imposition of an
asset cap will ensure that the bank
focuses on building proper con-
trols commensurate with its risk
profile.”

The joint action included fed-
eral prosecutors in New Jersey
and Washington, the Federal Re-
serve, the Office of the Comptrol-
ler of the Currency and other
Treasury authorities.

“This is a sad day in our history,
for which we are very regretful,”
TD Bank’s chief executive, Bharat
Masrani, said. The bank an-
nounced last month that Mr. Mas-
rani would retire in April.

The chairman of the bank’s
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The penalties include a cap on its ability to take on new deposits in the U.S.

board, Alan MacGibbon, said in a
statement that it would continue
to “take action to address these
failures and hold those responsi-
ble accountable.”

TD Bank Group — Canada’s
second-largest bank, with about
1,100 branches in the United
States — disclosed last year that it
was the subject of a U.S. Justice
Department investigation into its
anti-money-laundering  compli-
ance. In April, the bank reported
that it was also in discussions with
three American banking regula-
tors about penalties for failing to
follow anti-money-laundering
laws.

At that time, the bank set aside
$450 million in reserve for the
fines it anticipated, but it warned
investors that the final cost could
be higher. In August, the bank put
an additional $2.6 billion in re-
serve for the penalties it anticipat-
ed. To raise that cash, TD Bank
sold 40.5 million shares of Charles
Schwab stock, reducing its owner-
ship stake in the banking and bro-
kerage company to just over 10
percent from 12 percent.

Last year, TD Bank agreed to
pay $1.2 billion to settle claims
arising from a $7 billion Ponzi
scheme involving Stanford Finan-
cial, a bank that collapsed in 2009.
TD Bank was accused of continu-
ing to do business with Stanford

despite obvious red flags about its
operations and the fraudulent cer-
tificates of deposit that Stanford

sold to more than 20,000
customers.
The swirling investigations

scuttled TD Bank’s planned acqui-
sition of Memphis-based First Ho-
rizon Bank, a $13.4 billion take-
over that was announced in early
2022 before being abandoned last
year because of problems obtain-
ing regulatory approvals. TD
Bank paid First Horizon a $200
million breakup fee.

TD Bank has spent 500 million
Canadian dollars (about $365 mil-
lion) on improvements to its
money-laundering controls, Mr.
Masrani said in May. Late last
year, the bank hired Herb
Mazariegos, formerly of the Bank
of Montreal, to run its global anti-
money-laundering program.

TD Bank’s U.S. branches
stretch along the East Coast from
Maine to Florida. It has nearly as
many branches spread across
Canada, where the bank is also
known as Toronto-Dominion. It is
the 10th-largest bank in the
United States, according to Fed-
eral Reserve data.

In settling, TD Bank agreed to
retain an independent monitor to
oversee its anti-money-launder-
ing efforts, and to invest more in
the program overall.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: ) Chapter 11
VYAIRE MEDICAL, INC.,etal.,’ ) Case No.24-11217 (BLS)
Debtors. ) (Jointly Administered)

NOTICE OF HEARING TO CONSIDER (1) THE ADEQUACY OF
THE DISCLOSURE STATEMENT AND (11) CONFIRMATION
OF THE JOINT CHAPTER 11 PLAN FILED BY THE DEBTORS

PLEASE TAKE NOTICE THAT on October 2, 2024, the United States
Bankruptcy Court for the District of Delaware (the “Court”) entered an
order [Docket No. 596] (the “Disclosure Statement Order”): (a) authoriz-
ing the above-captioned debtors and debtors in possession (collectively,
the“Debtors”) to solicit votes on the Joint Chapter 11 Plan of Vyaire Medical,
Inc. and its Debtor Affiliates [Docket No. 581] (as modified, amended, or
supplemented from time to time, the “Plan”);? (b) approving on an interim
basis the Disclosure Statement for the Joint Chapter 11 Plan of Vyaire Medical,
Inc.and its Debtor Affiliates [Docket No. 582] (the “Disclosure Statement”)
as containing “adequate information” pursuant to section 1125 of
the Bankruptcy Code; () approving the solicitation materials and docu-
mentstobeincluded in the solicitation packages; (d) approving procedures
for soliciting, receiving, and tabulating votes on the Plan and for filing
objectionstothe Plan;and (e) granting related relief.

PLEASE TAKE FURTHER NOTICE THAT the hearing at which the Court
will consider the Confirmation of the Plan (the“Confirmation Hearing”) will
commence on November 14, 2024, at 1:30 p.m., prevailing Eastern
Time, before The Honorable Brendan L. Shannon, in the United States
Bankruptcy Court for the District of Delaware, located at 824 North Market
St.,6th Floor, Courtroom No.1,Wilmington, DE 19801.

PLEASE BE ADVISED: THE COMBINED HEARING MAY BE CONTINUED
FROM TIME TO TIME BY THE COURT OR THE DEBTORS WITHOUT FURTHER
NOTICE OTHERTHAN BY SUCH ADJOURNMENT BEING ANNOUNCED IN OPEN
COURT OR BY A NOTICE OF ADJOURNMENT FILED WITH THE COURT AND
SERVED ON ALL PARTIES ENTITLEDTO NOTICE.

ANY SUCH NOTICES OF ADJOURNMENT ARE AVAILABLE FREE OF CHARGE
ONTHE DEBTORS' CASE WEBSITE AT HTTPS://OMNIAGENTSOLUTIONS.COM/
VYAIRE.

CRITICAL INFORMATION REGARDING VOTING ONTHE PLAN

Voting Record Date. The voting record date was October 2, 2024,
which was the date for determining which Holders of Claims in Classes 4
and5asapplicable,are entitled tovote on the Plan.

Voting Deadline. The deadline for voting on the Plan is November
4,2024,at4:00 p.m., prevailing Eastern Time (the“Voting Deadline”).
Ifyou received a Solicitation Package, including a Ballot and intend to vote
on the Plan you must: (a) follow the instructions carefully; (b) complete
all of the required information on the ballot; and (c) execute and return
your completed Ballot according to and as set forth in detail in the voting
instructions so thatitis actualfy received by the Debtors'claims and notic-
ing agent, Omni Agent Solutions, Inc. (the“Claims and Noticing Agent”) on
or before the Voting Deadline. A failure to follow such instructions may
disqualifyyourvote.

CRITICALINFORMATION REGARDING OBJECTING TO THE PLAN

ARTICLE VIII OF THE PLAN CONTAINS RELEASE, EXCULPATION, AND
INJUNCTION PROVISIONS, AND ARTICLE VIII.C OF THE PLAN CONTAINS
A THIRD-PARTY RELEASE. THUS, YOU ARE ADVISED TO REVIEW AND
(ONSIDER THE PLAN CAREFULLY BECAUSE YOUR RIGHTS MIGHT BE
AFFECTEDTHEREUNDER.

Plan Objection Deadline. The deadline for filing objections to the
Plan, as applicable, is November 4, 2024, at 4:00 p.m., prevailing
Eastern Time (the“Plan Objection Deadline”). All objections to the relief
sought at the Confirmation Hearing must: (a) be in writing; (b) conform
to the Bankruptcy Code, Bankruptcy Rules, the Local Rules, and any orders
of the Court; (c) state, with particularity, the basis and nature of any objec-
tion to the Plan and, if practicable, a proposed modification to the Plan that
would resolve such objection; and (d) be filed with the Court (contempora-
neously witha proof of service) and served upon the counsel to the Debtors,
the U.S.Trustee, counsel to the DIP Lenders, counsel to the Consenting First
Lien Lenders, counsel to the Consenting Second Lien Lenders, and coun-
sel to the Committee so s to be actually received on or before the Plan
Objection Deadline.

Please be advised that Article VIl of the Plan gontajns the fol-
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Article VIILB of the Plan provides for a release by the Debtors (the
“Debtor Release”): Except as otherwise specifically provided herein
or the Confirmation Order, pursuant to section 1123(b) of the
Bankruptcy Code, for good and valuable consideration, the ade-
quacy of which is hereby confirmed, upon entry of the Confirmation
Order, as of the Effective Date, each Released Party is, and is deemed,
hereby fully, conclusively, absolutely, unconditionally, irrevocably,
and forever released and discharged by each and all of the Debtors,
the Wind-Down Debtors, and their Estates, in each case on behalf of
themselves and their respective successors, assigns, and represen-
tatives from any and all Claims, obligations, rights, suits, damages,
and Causes of Action, remedies, and liabilities whatsoever, whether
known or unknown, including any derivative claims asserted or
assertable on behalf of any of the Debtors, the Wind-Down Debtors,
and their Estates, that the Debtors, the Wind-Down Debtors, or their
Estates would have been legally entitled to assert in their own right
(whether individually or collectively), or on behalf of the Holder of
any Claim against, or Interest in, a Debtor or other Entity, or that any
Holder of any Claim against or Interest in a Debtor or other Entity
could have asserted on behalf of the Debtors based on or relating to,
orinany mannerarising from, in whole orin part, the Debtors(mclud
ing the capital structure, or
thereof or otherwise), the subject matter of, or the transactions or
events giving rise to, any Claim or Interest that is treated in the Plan,
the business or contractual arrangements between any Debtor or
the Wind-Down Debtors and any Released Party, the Debtors’ in- or
out-of-court restructuring efforts, the purchase, sale, or rescission of
any security of the Debtors or the Wind-Down Debtors, intercompany
transactions between or among the Debtors or between the Debtors
and their non-Debtor Affiliates, the First Lien Credit Agreement, the
Second Lien Credit Agreement, the Note Purchase Agreement, the
DIP Faility, the DIP Facility Documents, the Disclosure Statement
Order, the Confirmation Order, the Sale Order, the Frrst Day PIeadrngs,
the Chapter 11 Cases, the formul
solicitation, negotiation, entry into, or ﬁlrng of the Restructuring
Support Ag the D the Plan, the Plan
Supplement, the Prepetition Loan Documents, any other Definitive
Document, or any Restructuring Transaction, contract, instru-
ment, release, or other agreement or document created or entered
into in connection with the Restructuring Support Agreement,
the Disclosure Statement, the DIP Facility, the Plan, the Plan
Supplement, the Sale Transactions, any other Definitive Document,
any of the Restructuring Transactions, the Chapter 11 Cases, the fil-
ing of the Chapter 11 Cases, the pursuit of Confirmation, the pursuit
of C ion, the admi ion and impli ion of the
Plan, including the issuance or distribution of securities pursuant to
the Plan, or the distribution of property under the Plan or any other
related agreement, or upon any other act or omission, transaction,
agreement, event, or other occurrence taking place on or before the
Effective Date related or relating to any of the foregoing.
Notwithstanding anything to the contrary in the foregoing, the
releases set forth above do not release (i) any post-Effective Date
obligations of any party or Entity under the Plan, the Confirmation
Order, any Restructuring Transaction, or any document, instrument,
or agreement (indluding those set forth in the Plan Supplement)
executed toimpl thePlanorthe turing Transactions, (ii)
any Causes of Action specifically retained by the Debtors pursuant to
the Schedule of Retained Causes of Action to be attached as an exhibit
to the Plan Supplement, or (iii) any Claims or Causes of Action arising
out of, or related to, any act or omission of a Released Party that is
determined by a Final Order of the Bankruptcy Court or any other
courtof p jurisdictionto h: d .ualfyaud,gross
negligence, or willful misconduct (it being agreed that any Released
Parties’ consideration, approval, or receipt of any distribution did
not arise from or relate to actual fraud, gross negligence, or willful
misconduct).

Entry of the Confi Order shall itute the
Court’s approval pursuant to Bankruptcy Rule 9019, of the releases
set forth in Article VIII.B of the Plan, which includes by f
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related to any act or omission in connection with, relating to, or
ansrng out of, the (hapter 11 Cases, the formulation, preparation,

each of the related provisions and definitions contained in the Plan,
and further, shall constitute the Bankruptcy Court’s finding rhat such

or filing of the Disclosure Statement,
the Sale Transactions, the Plan, the Plan Supplement, any other
Definitive Document, or any Restructurmg Transaction, or any con-

release is: (1) in exchange for the good and valuable

tract, i release orother ord created or

provrded by the Released Partles, including, the Released Parties’

tofacilitating the turmgTransamonsand imple-
menting the Plan; (2) a good faith settlement and compromise of the
Claims released by the Debtor Release; (3) in the best interests of the
Debtorsand all Holders of Claims and Interests; (4) fair, equitable, and
reasonable; (5) given and made after due notice and opportunity fora
hearing; and (6) a bar to any of the Debtors, the Wind-Down Debtors,
orthe Debtors’Estates asserting any Claim or Cause of Action released
pursuantto the Debtor Release.

Article VIILC of the Plan provides for a third-party release by Holders
of Claims and Interests (the “Third-Party Release”): Except as otherwise
specifically provided in the Plan or the Confirmation Order, pursu-
ant to section 1123(b) of the Bankruptcy Code, for good and valuable
consideration, the adequacy of which is hereby confirmed, upon entry
of the Confirmation Order, as of the Effective Date, each Releasing
Party is, and is deemed to have, hereby fully, conclusively, absolutely,
unconditionally, irrevocably and forever released each Debtor, Wind-
Down Debtor, and Released Party from any and all Claims, obligations,
rights, suits, damages, and Causes of Action, remedies, and liabilities
whatsoever, whether known or unknown, including any derivative
claims tedor half of the Debtors, the Wind-Down
Debtors, and their Estates (as applicable) that such Entity would have
been legally entitled to assert in their own riqht (whether individu-
ally or colle(tlvely), based on or relating to, or in any manner arising
from, inwhole orin part the Debtors (including the capital structure,

or ion thereof or otherwise), the
purchase, sale, or recission of any security of the Debtors or the Wind-
Down Debtors, the subject matter of, or the transactions or events giv-
ing rise to, any Claim or Interest that is treated in the Plan, the busi-
ness or contractual arrangements between any Debtor or the Wind-
Down Debtors and any Released Party, the Debtors'in- or out-of-court
restructuring efforts, intercompany transactions between or among
the Debtors or between the Debtors and their non-Debtor Affiliates,
the First Lien Credit Agreement, the Second Lien Credit Agreement,
the Note Purchase Agreement, the DIP Facility, the DIP Facility
Documents, the Disclosure Statement Order, the Confirmation Order,
the Sale Order, the Flrst Day Pleadlngs, the Chapter 11 Cases, the for-
mulation, p ion, solicitation, iation, entry
into, orﬁllnq of the Restructuring Support Agreement the Disclosure
Statement, the Plan, the Plan Supplement, the Prepetition Loan
Documents, any other Definitive Document, or any Restructuring
Transaction, contract, instrument, release, or other agreement or doc-
ument created or entered into in connection with the Restructuring
Support Agreement, the Disclosure Statement, the DIP Facility, the
Plan, the Plan Supplement, the Sale Transactions, any other Definitive
Document, any of the Restructuring Transactions, the Chapter 11
Cases, the filing of the (hapter 11 Cases, the pursuit of (onﬁrma!lon,
the pursuit of C the administration and il
tion of the Plan, i the issuance o distribution of securities
pursuant to the Plan, or the distribution of property under the Plan
or any other related agreement, or upon any other act or omission,
transaction, agreement, event, or other occurrence taking place on
orbefore the Effective Date related or relating to any of the foregoing.

Notwithstanding anything to the contrary in the foregoing, the
releases set forth above do not release (i) any post-Effective Date
obligations of any party or Entity under the Plan, any Restructunng

entered into in connection with the Disclosure Statement, the Plan,
the Plan Supplement, the Sale Transactions, any other Definitive
Document, any of the Restructuring Transactions, the filing of the
Chapter 11 Cases, the participation in the DIP Facility, the pursuit of
the Sale Transactions, the pursuit of Confirmation, the pursuit of
[« ion, the administration and impl, of the Plan,
including the issuance of securities pursuant to the Plan, or the distri-
bution of property under the Plan or any other related agreement,
except for claims related to any act or omission that is determined in
a Final Order to have constituted actual fraud, willful misconduct, or
gross negligence, but in all respects such Entities shall be entitled to
reasonably rely upon the advice of counsel with respect to their duties
and responsibilities pursuant to the Plan. The Exculpated Parties
have, and upon Consummation shall be deemed to have, participated
in good faith and in compliance with the applicable laws with regard
to the solicitation of votes and distribution of consideration pursuant
to the Plan and, therefore, are not, and on account of such distribu-
tions shall not be, liable at any time for the violation of any applicable
law, rule, or regulation g ing the solicitation of accep or
rejections of the Plan or such distributi de pursuanttothePlan.

Article VIILE of the Plan establishes an injunction (the “Injunction”): In
accordance with Bankruptcy Code section 1141(d)(3), the Plan does
notdischarge the Debtors. ptcy Code section 1141(c) neverthe-
less provides, among other things, that the property dealt with by the
Plan is free and clear of all Claims and Interests against the Debtors.
Except as otherwise specifically provided in the Plan or for obligations
issued or required to be paid pursuant to the Plan or the Confirmation
Order, all Entities who have held, hold, or may hold Claims or Interests
that have been released or are subject to exculpation pursuant to the
Plan are permanently enjoined, from and after the Effective Date,
from taking any of the following actions against, as applicable, the
Debtors, the Wind-Down Debtors, the Exculpated Parties, or the
Released Parties, and any assigns or rep of
such Persons or Entities: (a) commencing or continuingin any manner
any action or other proceeding of any kind on account of or in connec-
tion with or with respect to any such Claims or Interests; (b) enforcing,
attaching, collecting, or recovering by any manner or means any judg-
ment, award, decree, or order against such Entities on account of or in
connection with or with respect to any such Claims or Interests; (c) cre-
ating, perfecting, or enforcing any encumbrance of any kind against
such Entities or the property or the estates of such Entities on account
of orin connection with or with respect to any such Claims or Interests;
(d) asserting any right of setoff, subrogation, or recoupment of any
kind against any obligation due from such Entities or against the
property of such Entities on account of or in connection with or with
respect to any such Claims or Interests unless such Holder has Filed a
motion requesting the right to perform such setoff on or before the
Effective Date; and (e) commencing or continuing in any manner any
action or other proceeding of any kind on account of or in connection
with or with respect to any such Claims or Interests released or settled
pursuant to the Plan. Notwithstanding anything to the contrary
in the foregoing, the injunction set forth above does not enjoin the
enforcement of any obligations arising on or after the Effective Date
of any Person or Entity under the Plan, any post-Effective Date trans-
action contemplated by the Restructuring Transactions, or any docu-
ment instrument, or agreement (|nc|ud|ng those set forth in the Plan

Transaction, or any d or

those set forth in the Plan Suppl ) executed to impl the
Plan, (ii) any Causes of Action specifically retained by the Debtors
pursuant to the Schedule of Retained Causes of Action to be attached
as an exhibit to the Plan Supplement, or (iii) any Claims or Causes of
Action arising out of, or related to, any act or omission of a Released
Party that is determined by a Final Order of the Bankruptcy Court or
any other court of competent jurisdiction to have constituted actual
fraud, gross negligence, or willful misconduct (it being agreed that
any Released Parties’ consideration, approval, or receipt of any distri-
bution did notarise from or relate to actual fraud, gross negligence, or
willful misconduct).

I ) executed I thePlan.

Upon entry of the Confirmation Order, all Holders of Claims and
Interests and their respective current and former employees, agents,
officers, directors, managers, principals, and direct and indirect
Afﬁllates intheir capacities as such, shall be en]omedfromtakmg any
ac interfere with thei fthe
Plan. Each Holder of an Allowed Claim or AIIowed Interest, as appli-
cable, by accepting, or being eligible to accept, distributions under or
Reinstatement of such Claim or Interest, as applicable, pursuant to
the Plan, shall be deemed to have consented to the injunction provi-
sionssetforthinArticleVIIL.Eof the Plan.

ADDI]'I?NALII!EORMATION X

The materials in the Solicitation

Entry of the Confi Order shall itute the
Court's approval pursuant to Bankruptcy Rule 9019, of the releases
set forth in Article VIIL.C of the Plan, which includes by reference
each of the related provisions and definitions contained in the Plan,
and further, shall constitute the Bankruptcy Court’s finding that such
releases are: (1) consensual; (2) essential to the Confirmation of the
Plan; (3) given in exchange for the good and valuable consideration
provided by the Released Parties; (4) a good faith settlement and
compromise of the Claims released by the releases provided in Article
VIILC of the Plan; (5) in the best interests of the Debtors and their
Estates; (6) fair, equitable, and reasonable; (7) given and made after
due notice and opportunity for a hearing; and (8) a bar to any of the
Releasing Parties asserting any Claim or Cause of Action released pur-
suanttothereleases provided in Article VIIl.Cofthe Plan.

Definitions Related to the Debtor Release and the Third-Party Release:

UNDER THE PLAN, “AVOIDANCE ACTIONS” MEANS ANY AND ALL
AVOIDANCE, RECOVERY, OR SUBORDINATION ACTIONS OR REMEDIES THAT
MAY BE BROUGHT BY OR ON BEHALF OF THE DEBTORS OR THEIR ESTATES
UNDER THE BANKRUPTCY CODE OR APPLICABLE NON-BANKRUPTCY LAW,
INCLUDINGACTIONS OR REMEDIES UNDER SECTIONS 544,547,548,549,550,
551,552,0R 553 OF THE BANKRUPTCY CODE.

UNDERTHE PLAN,“DEBTOR RELEASE" MEANS THE RELEASES GIVEN ON
BEHALF OF THE DEBTORS ANDTHEIR ESTATES AS SET FORTH IN ARTICLEVIILB
OFTHEPLAN.

UNDERTHE PLAN,“RELEASED PARTIES" MEANS, EACH OF, AND IN EACH
CASE, INTHEIR RESPECTIVE CAPACITIES AS SUCH: (A) THE DEBTORS AND THE
WIND-DOWN DEBTORS, AS APPLICABLE; (B) THE PLAN ADMINISTRATOR;
(C) EACH CONSENTING STAKEHOLDER; (D) THE COMMITTEE AND ITS
MEMBERS; (E) THE PURCHASERS; (F) THE DIP LENDERS; (G) THE AGENTS;
(H) ALL HOLDERS OF CLAIMS WHO OPT IN TO GRANTING THESE RELEASES
SET FORTH IN THE PLAN; (I) ALL HOLDERS OF INTERESTS WHO OPT IN TO
GRANTING THESE RELEASES SET FORTH IN THE PLAN; (J) EACH CURRENT
AND FORMER AFFILIATE OF EACH ENTITY IN CLAUSE (A) THROUGH THE
FOLLOWING CLAUSE (K); AND (K) EACH RELATED PARTY OF EACH ENTITY IN
CLAUSE (A) THROUGH THIS CLAUSE (K), EACH IN THEIR CAPACITY AS SUCH;
PROVIDEDTHAT, IN EACH CASE, AN ENTITY SHALL NOT BE A RELEASED PARTY
IFITTIMELY OBJECTS TO THE RELEASES SET FORTH IN ARTICLE VIII.C OF THE
PLAN AND SUCH OBJECTION IS NOT WITHDRAWN OR OTHERWISE RESOLVED
BEFORETHE CONFIRMATION ORDER IS ENTERED.

UNDERTHE PLAN,“RELEASING PARTIES" MEANS, EACH OF, AND IN EACH
CASE, INTHEIR RESPECTIVE CAPACITIES AS SUCH: (A) THE DEBTORS AND THE
WIND-DOWN DEBTORS, AS APPLICABLE; (B) THE PLAN ADMINISTRATOR; (C)
EACH CONSENTING STAKEHOLDER; (D) THE COMMITTEE AND ITS MEMBERS;
(E) THE PURCHASERS; (F) THE DIP LENDERS; (G) THE AGENTS; (H) ALL
HOLDERS OF CLAIMS WHO OPT INTO GRANTING THESE RELEASES SET FORTH
IN THE PLAN; (I) ALL HOLDERS OF INTERESTS WHO OPT IN TO GRANTING
THESE RELEASES SET FORTH IN THE PLAN; (J) EACH CURRENT AND FORMER
AFFILIATE OF EACH ENTITY IN CLAUSE (A) THROUGH THE FOLLOWING
CLAUSE (K); AND (K) EACH RELATED PARTY OF EACH ENTITY IN CLAUSE (A)

THROUGH THIS CLAUSE (K), FOR WHICH SUCH ENTITY IS LEGALLY ENTITLED !

TO BIND SUCH RELATED PARTY TO THE RELEASES CONTAINED IN THE PLAN
UNDER APPLICABLE LAW; PROVIDED, HOWEVER, THAT IN EACH CASE, AN
ENTITY SHALL NOT BE RELEASING PARTY IF IT TIMELY OBJECTS TO THE
RELEASES SET FORTH IN ARTICLE VIII.C OF THE PLAN AND SUCH OBJECTION
1S NOT WITHDRAWN OR OTHERWISE RESOLVED BEFORE THE CONFIRMATION
ORDERIS ENTERED.

Article VIILD of the Plan provides for an exculpation of certain parties
(the“Exculpation”): Except as otherwise expressly provided in the Plan
or the Confirmation Order, to the fullest extent permitted by appli-
cable law and solely to the extent such acts or omissions occurred
between the Petition Date and the Effective Date, no Exculpated
Party shall have or incur any liability for, and each Exculpated Party
is released and exculpated from any Cause of Action for any claim

Package are intended to be self-explanatory. If you should have any
questions or if you would like to obtain additional solicitation materials
(or paper copies of solicitation materials), please feel free to contact the
Debtors' Claims and Noticing Agent, by: (a) writing via first class mail, to
Vyaire Medical, Inc. et af., c/o Omni Agent Solutions, Inc., 5955 De Soto
Avenue, Suite 100, Woodland Hills, CA 91367; (b) writing via electronic mail
to Vyaireinquiries@omniagnt.com; or (c) calling the Debtors'restructuring
hotline at (866) 956-2140 (U.S.Toll-Free/Domestic) or +1(818) 666-3635
(International). You may also obtain copies of any pleadings filed in these
chapter 11 cases (a) for a fee via PACER at: http://www.deb.uscourts.gov;
or (b) atno charge from Omni Agent Solutions, Inc.by accessing the Debtors’
restructuring website at https://omniagentsolutions.com/Vyaire.

Please be advised that the Claims and Noticing Agent is authorized
to answer questions about, and provide additional copies of, solicitation
materials, but may not advise you as to whether you should vote to accept
orrejectthe Plan.

The Plan Supplement. The Debtors will file documents constitut-
ing the Plan Supplement (as defined in the Plan) on o prior to October
28, 2024, and will serve notice on all Holders of Claims and Interests
entitled to vote on the Plan, which will: (a) inform parties that the Debtors
filed the Plan Supplement; (b) list the information contained in the Plan
Supplement; and (c) explain how parties may obtain copies of the Plan
Supplement.

BINDING NATURE OF THE PLAN: IF CONFIRMED, THE PLAN SHALL
BINDALL HOLDERS OF CLAIMS OR INTERESTS TOTHE MAXIMUM
EXTENTPERMITTED BY APPLICABLE LAW, WHETHER ORNOT SUCH
HOLDERWILL RECEIVE OR RETAIN ANY PROPERTY OR INTEREST
INPROPERTYUNDERTHE PLAN, HAS FILED A PROOF OF CLAIM
ORINTEREST INTHESE CHAPTER 11 CASES, OR FAILEDTOVOTETO
ACCEPTORREJECTTHEPLAN ORVOTED TO REJECTTHE PLAN.

Dated: October 3, 2024, Wilmington, Delaware, /s/ Patrick J. Reilley
COLE SCHOTZ P.C., Patrick J. Reilley (No. 4451), 500 Delaware Avenue,
Suite 1410, Wilmington, Delaware 19801, Telephone: (302) 652-3131,
Facsimile: (302) 652-3117, Email: preilley@coleschotz.com -and- Michael
D.Sirota, Esq. (admitted pro hac vice), Warren A.Usatine, Esq (admitted pro
hacvice), Court Plaza North, 25 Main Street, Hackensack, New Jersey 07601,
Telephone: (201) 489-3000, Facsimile: (201) 489-1536, Email: msirota@
coleschotz.com, wusatine@coleschotz.com, Co-Counse! to the Debtors and
Debtors in Possession -and- KIRKLAND & ELLIS LLP, KIRKLAND & ELLIS
INTERNATIONAL LLP, Joshua A. Sussberg, P.C. (admitted pro hac vice), 601
Lexington Ave, New York, New York 10022, Telephone: (212) 446-4800,
Facsimile: (212) 446-4900, Email: joshua.sussberg@kirkland.com -and-
Spencer A.Winters, P.C. (admitted pro hac vice), Yusuf U. Salloum (admitted
pro hac vice), 333 West Wolf Point Plaza, Chicago, lllinois 60654, Telephone:
(312) 862-2000, Facsimile: (312) 862-2200, Email: spencer.winters@
kirkland.com, yusuf.salloum@kirkland.com, Co-Counsef to the Debtors and
Debtorsin Possession

The last four digits of Debtor Vyaire Medical, Inc’s federal tax
identification number are 6495. A complete list of each of the Debtors in
these chapter 11 cases and each such Debtor’s federal tax identification
number may be obtained on the website of the Debtors’ claims and
noticing agent at https://omniagentsolutions.com/Vyaire. The location
of Debtor Viyaire Medical, Incs principal place of business and the Debtors
service address in these chapter 11 cases is 26125 North Riverwoods
Boulevard, Mettawa, lllinois, USA 60045.

2 (apitalized terms not otherwise defined herein have the same mean-
ingassetforthinthe Plan.

* The Plan provisions referenced herein are for summary purposes only
and do notinclude all provisions of the Plan that may affect your rights. If
there is any inconsistency between the provisions set forth herein and the
Plan,the Plan governs.




