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FOCUS AREAS:

COMMITMENTS BY COUNTRY

PROTECTION

EDUCATION HEALTH

JOBS AND 
LIVELIHOODS

SOCIAL 
PROTECTION 

BELIZE · COSTA RICA · EL SALVADOR · GUATEMALA · 

HONDURAS · MEXICO · PANAMA

NATIONAL PLANS OBJECTIVES

• Improve mechanisms for reception and admission

• Respond to immediate and persistent humanitarian and protection needs

• Support host countries and communities

• Enhance opportunities for durable solutions

CLP_AR_005011
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MIRPS NATIONAL ACTION PLAN IN 
BELIZE

Committed to a comprehensive refugee response, Belize has been improving standard operating 
procedures for identification, reception and referral of refugees, while simultaneously upgrading 
the quality of refugee status determination processes. Effects of the current pandemic however 
have created obstacles, delaying envisioned progress. Similar delays have occurred in advancing 
sustainable solutions in the livelihoods sector as negative socioeconomic fall-out from the pandem-
ic has limited the absorption capacity of the formal and informal economies. Within its recovery 
plan, Belize has identified Technical Vocational Education and Training, when adopting new trans-
formational vocations, as key instrument for creating new growth industries, while possessing suffi-
cient potential to rebuild Belize’s economy and to include young refugees, migrants and vulnerable 
nationals in delivering individual and common benefits.

10 TOTAL COMMITMENTS
FOCUS AREAS:

PROTECTION
7 COMMITMENTS

EDUCATION
1 COMMITMENT

JOBS AND 
LIVELIHOODS

2 COMMITMENTS

CLP_AR_005012
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EDUCATION

• Support to comprehensive knowledge-, skills-, and 
livelihood-based integration opportunities

JOBS AND LIVELIHOODS

• Collaboration with international community in rela-
tion to improved opportunities for refugee integra-
tion

• Optimize internal coordination, ensuring that asy-
lum-seekers access all social services to which 
they are entitled

• Mapping and data collection exercises on POC and 
host communities to create evidence for inclusion 
in national plans

PROTECTION

• Capacity building for all relevant Government au-
thorities, delivering Standard Operating Proce-
dures for POC referral

• Provision of information to POC in relation to ad-
mission to territory and asylum processes

• Provision of public information campaigns, to sen-
sitize the general population about the reality of 
refugees in Belize

• Improved comprehensive data collection (applica-
tions; admissions; rejections) and analysis System

• Consideration of participation in the Quality Assur-
ance Initiative (QAI) for strengthening of the asylum 
process

• Exchange of information with MIRPS States on best 
practices and mechanisms of responsibility sharing 

BELIZE

CLP_AR_005013
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MIRPS NATIONAL ACTION PLAN IN 
COSTA RICA

Costa Rica stands on a long tradition of providing asylum and protection to refugees and asylum 
seekers. However, its national asylum system is under pressure as a result of displacement situ-
ations in the region, particularly Nicaragua. The country hosts approximately 100,891 persons in 
need of international protection, this figure represents 2% of Costa Rica total population. Out of that 
number 90,891 are asylum seekers (mostly Nicaraguans) and 9,801 refugees. 

Through the implementation of its national chapter Costa Rica increased the overall recognition 
rate of refugees from 21% (2019) to 49% in 2020.  Similarly, the Refugee Unit opened an office in 
the northern border to ensure access to the national asylum system. The access to state-run social 
services extended to include asylum seekers and refugees on an equal standing with nationals and 
provided medical insurance to 6,000 refugees and asylum seekers in high vulnerability. 

Despite these efforts, the pandemic has aggravated the challenges to respond to this population, 
including extended claim processing times, loss of livelihoods, economic hardships, and xenopho-
bia.  In response to this scenario, the  national technical team quantified and developed three con-
cept notes on key sectors that include social assistance services, health services and the access to 
the national asylum system for refugees and asylum seekers

32 TOTAL COMMITMENTS
FOCUS AREAS:

PROTECTION
11 COMMITMENTS

EDUCATION
5 COMMITMENTS

SOCIAL 
PROTECTION

12 COMMITMENTS

JOBS AND 
LIVELIHOODS

4 COMMITMENTS

CLP_AR_005014
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• Adaptation of the RSD Procedures for people with 
disabilities: CONAPDIS will advise the DGME to de-
velop a mechanism to assist asylum-seekers with 
cognitive, physical or sensory disabilities during the 
refugee status determination procedures

PROTECTION

• Presence at the border: Strengthen the agree-
ment that exists between the DGME and UNHCR 
to maintain the current presence of personnel at 
border migration posts in Peñas Blancas, Los Chil-
es and Tablillas in the north, Paseo Canoas in the 
south; as well as extend it with at least one person 
in the ports of Golfito, Limón, Caldera and in both 
international airports

• Regionalization of the Shelter Unit: Advance in the 
regionalization of the Shelter Unit in Upala, Liberia, 
Paso Canoas and Limón to decentralize the func-
tions of this Unit

• Strengthening CATEM: Ensure the allocation of 
funds for the maintenance of the infrastructure, 
equipment and administration of CATEM as a good 
regional practice as an alternative to administrative 
detention

• Promote national or international public-public and/
or public-private alliances for fundraising and re-
sponse to the needs for legal assistance and spon-
sorship for applicants in procedures for determin-
ing refugee status

• Project for the prevention of delays: Project for the 
prevention of delays: Increase the number of spe-
cialized officers in refuge matters, in at least 6 peo-
ple for each of the instances

• Strengthening the CVRR: Assign a full-time Special-
ized Legal Advisor to each Commissioner, by the 
respective Ministries in order to assist in the review 
of files received by the Unit of Shelter, and in the 
elaboration of draft resolutions of the CVRR

• Modernization of the TAM: Establish the Migratory 
Administrative Court (TAM) with two specialized 
administrative sections: one for refuge matters and 
another in immigration.

• Documentation for refuge applicants: Submit the 
provisional identification document with DIMEX 
numbering and temporary work permit at the time 
of filing the application for the condition of refugee.

• Maintain no-cost documentation for the applicants 
for refugee status and reduce the cost of documen-
tation for refugees

• Guarantee the non-refoulement principle: Establish 
complementary protection or other mechanisms to 
guarantee the non-refoulement principle for peo-
ple who do not meet the requirements to be rec-
ognized as refugees but should not be returned to 
their country of origin, because of reasonable risk 
of suffering harm

EDUCATION

• Flexible requirements for academic training: The 
INA will develop an alternative mechanism to check 
the academic requirements and / or the matching 
of technical skills of refugees who want to enter 
technical training courses. Likewise, it will carry out 
joint actions with the private sector for the promo-
tion of learning internships and the certification of 
competencies through dual training opportunities

• Provision of alternative evidence for the recogni-
tion of academic degrees: CONARE will incorpo-
rate the Consular Section of the Ministry of Foreign 
Affairs to the agreement of understanding with UN-
HCR for the provision of alternative evidence for 
the formalization of the application for recognition 
of academic degrees and professional degrees in 
country of origin in favour of refugees

• Technological Literacy Project: The Ministry of Cul-
ture, IMAS and the Ministry of Science and Tech-
nology will promote the technological literacy of 
asylum-seekers and refugees through literacy ac-
tivities of the National Library System (SINABI) and 
the National Strategy of Costa Rica Digital (access 
to equipment)

• Project for the recognition of the contributions of 
the population to the culture of the host communi-
ties: The Ministry of Culture and Youth will strength-
en the information and training processes of the 
cultural advisors of the local governments that are 
carrying out activities with population of interest, to 
promote the recognition of refugees to the cultural 
dynamics of the host communities

• Refugee children in the SINEM project: The Nation-
al Music Education System (SINEM) will give free 
access to refugee minors to music education pro-
cesses, including free access to musical instrument

COSTA RICA

CLP_AR_005015
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COSTA RICA
JOBS AND LIVELIHOODS

• Employment opportunities for LGTBI populations: 
The Ministry of Human Development and Social In-
clusion, in coordination with the Costa Rican Cham-
ber of Commerce and with the support of UNHCR, 
will develop a training and job placement program 
for refugees from LGBTI communities

• Digital Consultation initiative for Work Permits: The 
DGME, in coordination with the Ministry of Labour 
and Social Security and the support of UNHCR, will 
create a digital consultation mechanism that allows 
refugees to certify the validity of their work permit to 
potential employers

• Intermediation for the inclusion for refugees in the 
labour market: (a) The Ministry of Labour and Social 
Security will provide effective access to labour in-
termediation programs such as www.buscoempleo.
go.cr, EMPLEATE Program, My First Job and PRO-
NAE 4x4, in addition to the micro-enterprise support 
programs. (b) The National Labour Inspectorate will 
consider refugee persons in its procedures with the 
objective of ensuring that their labour rights and em-
ployer obligations are recognized on equal terms as 
nationals. (c) Informative actions will also be carried 
out on current legislation to improve the recognition 
of ID documents and reduce discrimination and xen-
ophobia during recruitment and selection processes

• Project for the promotion of entrepreneurship: The 
Ministry of Economy, Industry and Commerce will 
include ventures led by refugees in the Entrepre-
neurs Registry and will encourage their participation 
in business meetings and other activities organized 
by the Ministry to strengthen micro and small busi-
nesses

SOCIAL PROTECTION

• Inclusion of a category of “refugee or asylum-seeker” 
in the Social Information Sheet: The Ministry of Hu-
man Development and Social Inclusion will instruct 
all institutions of the social sector and the National 
Registration System of Beneficiaries (SINIRUBE) to 
include the categories in their information sheets

• Protocols for refugee assistance in the social sec-
tor: The Ministry of Human Development and Social 
Inclusion will provide technical support to all institu-
tions in the social sector to establish protocols that 
allow the standardization of the assistance provid-
ed to refugees and asylum-seekers, and for the im-
plementation of internal awareness processes that 
guarantee the application of these protocols at all 
levels within the institution 

• National programmes for the reduction of poverty: 
The Ministry of Human Development and Social In-
clusion will include refugees and asylum-seekers in 
the poverty reduction programmes implemented by 
the Institute of Social Assistance

• Protocol for the attention of refugee women: INAMU 
together with the DGME, PANI and UNHCR will de-
velop a protocol for the assistance of women, ad-
olescent mothers and victims of gender-based vio-
lence that allows the coordination and attention of 
refugees and asylum-seekers cases in Costa Rica; 
this will include women in Attention Centres

• Protocol for the protection and attention of refugee 
children: The PANI, with support from UNHCR and 
DGME, will update the Protocol for the protection 
and attention of refugee children following interna-
tional standards. The protocol shall include actions 
for the protection of unaccompanied or separated 
children and at risk of Statelessness

• Fund for DNA testing: The PANI will develop a pro-
ject for the creation of a fund for DNA testing for ref-
ugee families or asylum-seekers, to be used when in 
doubt of the filial link to prevent trafficking or other 
type of activities that affect children

• Protocol for the elderly refugee population: The Min-
istry of Human Development and Social Inclusion in 
coordination with CONAPAM will manage the devel-
opment of a specialized protocol for the attention of 
elderly refugee populations, allowing access to pub-
lic services and the right to health

• Protocol for the attention of refugees with problem-
atic use of psychoactive substances: The IAFA will 
develop a protocol for the attention of refugee pop-
ulation in recovery centres for people with addition 
and under the supervision of the Institute

• Solidarity networks for refugees: The Ministry of Hu-
man Development and Social Inclusion, with the col-
laboration of UNHCR, will promote the participation 
of civil society in the attention of refugees through 
research and professional practice initiatives with 
public and private universities

• Methodology for the quantification of the state’s 
contribution to refugees: The Ministry of National 
Planning and Economic Policy (MIDEPLAN), with 
technical support from the OECD, will develop a 
methodology for quantifying the state’s contribu-
tion on refugees. Formulation, validation and imple-
mentation of a system of simultaneous generation 
of actual data on financial gaps to cover all the pro-
grammes available for refugees and asylum-seek-
ers. Also, training for officers at institutional levels for 
the optimal use and analysis capacity that facilitates 
decision-making and the collection of resources in 
international cooperation

• MINARE permanent team: The MINARE Technical 
Team will be a permanent mechanism for monitor-
ing, evaluation and fundraising that ensures the 
sustainability of the MINARE’s implementation. The 
team will be coordinated by the Ministry of Govern-
ance and Police through monthly meetings. UNHCR 
will participate as a technical secretariat

• Temporary housing program: The Ministry of Hous-
ing and Human Settlements (MIVAH) will look for 
ways to incorporate asylum-seekers into their ser-
vices in order to facilitate a housing solution, with an 
inclusive approach

CLP_AR_005016
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MIRPS NATIONAL ACTION PLAN IN 
EL SALVADOR

Since joining the MIRPS, El Salvador is highly committed to address forced displacement, defining 
a comprehensive National Action Plan that involves 7 line-ministries. Despite challenges posed by 
Covid-19, during 2020 the country managed to advance more than 15 commitments, particularly in 
the areas of protection and education, including the IDP Law approval, hiring and specialized train-
ing of staff, adequation of a shelter, enhancement of asylum capacity, definition of a roadmap for the 
protection of displaced children and adolescents in the education system, among others. During 
2021, efforts will be focused in the areas of education, health, and livelihoods / jobs, as priorities to 
reduce greater vulnerability of POC, as well partnership-building with relevant cooperation actors 
to cover gaps and reach goals.

49 TOTAL COMMITMENTS
FOCUS AREAS:

PROTECTION
27 COMMITMENTS

EDUCATION
5 COMMITMENTS

HEALTH
7 COMMITMENTS

JOBS AND 
LIVELIHOODS

10 COMMITMENTS

CLP_AR_005017
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• Establish a specialized unit for displaced popu-
lations with technical teams trained to attend to 
those with different profiles within the DAV. 

• Creation of the Single Registration of displaced 
populations and people at risk of forced displace-
ment, carrying out annual statistical analyses. 

• Update the study on internal displacement profil-
ing. 

• Develop studies and analyses on the types of dis-
possession of property and housing; analyse the 
legal, regulatory and institutional framework to pro-
pose possible protection actions 

• Identify spaces for the installation of shelters for 
asylum-seekers 

• Design and implement a strategy with a communi-
ty approach, for monitoring protection services at 
local offices 

• Design and implement contingency plans at the 
municipal level to generate early alerts and re-
sponses to forced displacement.

• Strengthen the community approach of local offic-
es through interinstitutional and intersectoral coor-
dination. 

• Present the project for the creation of a Special 
Law for the Attention of Populations At-Risk of 
Forced Displacement and other regulatory frame-
works that provide greater protection for internally 
displaced persons. 

• Coordinate with COMURES for the elaboration of 
guidelines and principles related to the implemen-
tation of policies and roadmaps for the attention on 
forced displacement at the local level, to boost the 
participation of local governments in the response.

• Promote the development of a policy for the at-
tention, protection and solutions for internally dis-
placed persons at the national and local levels. 

• Present the Law initiative for the granting of “Inter-
national Protection and Statelessness”. Integration 
of the refugee population in El Salvador. 

• Encourage the creation of spaces for dialogue, par-
ticipation and consultation between the central and 
local government and the forcibly displaced popu-
lation to promote their participation in the design of 
local, municipal or departmental plans or policies 
for comprehensive care.

• Promote, together with the municipalities, the crea-
tion or adjustment of mechanisms, programs, plans 
or local, municipal or departmental policies for hu-
manitarian assistance and reception for internally 
displaced persons in prioritized municipalities that 
have a greater number of displaced population or 
at risk of being displaced. 

PROTECTION

• Creation and installation of shelters and shelters to 
serve internally displaced persons and deported 
persons in need of protection (with a focus on the 
family unit); that have adequate protocols for their 
management. 

• Training of personnel in specialized legal assis-
tance (economic, social and cultural rights), and on 
the protection of property and assets for popula-
tions of interest 

• Review and update of existing protocols and road-
maps in the GAMI to include specialized care for 
vulnerable populations (children and adolescents, 
women, families, LGBTI population, persons with 
disabilities, elderly). 

• Implementation of the single migratory registry by 
all institutions in the GAMI; design and implemen-
tation of a module on protection, to strengthen the 
identification and management of cases of depor-
tees with protection needs (children and adoles-
cents, women, families, LGBTI population, people 
with disabilities, elderly).

• Establishment of a training plan for the GAMI per-
sonnel, which fills the identified needs with the in-
volvement of competent institutions according to 
their expertise. 

• Creation, printing and dissemination of informative 
material on the services available in the GAMI. 

• Training processes on the identification of people 
with protection needs, for the consular networks in 
Mexico, the United States and Guatemala.

• Design of a protocol for the identification and assis-
tance of people with protection needs outside the 
country, including roadmaps for the direct linkages 
with national services.

• Conduct training on international protection and 
Refugee Status Determination for DGME officers 
and child protection institutions at the borders and 
in other institutions involved. 

• Strengthen the CODER Secretariat and Subcom-
mittee, and increase their capacities for the analy-
sis and resolution of applications. 

• Design and disseminate educational materials on 
Refugee Status Determination in El Salvador. 

• Establish a document that certifies that a person 
has started the Refugee Status Determination and 
is awaiting for a resolution. 

• Review and update the protocol for the assistance 
for internally displaced persons, establishing road-
maps according to specific profiles and their needs, 
for monitoring cases and mapping existing servic-
es. 

EL SALVADOR

CLP_AR_005018
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EDUCATION

• Develop and implement an internal roadmap for 
the protection of displaced children and adoles-
cents, and for at-risk teachers.

• Inclusion of variable on school dropout due to dis-
placement in the SIGES NID SYSTEM, to get relia-
ble information on the magnitude of the impact on 
the educational community.

• Include courses on forced displacement caused by 
violence, and on primary psychological attention, in 
the training programmes for teachers.

• Implement psychosocial care programs to mitigate 
the impact of violence, with children and adoles-
cents in contexts of social violence and at risk of 
dropping out of school.

• Design and implement an educational strategy in 
schools, to raise awareness on the inclusion of dis-
placed children and adolescents.

JOBS AND LIVELIHOOD

• Design campaigns to inform and raise awareness 
on the rights of displaced populations and existing 
services

• Disseminate information to raise awareness in gov-
ernmental institutions and the private sector about 
the rights and issuance of identity documents for 
asylum-seekers and refugees.

• Prioritize displaced and at-risk women and youth in 
employment rosters

• Strengthen and coordinate the Roundtable for La-
bour Insertion, and coordinate with different LGBTI 
associations and INSAFORP for the technical train-
ing of populations of interest.

• Awareness campaign with the private sector to pro-
mote the recruitment of LGBTI population.

• Expand and strengthen the entrepreneurship pro-
gramme to support and sponsor displaced per-
sons, asylum-seekers and deportees with protec-
tion needs.

• Create a Specialized Centre that promotes tech-
nical and vocational programs, access to tertiary 
education, livelihoods, and labour insertion (in co-
ordination with the private sector) for displaced 
populations.

• Promote a programme for skills training for dis-
placed populations.

• Design of a local integration model for refugees 
and asylum-seekers that includes legal, economic 
and social actions. 

• Dissemination of the new Migration and Foreigners 
Law for the population nationwide

HEALTH

• Design and implement information and awareness 
campaigns on the right of access to health for dis-
placed persons, deportees in need of protection, 
refugees and asylum seekers.

• Preparation of a specialized protocol for compre-
hensive health care (medical and psychosocial) for 
displaced persons, deportees in need of protec-
tion, refugees and asylum seekers.

• Provide specialized training to health system offi-
cials on psychological, psychiatric and psychoso-
cial care for people affected by forced displace-
ment (internally displaced people, deportees in 
need of protection, refugees and asylum seekers).

• Coordinate comprehensive mobile care (Medical 
and psychosocial) for health services in shelters 
and reception areas to care for displaced people, 
deported people in need of protection, refugees 
and asylum seekers.

• Design a model of psychological / psychosocial 
care for people affected by violence (internally dis-
placed people, deportees in need of protection, 
refugees and asylum seekers).

• Design indicators of internal forced displacement 
for inclusion in the MINSAL Information System for 
the analysis of the impact on health of internally 
displaced persons, as an input for the design of 
programs and interventions.

• Include within its policies and protocols of compre-
hensive health care (direct medical care, psychoso-
cial care, care for chronic diseases, special health 
conditions) to guarantee the continuity of care and 
access to specific medicines for displaced people, 
deported people in need of protection, refugees 
and asylum seekers, without discrimination.

EL SALVADOR

CLP_AR_005019
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MIRPS NATIONAL ACTION PLAN IN 
GUATEMALA

The purpose of the National Action Plan is to provide a comprehensive response to persons with 
protection needs, among the results obtained in its implementation, is the strengthening of the 
capacities of government institutions,   as well as the improvement in the procedure of registration 
and resolution of asylum seekers and alliances between the public and private sectors about the 
importance of formal employment when it comes to equality of opportunities for vulnerable groups.  
Guatemala has prioritized working in the protection, jobs and livelihood sectors, the expected re-
sults for this year are the labour inclusion of asylum-seekers  and refugees, improve the protection 
for children and adolescents especially in border areas and the creation of decent and specialized 
shelters for the care of persons in need of international protection. To achieve the expected results, 
it is necessary to expand resources to complement state efforts.

30 TOTAL COMMITMENTS
FOCUS AREAS:

PROTECTION
19 COMMITMENTS

EDUCATION
2 COMMITMENTS

HEALTH
 1 COMMITMENT

JOBS AND 
LIVELIHOODS

8 COMMITMENTS

CLP_AR_005020
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• Design, create and implement a mechanism for 
registering cases and complaints about human 
rights violations against migrants in transit through 
Guatemalan territory.

• Create and/or improve adequate spaces with inter-
view rooms that guarantee the confidentiality of the 
information of asylum-seekers, as well as special-
ized and friendly spaces for children and adoles-
cents.

• Expand the staff of eligibility officers that process 
refugee applications at the General Directorate of 
Migration / Guatemalan Migration Institute.

• Start the creation of a multidisciplinary team for the 
international care and protection of refugees and 
refugee applicants.

• Preparation of a diagnosis for the creation of open 
shelters in decent conditions, specialized for the 
population with international protection needs, with 
specialized and trained teams.

• Restructure the Temporary Foster Care Program, 
for the care of returned girls, boys and adolescents 
in transit with international protection needs.

• Strengthen inter-institutional and intersectoral co-
ordination to expand basic service options to refu-
gees and refugees.

• Create the international protection mechanism in 
transit for people at high risk who need support 
for safe and regular access to countries of refuge 
(MINEX-UNHCR)

•  Include in the Institutional Strategic Plans, Multian-
nual Plan and Annual Operational Plan the provi-
sion of basic services to people with international 
protection needs.

PROTECTION

• Strengthen the institutional capacity of the General 
Directorate of Migration / Guatemalan Institute of 
Migration, particularly those capacities related to 
attention and protection.

• Awareness raising and training of migration dele-
gates, National Police, Army, Jurisdictional Bodies 
and border security personnel and airports in the 
field of international protection.

• Inclusion of refugee-related courses in the training 
programmes for authorities involved in the nation-
al protection systems, including information from 
the Migration Code, the Law for the Protection of 
Children and Adolescents, and other international 
protection measures and instruments.

• Prepare and update the regulations and proto-
cols for attention and protection of refugees and 
asylum-seekers, in accordance with the Migration 
Code, including information on refugees and other 
measures taken by the Government, such as the 
humanitarian visa.

• Strengthen the awareness raising and training pro-
cesses for border migration delegates on the iden-
tification of people with protection needs.

• Preparation and distribution of informative materi-
als on access to refuge and other systems of inter-
national protection and care for migrants.

• Strengthening of the Reception Centres for the 
identification (in situ) of returned Guatemalan peo-
ple with protection needs and victims of rights vio-
lations in the returning process.

• Training and awareness raising of officials who 
work with the migrant population, for a comprehen-
sive approach, taking into account the age, gender 
and diversity of the people, with special attention to 
unaccompanied girls, boys and adolescents, wom-
en at risk, LGTBI population, victims trafficking, the 
elderly and people with different abilities.

• Strengthening the governing institutions for the 
protection of children and adolescents, especially 
in border areas.

• Develop the Regulation of the Migration Code for 
the continuity of the permit mechanism for people 
in transit, in order to ensure regular transit through 
the country.

GUATEMALA

HEALTH

• Strengthening of the Directorate for the Attention 
to Migrants of the Ministry of Public Health and So-
cial Assistance.
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GUATEMALA

EDUCATION

• Negotiation and implementation of regional and in-
ternational agreements for the recognition of study 
certificates with special attention to the specific 
needs and difficulties of refugees in presenting 
documentation from their countries of origin.

• Coordination of actions with local authorities and 
educational institutions throughout the country for 
the inclusion of children and young people into the 
national education system. These include aware-
ness campaigns about the risks and consequences 
of the migration route; and the socialization of the 
guide for the attention of the student population 
on the move. Preparation and implementation of 
the roadmap for the attention of the Guatemalan 
migrant population in the process of accreditation 
and certification of labor competencies. Implemen-
tation and socialization of Ministerial Agreement 
696-2017 which establishes “to validate the stud-
ies of deported Guatemalans who will continue 
their training in the National Educational System” 
(Agreement 696-2017 was repealed, by Ministerial 
Agreement 1753-2019 “Regulation of Equalization 
and Equivalences of studies at the levels of pre-pri-
mary, primary and secondary education, and in the 
subsystems of school and extracurricular educa-
tion ”)

JOBS AND LIVELIHOOD

• Propose changes to the labour regulations to allow 
the access to work permits for refugees and asy-
lum-seekers.

• Design awareness campaigns for the private sector 
and public officers on rights of refugees, especially 
on labour market and access to services ( job fairs).

• Strengthening information campaigns for general 
public on labour rights and insertion of refugees 
and asylum-seekers.

• Prioritize the process and resolution of work per-
mits requests for refugees and asylum-seekers.

• Facilitate access to Spanish language courses for 
refugee and refugee applicants.

• Create an intersectoral mechanism for the estab-
lishment of roadmaps and national strategies for 
the labour insertion of returned Guatemalans with 
or without needs of international protection.

• Give continuity to statistical studies and improve 
registration systems to understand the profiles of 
returnees, asylum seekers or refugees, including 
labour profiling, for their integration and, if neces-
sary, internal relocation.

• Design awareness campaigns for the private sec-
tor on labor inclusion of returned Guatemalan mi-
grants.
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MIRPS NATIONAL ACTION PLAN IN 
HONDURAS

Honduras made progress on (i) identifying the causes, impacts, and magnitude of displacement 
through a Characterization Study at the national level; (ii) the technical and participatory drafting of 
a Bill that defines the framework of protection and care for the internally displaced population; (iii) 
the consolidation of a system for registering of land and assets abandoned or dispossessed.

Progress was also made in strengthening care protocols for returnees with protection needs, in-
cluding the training of 120 officials from the central, municipal and foreign service governments. 
Registration and processing capacities within the asylum system were increased, and registration 
and interview brigades continue to be implemented in border areas, with the aim of centralizing 
access to the asylum system.

As for 2021 it is expected; increase access in high-risk areas, as well as increase reception capac-
ities and humanitarian assistance for returnees with protection needs and refugees and promote 
access to livelihoods for the persons of interest

44 TOTAL COMMITMENTS
FOCUS AREAS:

PROTECTION
39 COMMITMENTS

EDUCATION
1 COMMITMENT

JOBS AND 
LIVELIHOODS

4 COMMITMENTS
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profiles that includes a prioritized access to doc-
umentation, and maintain updated information on 
displacement for an adequate response.

• Create a contingency plan in cases of massive dis-
placements due to violence.

• Implement a humanitarian assistance mechanism 
articulated with the existing state response.

• Progress in the formulation and implementation of 
prevention and protection strategy at schools.

• Develop strategies to prevent and address specific 
risks for women and girls, commercial transporters, 
people at risk due to land dispossession, returnees 
with protection needs, and LGBTI persons.

• Establish an information mechanism on displace-
ment that provides periodic data.

• Promote measures to facilitate the access to per-
sonal identification documents 

• Develop a communication and awareness-raising 
strategy on the rights of internally displaced people 
together with local governments.

• Develop an information and awareness-raising 
strategy on the rights of internally displaced peo-
ple.

• Design a methodology that enables a close rela-
tionship with communities and internally displaced 
people without increasing their risk.

• Implement a national protection system for inter-
nally displaced people, progress towards the es-
tablishment of a mechanism to register abandoned 
goods, facilitate access of internally displaced 
people to vocational training programmes and ini-
tiatives to generate income, promote dialogue and 
consultation spaces with displaced populations.

• Promote dialogue spaces among state institutions 
and groups of displaced people or at risk.

• Create a confidential system to register abandoned 
goods and housing.

• Strengthen the institutional response through coor-
dination and referral of cases.

• Include the population within the prevention and 
protection mechanism in affected communities.

• Establish dialogue spaces to achieve the inclusion 
of the population in prevention and protection

• mechanisms.
• Include the interests of refugees within the insti-

tutional response and continue strengthening the 
capacities of groups and organizations through the 
Refugee Commission.

• Promote initiatives for the participation of the Refu-
gee Committee to incorporate their needs through 
the Refugee Commission.

PROTECTION

• Strengthen the capacity to identify people with in-
ternational protection needs.

• Undertake training processes for migration public 
officials in border areas to strengthen their capacity 
to identify protection needs.

• Provide information material in offices and border 
areas.

• Increase the capacity of municipal officials who as-
sist returnees, migrants and their families.

• Follow-up on the protocol to assist returnees/de-
portees with protection needs.

• Develop a referrals protocol to follow-up on cases 
of returnees with protection needs through the Mu-
nicipal Units for the Attention to Returnees.

• Strengthen and update existing capacities of con-
sular officials for the identification and referral of 
cases with protection needs abroad.

• Train and update consular representations on inter-
national protection.

• Implement the assistance and protection roadmap 
to facilitate the reception, assistance and referral of 
cases, and strengthen the technical and financial 
capacities of the DPPDIV.

• Strengthen the technical and operational capaci-
ties of DPPDIV.

• Undertake awareness-raising activities for deci-
sion-makers on internal displacement and the as-
sistance and protection roadmap.

• Continue strengthening humanitarian and legal as-
sistance mechanisms

• Provide humanitarian and legal assistance at CAMIs 
at the national level.

• Develop an awareness-raising initiative for authori-
ties and the private sector on the category of refu-
gees and asylum seekers, and their rights.

• Strengthen the assistance provided to returnees 
with protection needs to cover their basic needs 
of shelter, food and health at the short and medium 
term.

• Enhance the coverage of humanitarian assistance 
during the reintegration process.

• Strengthen mechanisms of referral and legal orien-
tation abroad.

• Establish partnerships with free legal representa-
tions abroad to provide effective assistance

• Train staff to provide better assistance and guid-
ance at consulates.

• Implement a roadmap to coordinate the actions 
and services provided abroad.

• Continue strengthening the state presence in com-
munities at risk, develop programmes for the pre-
vention and protection based on causes and risk 

HONDURAS
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HONDURAS

EDUCATION

• Establish a dialogue with the Ministry of Labor and 
the Ministry of Education to resolve obstacles in the 
access to employment and education for refugees 
and applicants for refugee status

JOBS AND LIVELIHOOD

• Promote priority access for returnees to existing la-
bour reintegration programmes.

• Promote interinstitutional partnerships at the cen-
tral and local levels to provide priority access to la-
bour reintegration programmes.

• Strengthen leadership at the community level.
• Facilitate access to vocational training programmes 

and initiatives to generate income.
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MIRPS NATIONAL ACTION PLAN IN 
MEXICO

Mexico promotes the integration of asylum seekers and refugees in national systems, with full 
access to employment, public health services, and education at all levels. The MIRPS framework 
has been key to achieve a more efficient registration of asylum seekers, and to achieve progress 
in the protection of the best interests of children in migratory contexts, including those in need of 
international protection. A policy to internal displacement is currently being developed by the Mex-
ican government. Simplified asylum procedures, financial inclusion and the strenghtening of public 
services in host communities in the south, also remain priorities of the 2021 action plan. 

38 TOTAL COMMITMENTS
FOCUS AREAS:

PROTECTION
19 COMMITMENTS

EDUCATION
1 COMMITMENT

HEALTH
4 COMMITMENTS

JOBS AND 
LIVELIHOODS

5 COMMITMENTS

SOCIAL 
PROTECTION 

9 COMMITMENTS
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ugees, the Migration Law and the Complementary 
Protection and Political Asylum regulations.

• The SIPINNA, from the Protection Commission for 
migrant children and asylum-seekers, will promote 
the harmonization of the General Law on the Rights 
of Children and Adolescents with the Law on Ref-
ugees, the Migration Law and the Complementary 
Protection and Political Asylum regulations.

• CONAVIM will promote access to services for fe-
male asylum-seekers or refugees in the Justice 
Centres for Women (CJM), by coordinating with the 
3 governmental levels. CONAVIM and COMAR will 
carry out actions aimed at preventing and eradicat-
ing gender-based violence against girls and women.

• COMAR, UNHCR and UNICEF will review and 
standardize the interview format for children seek-
ing asylum for quality assurance during the inter-
views; a guide for the use of appropriate language 
with children will be developed and used in all in-
terviews and questionnaires.

• COMAR, UNHCR and UNICEF will develop and 
share support materials with appropriate language 
for children, to be used during eligibility interviews 
and other questionnaires addressed to this popula-
tion of interest.

• Disseminate a handbook of available shelters (pub-
lic and private) by federation, for asylum-seekers, 
refugees and beneficiaries of complementary pro-
tection.

• Review and accelerate current procedures for the is-
suance of documents for asylum-seekers, refugees 
and beneficiaries of complementary protection.

• Guarantee the right to the identity to asylum-seek-
ers, refugees and beneficiaries of complementary 
protection, through the issuance of the temporary 
and/or permanent CURP, and establish coordi-
nation mechanisms between RENAPO, INM and 
COMAR to strengthen management, implementa-
tion and training; also, review and make regulatory 
changes, for the assignation of CURPs in a more 
efficient and simple way.

• INM, COMAR and UNHCR will promote measures 
to accelerate the signing process at the COMAR 
and INM offices, in accordance with the obligations 
of people requesting refugee status.

PROTECTION

• Increase COMAR’s presence in INM Immigration 
Stations for a greater number of applicants for ref-
ugee status.

• COMAR will train INM personnel in airports, where 
there is greater flow of people requesting refugee 
status.

• Promote permanent information campaigns that in-
form about rights and the process for the recogni-
tion of refugee status, in a simple and understand-
able way.

• Provide training to public servants who assist or 
work directly with refugee applicants, refugees and 
beneficiaries of complementary protection, to en-
sure decent attention; institutions that make up the 
Interinstitutional Roundtable on Refugee and Com-
plementary Protection will be prioritized.

• COMAR and UNHCR will promote the “Jaguar” in-
formation and awareness campaign on the rights 
of applicants and refugees in the areas of greatest 
transit and destination.

• SE-SIPINNA, the DIF and the PFPNNA will strength-
en alternative care centres for temporary housing, 
preventing the use of Migration Stations for shelter.

• INM, COMAR, SE-SIPINNA and UNHCR will seek for 
alternatives for shelters to lower the use of the Mi-
gration Stations, particularly for family groups with 
children.

• Improve coordination mechanisms between the 
authorities that assist children (COMAR, INM, PF-
PNNA, SIPINNA) to facilitate the identification of 
international protection needs and access to Refu-
gee Status Determination.

• The INM and the Procurator’s Office for the Protec-
tion of the Rights of Children and Adolescents (fed-
eral, state and municipal) will apply the specialized 
protocol for the care of children developed by CO-
MAR, UNICEF and UNHCR; also for interview tech-
niques to identify needs of international protection 
and for the referral of cases to the COMAR or to the 
competent authority.

• Increase the operational capacity of the federal, 
state and municipal Child Protection Offices, prin-
cipally in the states with the largest migrant and 
asylum-seeker population, (Chiapas, Tabasco and 
Veracruz).

• The PFPNNA, through SIPINNA, will generate coor-
dination mechanisms with state and municipal pro-
tection offices to standardize criteria that regulate 
the determination, coordination, monitoring and 
restitution plans for child protection.

• The SIPINNA, from the Protection Commission for 
migrant children and asylum-seekers, will promote 
the harmonization of the General Law on the Rights 
of Children and Adolescents with the Law on Ref-

MEXICO

EDUCATION

• SEP, INEA and COMAR will promote actions that allow 
the formal inclusion of children seeking asylum, refu-
gees and beneficiaries of complementary protection 
to mandatory school education (preschool, primary, 
secondary and preparatory), as well as access to ed-
ucational programs nationwide through the INEA.
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MEXICO

JOBS AND LIVELIHOOD

• Within the scope of their competencies, the agen-
cies will promote the incorporation of asylum-seek-
ers, refugees and beneficiaries of complementary 
protection, to public and private institutions for job 
training and certification processes.

• UNHCR will carry out projects aimed at peaceful 
coexistence in the main host communities, and will 
foster spaces for cultural and learning exchange, 
which will favour the integration of the population 
of interest.

• Promote the recruitment of asylum-seekers, refu-
gees and beneficiaries of complementary protec-
tion for job vacancies available in the National Em-
ployment Service; disseminate the calendar of job 
fairs organized nationwide.

• Promote actions to include asylum-seekers, refu-
gees and beneficiaries of complementary protec-
tion to housing programs.

• CNBV will promote access to financial services 
for asylum-seekers, refugees and beneficiaries of 
complementary protection with the Association of 
Banks of Mexico.

SOCIAL PROTECTION

• Together with COMAR and UNHCR, the participat-
ing institutions of the Interinstitutional Roundtable 
on Refugee and Complementary Protection will de-
velop materials that describe and explain how to 
access the programs and services available to the 
populations of interest.

• COMAR, together with the participating agencies 
in the Interinstitutional Roundtable on Refugee and 
Complementary Protection, will promote access to 
public services and programs at the federal and 
state levels, through the revision of guidelines and 
the creation of integration modules

• Development and dissemination of awareness mass 
campaigns, through television, radio and social 
networks to counteract xenophobic manifestations 
against migrants and refugees, including informa-
tion on the mechanisms to file complaints with CON-
APRED for discriminatory acts committed by public 
or private servants.

• CONAPRED will provide courses and workshops to 
public officers and media to avoid prejudiced

• and stigmatizing news coverage and communica-
tion for asylum-seekers, refugees and beneficiaries 
of complementary protection.

• INDESOL will promote asylum-seekers, refugees 
and beneficiaries of complementary protection, in 
the activities organized by civil society organiza-
tions, and will review social joint venture programs 
for the inclusion of this population.

• Promote actions for the inclusion and issuance of 
credentials for elder asylum-seekers, refugees and 
beneficiaries of complementary protection, to as-
sure their access to services offered by INAPAM at 
the national and state levels.

• COMAR, in coordination with UPM, will generate and 
publish statistical information including data disag-
gregated by sex, age, place of origin, and other var-
iables, with the objective of analysing the character-
istics of the populations of interest for its inclusion to 
programs and services.

• UPM, in coordination with COMAR, will promote col-
laboration and joint efforts between governmental 
institutions, academia and civil society organizations 
for the generation of studies and information linked 
to the design and evaluation of public policy related 
to populations of interest.

• The Welfare Secretariat will promote actions for the 
inclusion of asylum-seekers, refugees and benefi-
ciaries of complementary protection in all social pro-
grams, especially in “Sembrando Vida” and “Emer-
gencia Social”.

HEALTH

• The Ministry of Health and COMAR will carry out ac-
tions aimed at risk prevention and access to health 
services for asylum-seekers, refugees and bene-
ficiaries of complementary protection; the CNPSS 
will promote strategies for Primary Health Care, 
Childbirth, puerperium and new born care, preven-
tion of gender-based violence and addiction, by 
training public officers on the specific needs of this 
population.

• Perform actions aimed at ensuring access to men-
tal health services for asylum-seekers, refugees 
and beneficiaries of complementary protection.

• Promote the inclusion of asylum-seekers, refugees 
and beneficiaries of complementary protection, in 
all reforms to the General Health Law, secondary 
laws and administrative provisions, in terms of ac-
cess to health services and medicines, and con-
sideration of the documentation issued by the CO-
MAR and the INM, instead of social security, for the 
populations of interest.

• UNDP, UNHCR and PAHO will conduct studies of 
the capacities of public health services in the host 
communities in southern Mexico (mainly Chiapas 
and Tabasco), identifying opportunities to strength-
en them and meet the needs of the host communi-
ties and populations of interest.
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MIRPS NATIONAL ACTION PLAN IN 
PANAMA

Panama, as a transit and asylum country, has strengthened its capacities to ensure access to refu-
gee protection for those fleeing violence. The implementation of the MIRPS National Plan has led to 
a significant improvement in the access to their basic rights, livelihoods, and local integration. This 
includes the approval of work permits for asylum seekers admitted to the procedure, strengthening 
of ONPAR’s presence at the southern border and the implementation of innovative employability 
programs, among other achievements. 

However, there are still some challenges that need to be addressed. The COVID-19’s emergency 
worsened the already vulnerable condition of some refugees and asylum seekers, forcing to rede-
fine priorities and actions to continue providing refugees and asylum seekers protection, inclusion 
and humanitarian assistance.

26 TOTAL COMMITMENTS
FOCUS AREAS:

PROTECTION
12 COMMITMENTS

EDUCATION
3 COMMITMENT

HEALTH
1 COMMITMENTS

JOBS AND 
LIVELIHOODS

7 COMMITMENTS

SOCIAL 
PROTECTION 

5 COMMITMENTS
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PROTECTION

• Strengthen training processes for public servants 
at the national and local levels on international pro-
tection, in order to enhance their capacity to identi-
fy and refer people with protection needs. Special 
focus will be provided to SENAFRONT, SNM, SEN-
AN, ONPAR, INAMU, SENNIAF, Ombudspersons 
Office and local authorities in priority areas.

• Promote an agreement between the Ministry of 
Safety and Ministry of Government (ONPAR) to 
formalize and set in motion referral protocols and 
guidelines between SNM – ONPAR, and SENA-
FRONT – ONPAR. In order to provide a timely re-
sponse to the identification and referral of people 
with international protection needs in border areas 
and airports, and in line with what is established in 
Executive Decree N.5 of 2018

• Improve the registration system (TRE) to facilitate a 
cross-cutting revision of asylum claims among au-
thorized public institutions, ensuring confidentiality.

• Reduce the backlog of claims submitted to ON-
PAR under the jurisdiction of Decree N. 23 of 1998, 
which gave way to the development of Law N. 5 
of 1977, that approves the 1951 Convention and the 
1967 Protocol.

• Facilitate the management of larger human and fi-
nancial resources of ONPAR in order to ensure the 
capacity to provide a response to an increasing 
number of asylum seekers, which includes, inter 
alia, personnel for project management, data man-
agement, lawyers, social workers, psychologists 
and other relevant professions.

• Undertake meetings with technical teams of 
CONARE to analyze cases to be presented during 
ordinary meetings of the National Commission for 
the Protection of Refugees, with the aim of ensuring 
a swifter response for cases admitted by ONPAR.

• Undertake brigades to issue documents in areas of 
difficult access, to renew refugee identity documents.

• Promote the elaboration of a legal instrument so 
that people recognized as stateless can opt for a 
permanent residence and Panamanian nationality.

• Promote an attention and referral roadmap and a 
protocol between the Ministry of Government (ON-
PAR) and the National Institute for Women (INAMU) 
and other partners for refugee and asylum-seeking 
women, survivors of SGBV.

• Engage legal clinics of Law faculties in private and 
public universities in providing free orientation ac-
companiment and legal assistance to asylum seekers.

• Promote the university social service and or in-
ternships within ONPAR for University of Panama 
students undertaking careers in law, psychology, 
social work, archives, public administration, among 
others.

PANAMA

EDUCATION

• Share information with asylum seekers on workshops, 
courses and trainings provided by the National Insti-
tute for Professional Training (INADEH), as follow-up 
to the agreements reached in the beginning of 2019.

• Match tuition costs for refugee students who are un-
dertaking a bachelor’s degree or technical careers 
at University of Panama with the cost for a national, 
recognizing the special protection condition of this 
population and their recognition by the Panamanian 
state.

• Promote the creation of an instruction manual ‘Proce-
dure and placement tests’ for the operation of Decree 
1225 of 2015

HEALTH

• Promote and establish an attention roadmap and 
protocol between the Ministry of Government (ON-
PAR) and Ministry of Health (Department of mental 
health and other services) for the attention and re-
ferral of refugees and asylum seeker for whom it is 
required as a result of their mental health.
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PANAMA

JOBS AND LIVELIHOOD

• Manage the certification of extension of work per-
mits in cases where people recognized as refugees 
present a request before the Ministry of Labour 
and Labour Development (department of migra-
tion), with 30 days or more prior to the expiration 
of their permit, and that the extension request is in 
progress.

• Promote the issuance of work permits for asylum 
seekers admitted to procedure by ONPAR

• Promote the issuance of drivers licenses for asylum 
seekers who have possession of their claim certifi-
cation issued by ONPAR

• Search for income generation alternatives for refu-
gees. Focus will be given to institutions, the private 
sector and the civil society to explore alternatives 
and put in motion concrete strategies for the eco-
nomic inclusion of refugees.

• Raise awareness within the private sector on refu-
gees seeking employment.

• Incorporate asylum seekers admitted to procedure 
and refugees within the database of the Ministry of 
Labour, for their participation in job fairs and job ex-
change.

• Manage the viability of opening bank accounts for 
refugees

SOCIAL PROTECTION

• Launch the incorporation of actions within existing 
social policies for highly vulnerable refugees. 

• Promote existing programmes to cover basic needs 
with key actors (including food and temporary shel-
ter) for extremely vulnerable people. 

• Promote the participation and consultation of com-
munities in the design of activities and public poli-
cies and enhance joint work with identified facilita-
tors within communities. 

• Promote anti-xenophobia campaigns for different 
entities for the integration of refugees and asylum 
seekers in Panama. 

• Promote community-based integration initiatives for 
refugees and host communities. 
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2  | Why migrants risk it all

The pervasive challenges of the Northern Triangle, its fragile economies and 
epidemic levels of gang violence, lead thousands to cross borders in search 
of a better future. If the global development community is to respond to the 
ongoing but constantly shifting migration crisis, it requires nuanced and in-
depth data that go beyond common knowledge of the region’s economics 
and security situation.  

Creative Associates International believes that 
development can significantly mitigate irregular 
migration through a first mile approach – one 
that addresses the specific factors that trigger 
someone to leave their home. With an intentional 
and targeted first mile approach, development 
programs can address the root causes that drive 
migration and ultimately reduce the number of 
people embarking on an often dangerous journey, 
whose absence reverberates through their 
communities.  

It is important to note that this first mile 
approach must be tailored for each location, 
based on the specific factors that push people 
to emigrate from one high-migration area as 
opposed to another. In fact, the success of this 
approach in mitigating migration hinges on a 
localized strategy.  

In February 2019, Creative commissioned an 
ambitious research study that first zeroed in on 
those municipalities that have the highest rates 
of outward migration from Honduras, El Salvador 
and Guatemala. Analyzing data from nearly 900 
municipalities, Creative identified the 60 that 

combined account for more than half of all the 
region’s emigration. In those 60 municipalities, 
Creative then conducted 2,400 individual in-
person surveys to gather data on intentions to 
migrate, family, the economic situation of the 
household and exposure to crime, among other 
points. Based on these surveys and extensive 
data analysis, Creative was able to distinguish 
the different triggers of migration in each 
municipality, as well as paint a general portrait of 
potential migrants. These conclusions shed light 
on the region’s textured migration landscape and 
can be used to inform highly focused programming 
that can mitigate irregular migration and improve 
the conditions of Central Americans.  

The study took on the name “Saliendo Adelante,” 
borrowing from a Spanish phrase that was heard 
frequently across the region as people described 
what drives them to migrate – their resilience and  
desire to move forward in life. 

The factors at play in each of these 60 mostly 
urban municipalities, while varied, can be broken 
down into three principal categories: economics, 
victimization and transnational ties.

Percentage of survey respondents who intend to migrate

At the root of migration

Guatemala

18%

El Salvador

24%

 

Honduras

33%

2  |  Why migrants risk it all
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4  | Why migrants risk it all

The principal factors that differentiate those who do intend to migrate from those 

who do not in the 60 high-migration municipalities surveyed fall under the category 

of economics. When asked what their primary reason for migrating would be, more 

than 60 percent of respondents cited economic-related concerns. Migration from 

the Northern Triangle occurs against the backdrop of a vulnerable regional economy, 

where many of those who are working do so in an informal capacity with few 

protections or opportunities for advancement.  

Within the broader context of economics, three main factors were found to be 

differentiators:

ECONOMICS

Figure 1:  

Percentage of those who intend to 

migrate who cite economic concerns as 

their primary reason for migration. 

EL SALVADOR - 50%

GUATEMALA - 71%

HONDURAS - 67%

Figure 2:

Migration and unemployment among youth ages 18 to 29

 

 

 EL SALVADOR GUATEMALA HONDURAS

 Plans to migrate & 

unemployed

No plans 

to migrate &  

unemployed

 Plans to migrate & 

unemployed

 No plans 

to migrate &  

unemployed

 Plans to migrate & 

unemployed

 No plans 

to migrate &  

unemployed 

Young men  20%  10.4%  18.4%  2.2%  23.6%  18.4% 

Young women  18.5%   1.9%   11.5%  8.6%  8.3%  4.2% 

Unemployment Pessimistic OutlookHousehold Earnings

On average across the region’s high-
migration municipalities, being 
unemployed makes someone nearly 
twice as likely to consider migrating. 
According to Creative’s analysis, the issue 
of unemployment is particularly influential 
in Guatemala and El Salvador, and slightly 
less so in Honduras.  

By looking closely at the local data, the 
study can also identify the municipalities 
in which unemployment is a stronger push 
factor for migration. In Guatemala City, 
for example, 16 percent of those who have 
considered migrating are unemployed, 
compared to just 5 percent who have not 
considered migrating but are unemployed. 
Holding a low-skill and unstable job is also 
a differentiator in Guatemala City, and 
20 percent of those who have considered 
migrating are low-skill workers.  

 

Those whose households earn less than 
$400 a month and who cannot make ends 
meet are 1.25 times more likely to consider 
migrating. More than one-third of survey 
respondents reported household earnings 
under the $400 line and said they could not 
make ends meet.  

However, in breaking this information 
down further, Creative found that 
individuals in that group whose households 
earn under $200 monthly and who cannot 
make ends meet are actually less likely to 
migrate. One explanation could be that 
those with the most limited resources 
cannot afford the journey; depending on 
the country, hiring a coyote, or smuggler, to 
lead the trip to the U.S. border can cost up 
to $8,000 per person.  

Believing that their household’s 
economic situation is on the decline 
is an interestingly strong indicator of 
migration. This is particularly true in high-
migration municipalities in Honduras, 
where believing that the household is 
worse off than it was the previous year 
makes individuals 1.5 times more likely to 
consider migrating. 

Looking closely at the coastal municipality 
of La Ceiba, Honduras, pessimistic 
economic outlook is a clear differentiator: 
71 percent of those who have considered 
migrating think their economic situation 
will be worse next year, compared to 39 
percent who have not considered migrating 
but feel the same.
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6  | Why migrants risk it all

Homicides ExtortionRobbery

Having personal exposure to homicide is a 
clear differentiating factor in the high-
migration municipalities of both Honduras 
and El Salvador. 

Nearly one-third of survey respondents 
who have considered migrating from 
Honduras have had a family member or 
close friend murdered, while 15 percent of 
those who do not intend to migrate have 
lost a relative or friend to homicide. 

Even more so than homicides, robberies 
are a powerful influencer of migration 
decisions. Again, this is truer in Honduras 
and El Salvador than in Guatemala. 

In Honduras, 61 percent of those who have 
considered migrating have been robbed 
on the street, compared to 39 percent who 
haven’t considered migrating but have been 
robbed.  

Extortions are particularly concentrated 
in the high-migration municipalities 
surveyed. Eighty-six percent of the total 
registered extortions in Honduras in 
2017 occurred in these municipalities, 
which are home to less than 60 percent 
of the total population. In El Salvador, 70 
percent of registered extortions occurred 
in high-migration municipalities, and in 
Guatemala, 43 percent. Extortions seem 
to have the biggest impact in El Salvador: 
Nearly a quarter of those who have 
considered migrating have been extorted, 
compared to 11 percent of people who have 
not considered migrating but have been 
extorted. 

VICTIMIZATION

Across the Northern Triangle, and particularly in high-migration, urban municipalities, residents are coping with levels of violence 

that are among the highest in the world. Creative’s study sought to look beyond the alarming homicide rates and focus instead 

on personal experiences of victimization and how they relate to migration. The study focused not just on homicides, but also on 

exposure to other crimes that breed feelings of insecurity, including extortion, robbery, bribery and violence against women.  

Regionally, having been a victim of a crime or having a family member or someone close to you who has been makes an individual 

1.5 times more likely to consider migrating. The analysis suggests that how people react to these crimes varies significantly by 

country and by municipality; Hondurans and Salvadorans appear to be more greatly impacted by victimization than Guatemalans.

Figure 4: 

Percentage of those who intend to migrate who cite victimization 

factors as their primary reason for migration

EL SALVADOR   GUATEMALA  HONDURAS

38%   14%   18%

Figure 5:  

In Guatemala, victimization affects municipalities differently,  

as seen in Guatemala City and Totonicapán.

Municipality  Intends to migrate and 

has been exposed to at 

least two acts of crime or 

violence

 Does not intend to migrate 

but has been exposed to 

at least two acts of crime or 

violence

Guatemala City, Guatemala  57%  39%

Totonicapán, Guatemala  50%  27%

52%
 of those who say 

they have thought about 

migrating say they would 

do so alone; 26% say they 

would migrate with their 

children
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8  | Why migrants risk it all

Transnational ties – defined here as existence of family in the U.S., receipt of 

remittances, and prior migration to the U.S. – is an important pull factor in the 

migration equation, although far less impactful than economics and victimization.  

In the larger regional context, a culture of migration has been and continues to 

be solidified through the generations. Nearly two-thirds of all survey respondents 

have a relative living abroad, 75 percent of those relatives have lived in the U.S. for 

10 years or more, and about 25 percent for over 20 yeas. However, an expectation 

that family reunification would be a significant driver of migration was disproven by 

the data collected, with only 3 percent of survey respondents citing reuniting with 

relatives as their primary reason for migration.  

In addition, statistical analysis shows that simply having a family member in the U.S. 

is not a differentiating factor between those who intend to migrate and those who 

don’t, despite the large number of people who reported family ties.  

Remittances, however, are indicative of a strong family connection to the U.S. while 

also pointing to viable job opportunities, an existing support system in the U.S. and 

the potential for economic prosperity.

TRANSNATIONAL TIES

Remittances

Nearly a quarter of those who say they have 
thought of migrating receive remittances 
across the Northern Triangle’s high-migration 
municipalities, in comparison to 15 percent 
of those who haven’t thought of migrating but 
receive remittances. The statistical significance 
of remittances is greatest in Guatemala, where 
receiving remittances makes an individual nearly 
twice as likely to have thought about migrating.  

But remittances also have a positive effect in 
reducing poverty and help families below the 
$400 monthly income threshold make ends meet.   

Over 20%
 

of income for 

households across 

the region comes 

from remittances  

Only 3%
 of those 

who intend to 

migrate cite family 

reunification as their 

primary reason for 

migration
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Saliendo-Adelante.com  |  11

CONCLUSIONS & 
RECOMMENDATIONS

The results of the Creative Associates International migration study underscore the need for a first-

mile approach to reducing migration that addresses specific drivers, strengthens communities and 

creates opportunity locally. The following findings and recommendations are intended to help 

shape effective migration-focused programming in the Northern Triangle. 

Migration is highly localized 

A small number of municipalities, largely urban, account 

for the bulk of all irregular out-migration from the 

Northern Triangle. While trends emerge at the national 

level, the factors that influence one’s decision to migrate 

vary dramatically by municipality. 

Meet youths’ urgent needs

Youth, and positive youth development, should be at the 

center of migration-specific programs. Implementers should 

also be cognizant of differences in young women’s and young 

men’s motivations for migration. 

Expand economic programs

Programming should seek to stabilize vulnerable local 

economies and then expand on traditional economic 

development interventions to address the specific 

economic realities of high-migration municipalities, 

including the  informal economy.

Focus on high-migration areas

For the most effective and efficient results in mitigating 

migration, programs should focus on high-migration 

municipalities. Interventions should be designed to address 

the specific factors influencing migration in each.

Victimization is varied 

Extortion, robbery and other crimes are, in most 

cases, an even stronger motivator for migration 

than exposure to homicide. 

Address the victimization spectrum

Programs should seek to reduce the high levels of  

victimization in target areas, taking into account not only 

homicides but all types of crime and violence that create 

highly victimized communities. 

Key conclusions Recommendations for development

Economics are driving migration

Economic factors are the most salient in influencing 

migration and are cited far more often as the primary 

motivator for migration than victimization factors. 

Youth are most likely to migrate

People from the ages of 18 to 29 report distinct 

levels of exposure to economic and victimization 

factors and react to these factors differently than 

adults in their decisions to migrate. 
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Study Methodology

 

Creative Associates International

Saliendo-Adelante.com

To see more study results and 

hear migrant stories, visit: 

About Creative 

Creative Associates International works with 
underserved communities by sharing expertise 
and experience in education, elections, eco-
nomic growth, citizen security, governance and 
transitions from conflict to peace. 

Based in Washington, D.C., Creative has active 
projects in nearly 30 countries. Since 1977, 
it has worked in nearly 90 countries and on 
almost every continent. Recognized for its 
ability to work rapidly, flexibly and effectively 
in conflict-affected environments, Creative is 
committed to generating long-term sustainable 
solutions to complex development problems. 

Creative has grown to become a leader among 
U.S. private sector implementers of global 
development projects. Creative is minority 
owned and operated. 

Creative in Latin America 

and the Caribbean 

Creative has been leading innovative, sustain-
able development programs in Latin America 
and the Caribbean for four decades. 

Creative’s programming in the hemisphere 
is built on evidence, proven tools and a deep 
understanding of local contexts. Projects 
are designed to be inclusive of marginalized 
groups, operate with local organizations and 
engage the private sector to ensure that the 
positive change put in motion lasts long after 
Creative’s interventions. 

Creative began its work in the Northern 
Triangle in 1983 with a training of Peace Corps 
volunteers in Guatemala. Since then, Creative 
has implemented dozens of programs in the 
region’s most challenging communities and 
contexts, supporting gang violence prevention, 
peace and reconciliation, education and civic 
engagement, positive youth development, rule 
of law and governance strengthening and more. 
Creative currently implements four programs 
in Honduras, El Salvador and Guatemala, 
reaching many of the region’s highest-migra-
tion municipalities. 

Creative’s study began in early 2019 with 

an extensive review of available data at the 

regional, national and municipal levels that 

relate to migration.  

To narrow down the study to those 

municipalities that have the highest rates of 

emigration, Creative relied on a methodology 

that uses remittance payment points in the 

recipient country to identify the place of 

origin of migrants who are in the United 

States. This methodology was designed by 

Manuel Orozco and has been adopted and 

used by the International Fund for Agricultural 

Development and the Inter-American Dialogue 

since 2009. In the Northern Triangle, there are 

more than 100,000 payment points where 

families collect remittances.  

Drawing data from 893 municipalities in El 

Salvador, Guatemala and Honduras, Creative 

identified the 60 municipalities that 1) each 

account for more than 1 percent of irregular 

migration from their respective countries and 

2) combined, make up a majority of outward 

irregular migration from the Northern Triangle.  

Creative then commissioned a randomized 

survey of residents in those 60 municipalities, 

first testing the detailed survey instrument in two 

municipalities in Honduras. Trained enumerators 

were then dispatched to conduct 2,400 in-

person surveys, which ultimately generated 

about 100,000 individual data points.  

With municipal-level data on 48 distinct social, 

economic and crime variables that relate to 

migration, Creative analyzed migratory trends 

and their relationship to the survey indicators. 

Statistical regression models were used to 

identify any statistical significance of these 

indicators on the likelihood of migration.

*Municipalities listed above without a number account for between 
1 percent and 5 percent of their respective country’s emigration. 

The 60 municipalities surveyed were (by country, in 

order of emigration from highest to lowest):  

El Salvador

San Salvador (18% of 

Salvadoran emigration), 

San Miguel, La Libertad, 

Soyapango, Santa Ana, 

Sonsonate, La Unión, 

Apopa, Zacatecoluca, 

Usulután, Cojutepeque, 

Metapán, Ahuachapán, 

Ilopango, Santa Rosa 

de Lima, Juayúa, San 

Francisco Gotera, Antiguo 

Cuscatlán, Chalatenango, 

San Vicente

Guatemala

Guatemala City (16% of 

Guatemalan emigration), 

Mixco, Villa Nueva, 

Totonicapán, Chiquimula, 

Huehuetenango, 

Jutiapa, Chimaltenango, 

Retalhuleu, Sololá, San 

Pedro Sacatepéquez, 

Cobán, Villa Canales, 

Escuintla, Flores, La 

Libertad, Coatepeque, 

Morales, San Marcos, 

Antigua Guatemala, 

Salamá, San Juan 

Sacatepéquez, Jalapa, 

Zacapa, Sayaxché, 

Esquipulas, Puerto Barrios 

Honduras

Central District 

(Tegucigalpa and 

Comayagüela, 27% of 

Honduran emigration), 

San Pedro Sula (20% of 

Honduran emigration), 

La Ceiba, Comayagua, 

El Progreso, Choluteca, 

Santa Rita, Puerto Cortés, 

Choloma, Siguatepeque, 

Danlí, Juticalpa
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COLOMBIA
AT A GLANCE

2024
2023

TOTAL REQUIREMENTS RMRP PARTNERS

$664.87 M $575.86 M 74

POPULATION 
PROJECTION

PEOPLE IN 
NEED (PiN)

PIN 
PERCENTAGE

PEOPLE 
TARGETED

VENEZUELANS 
IN-DESTINATION

IN-TRANSIT

PENDULAR

COLOMBIAN 
RETURNEES

AFFECTED HOST 
COMMUNITIES

- -

- -

AGE AND GENDER 
DISAGGREGRATION

34.4% 37.3%

14.2% 14.1%

34.0% 37.7% 34.4% 37.3%

14.1% 14.2% 14.2% 14.1%

132
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COLOMBIA: BENEFICIARIES TARGETED

Amazonas
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 Cauca

Chocó

Antioquia Arauca
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Magdalena

Casanare

Norte de 
Santander

La Guajira

Santander

Huila

Tolima

Cesar

Bolivar

Boyacá
Cundinamarca

Bogotá D.C.

Sucre
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Quindio

Guainía

Putumayo

PANAMA

ECUADOR 

PERU 

BRAZIL
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200,001 - 280,000 This map is for illustration purposes only. The boundaries and names shown and the designations
used on this map do not imply official endorsement or acceptance by the UN.
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COLOMBIA: KEY FIGURES BY DEPARTMENTS

AMAZONAS
ANTIOQUIA
ARAUCA
ATLÁNTICO
BOGOTÁ DC

BOLÍVAR
BOYACÁ
CALDAS
CAQUETÁ
CASANARE
CAUCA
CESAR
CHOCÓ
CÓRDOBA
CUNDINAMARCA
GUAINÍA
GUAVIARE
HUILA
LA GUAJIRA
MAGDALENA
META
NARIÑO
NORTE DE SANTANDER
PUTUMAYO
QUINDÍO
RISARALDA
SAN ANDRÉS Y 
PROVIDENCIA
SANTANDER
SUCRE
TOLIMA
VALLE DEL CAUCA
VAUPÉS 

VICHADA

2023

0

2024

0

 50  11 0

People in Need (PiN) People Targeted Total Requirements

COLOMBIA RMRP 2023 - 2024134
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i Civil Society Organizations. 

ii  Others include the Red Cross Movement, academia and faith based 
organizations.

 The list of organizations only includes appealing organizations under the 
RMRP, many of which collaborate with implementing partners to carry out 
RMRP activities.

TOTAL
International 

NGOs
National  

NGOs / CSOsi Othersii UN Agencies

Financial requirements $664.87 M
Organizations 74 21 12

NUMBER OF ORGANIZATIONS AND FINANCIAL REQUIREMENTS BY ORGANIZATION TYPE

Sector
People in 

Need (PiN)
PiN 

percentage**

People 
targeted

 Targeted Financial 
requirements

Partners In need

Education 11.0%

Food Security 24.7%

Health 26.8%

Humanitarian 
Transportation 6.5%  10 

Integration 4.6%

Nutrition 9.6%  12 

Protection***
11.8%

Child Protection 7.0%

Gender-Based 
Violence (GBV) 6.0%

 
& Smuggling 3.1%

Shelter 4.6%

WASH 7.6%

Multipurpose Cash 
Assistance - - -  21 

Common Services**** - - - -  21 

COLOMBIA: NUMBER OF ORGANIZATIONS AND FINANCIAL REQUIREMENTS BY ORGANIZATION TYPE 135RMRP 2023 - 2024

2023

requirements in the RMRP 2023-2024.
 

resulting in a low PiN percentage as a proportion of the total population.
*** This includes Support Spaces.
**** This includes AAP-CwC, Communication, Coordination, Information Management, PSEA, and Reporting.

POPULATION IN NEED AND TARGET, FINANCIAL REQUIREMENTS 
AND NUMBER OF PARTNERS BY SECTOR*

CLP_AR_006311

Case 4:18-cv-06810-JST   Document 181-3   Filed 06/23/23   Page 42 of 283



i Civil Society Organizations. 

ii  Others include the Red Cross Movement, academia and faith based 
organizations.

 The list of organizations only includes appealing organizations under the 
RMRP, many of which collaborate with implementing partners to carry out 
RMRP activities.

TOTAL
International 

NGOs
National  

NGOs / CSOsi Othersii UN Agencies

Financial requirements $575.86 M 
Organizations 59 25 11

NUMBER OF ORGANIZATIONS AND FINANCIAL REQUIREMENTS BY ORGANIZATION TYPE

Sector
People in 

Need (PiN)
PiN 

percentage**

People 
targeted

 Targeted Financial 
requirements

Partners In need

Education 9.6%

Food Security 16.5%  15 

Health 15.0%  21 

Humanitarian 
Transportation 4.9%

Integration 4.3%

Nutrition 12.0%

Protection***
5.0%

Child Protection 6.2%  15 

Gender-Based 
Violence (GBV) 3.3%

 
& Smuggling 2.8%

Shelter 3.4%

WASH 7.0%  20 

Multipurpose Cash 
Assistance - - -

Common Services**** -  - - -

COLOMBIA: NUMBER OF ORGANIZATIONS AND FINANCIAL REQUIREMENTS BY ORGANIZATION TYPE RMRP 2023 - 2024136

2024

requirements in the RMRP 2023-2024.
 

resulting in a low PiN percentage as a proportion of the total population.
*** This includes Support Spaces.
**** This includes AAP-CwC, Communication, Coordination, Information Management, PSEA, and Reporting.

POPULATION IN NEED AND TARGET, FINANCIAL REQUIREMENTS 
AND NUMBER OF PARTNERS BY SECTOR*
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Colombia is the country hosting the largest number of 
refugees and migrants from Venezuela in the region, 
2.48 million.122

in the course of 2022 facilitated onward movements, as 

Venezuela and Ecuador and increased the proportion of 
regular entries in recent months.123 Irregular arrivals are 
expected to continue, in parallel with onward movements 
towards Central and North America of refugees and 
migrants of various nationalities. Pendular movements 
between Colombia and Venezuela remain frequent.124 

The results of the joint needs assessment for in-transit 
and pendular population,125 by the National R4V Platform 
in Colombia (GIFMM) show a persistence of humanitarian 
needs. For example, 92 per cent of those in-transit have 
no resources for their journey; 51 per cent are severely 

potable water; and important gaps for assistance to 
126 Fifty-two per cent 

faced protection risks and 33 per cent knew someone 
within their environment who was a GBV survivor. Those 
engaging in pendular movements enter Colombia mainly 
to access food, healthcare (including mental health and 
SRH127), medicines and livelihoods. 

For refugees and migrants in-destination, despite the 
efforts of the Colombian government to regularize and 
integrate refugees and migrants through the Temporary 

Protection Status for Venezuelans (TPS), and the 
subsequent access to the General Social Security Health 
System (SGSSS) and other social protection programmes 
through the ,128 multiple challenges persist. As 
such, the results of the JNA conducted for the population 
in-destination129

and integration challenges, particularly for those that do 
not have TPS and asylum-seekers (many of whom face 
barriers in accessing the asylum system). Eighty-two per 
cent of households live in inadequate indoor housing 
conditions, 51 per cent eat two meals a day or less, 92 per 

only 48 per cent of children attend school. Meanwhile, 52 
per cent earn less than the minimum wage, 19 per cent 
are unemployed and 24 per cent of households resort 
to risky activities as a negative coping mechanism. 

migrants face multiple challenges in a context of armed 

indigenous populations are particularly affected.130 

Services in some territories are saturated due to the 
increase of the population in need, posing challenges to 
access to health, education, shelter, water and sanitation, 
basic goods and services.

The current government has prioritized the integration 
of refugees and migrants through the TPS, in particular 
focusing on homologation of higher education degrees 
and employability. However, Colombia's socio-economic 

COUNTRY OVERVIEW

[122] Migration Colombia. Distribution of Venezuelans in Colombia as of 28 February 2022.  

[123] 

(GIFMM) estimates, based on the extrapolation of Migration Colombia data and movements monitored through an R4V partner’s Wi-Fi Analytics project, 
indicate >112,000 irregular entries between Venezuela and Colombia and >11,800 from Ecuador.

[124] 37% of the groups of refugees and migrants interviewed perform pendular movements "whenever required", 19% undertake them on a monthly basis and 8% 
undertake them daily. R4V, RMNA, October 202

[125] Ibid.

[126] 60% of children ages 0 to 5 have not accessed nutritional interventions, only 2% reported attending a kindergarten, institutional or community-based child 
development centre or school, and 25% are cared for by their parents while they are working (mostly in informal settings), which exposes them to risks 

[127] 60% of pendular groups required mental health services while 41% mentioned needs in sexual and reproductive health.

[128] 

among others) is allocated to those who need it most. The Sisbén is administered by the National Planning Department (DNP). According to an R4V partner’s 

Sisbén IV (38% of total Venezuelans with a TPP). See more at: https://bit.ly/3uyDiCV 

[129] R4V, RMNA, October 2022;https://rmrp.r4v.info

[130] 
in regions such as Nariño, Norte de Santander and Cauca; and those caused by disasters also in Vichada and Arauca, in Norte de Santander and in the 
Caribbean region (including the Mojana).

COLOMBIA 137RMRP 2023 - 2024
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conditions, characterized by income inequality131, high 

are challenges that require a differentiated approach 
to effectively integrate refugees and migrants from 
Venezuela.132 Coupled with above-mentioned challenges 
to integration, concerning levels of xenophobia and 
discrimination against refugees and migrants are 
expected to persist.133

SCOPE OF THE RESPONSE AND PRIORITIES

This Plan contains a comprehensive and coordinated 
response in 31 of Colombia's 32 departments134 
implemented through 74 partners. Priority is given to 
departments on the country’s borders with Venezuela, 
Ecuador and Panama, as well as cities and territories 
with a high proportion of refugees and migrants in rural 
and remote areas. 

RMNA, the RMRP will support the State’s response with 
complementary programmes funded through bilateral 
cooperation, particularly in the area of medium to longer-
term socio-economic inclusion of refugees and migrants 
from Venezuela in their host communities. To achieve 
this goal, the planning process included consultations 
with International Financial Institutions (IFI),135 donors 
and the government of Colombia to ensure a coherent 
and complementary response by stakeholders within 
and outside the RMRP. Following a roundtable with 
bilateral, multilateral donors and IFIs in July, the GIFMM 
mapped key areas of bilateral donor support to the 
state.136 The National Council on Economic and Social 
Policy (CONPES) document on migration,137 adopted 

priorities to the socio-economic inclusion of refugees and 
migrants from Venezuela for the next decade, a direction 

R4V partners in 2022. 

In line with government priorities, R4V partners will 
support the socio-economic and cultural integration 
of refugees and migrants from Venezuela, including 
through their registration in the Sisbén, facilitating 

will work on capacity development for the State’s health, 
protection, education and justice services. Support for 
regularization will remain a priority, providing the basis 
for integration. The overall aim is to ensure refugees’ 
and migrants’ effective access to rights, goods and 
services, advancing the generation of sustainable 
livelihoods, jobs and entrepreneurship opportunities, and 
promoting harmonious relations with host communities. 
Corresponding RMRP activities will particularly target 
female heads of households, young people of productive 
age, entrepreneurs, and people in areas affected by 

Humanitarian assistance will be provided through 
direct assistance/activities, such as Cash and Voucher 
Assistance (CVA), nutritional assistance, provision of 
food and sanitation items, humanitarian transportation 
and collective temporary shelters. These interventions 
will target the most vulnerable, such as those in-transit on 
foot ('caminantes'), refugees and migrants who recently 
arrived or who live in informal settlements, indigenous 

UASC, women at-risk, people with disabilities and/or 
chronic diseases) and those who cannot access the TPS 

social protection schemes.

Protection is central in all activities under this Plan. As 
such, partners will support and strengthen mechanisms 

Mass information strategies on access to rights and 

among others).

[131] The Gini index, which measures income distribution and inequality on a scale from 0 (least unequal) to 1 (most unequal), Colombia was ranked 0.523 in 2021. 
According to World Bank Data, the country ranks as the most unequal among the 38 OECD countries (OECD average Gini index is 0.334) and the third most 
unequal in Latin America and the Caribbean (average Gini index from the 25 LAC countries with available data is 0.461).(https://datos.bancomundial.org/

)

[132] According to an assessment conducted by an R4V partner on the integration of refugees and migrants from Venezuela in Colombia, 30 out of every 100 
refugees and migrants who report having been living in the country for more than two years still have humanitarian needs. Norwegian Refugee Council, 
Report on the integration of refugees and migrants in Colombia, 2022, https://nrc.org.co/wp-content/uploads/2022/07/Annex-4-NRC-Reporte-Quedarse-no-
rendirse-Colombia.pdf 

[133] Even though in the different rounds of the GIFMM JNA this proportion has gradually decreased, by 2022, 37% of interviewees in -destination had experienced 
discrimination, 96% due to their nationality. R4V, RMNA, October 2022.

[134] With the exception of Vaupés, given the low presence of both refugee and migrant populations and humanitarian actors.

[135] World Bank and Inter-American Development Bank.

[136] The CONPES priorities as well as the donor mapping can be found at: 

[137] National Planning Department (DNP), National Council on Economic and Social Policy (CONPES). CONPES document N° 4100: Strategy for the integration of 
the Venezuelan migrant population as a factor for the country's development. 11 July 2022. .
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The RMRP incorporates cross-cutting principles relating 
to gender, environment, Centrality of Protection (CoP), 
Protection from Sexual Exploitation and Abuse (PSEA) 
and Accountability to Affected Populations (AAP). PiN 
and target populations are therefore disaggregated by 
age and gender; while partners self-evaluated through 
the Gender and Age Marker (GAM)138 the differential 
considerations of their response. Under the joint 
guidance from the Environment focal point and the 
national coordination team, partners will expand the 
scope of the environmental approach,139 including 
environmental considerations to improve the design 
of the response and also to identify and minimize 

sectoral gaps. Protection will be mainstreamed across 
interventions to ensure safety and dignity of all people 
reached, to promote their exercise of fundamental rights, 
safe access to services and their participation in decision-
making without discrimination. Aligned with the principle 
of “Do No Harm” and to promote minimum standards 
in PSEA, R4V partners will establish actions to prevent 
and mitigate sexual exploitation and abuse (SEA). AAP 
will inform the design and implementation of context-

and feedback mechanisms, for reporting possible SEA 
situations, as well as other sectoral community feedback 
requirements.

[138] According to the GAM marker self-assessments, 97% of R4V 2023-2024 partners in Colombia incorporated considerations of gender equity according 
to age and/or disability in their activities (this is 19% higher than RMRP 2022 results), while 1% expect to promote and/or contribute to gender 
equity without incorporating age and/or disability. However, only two thirds (67%) aim at actions to transform gender roles, which are root causes of 
discrimination and violence. 

[139] In Colombia, 81 R4V partners self-assessed their interventions using the cross-sectoral questionnaire of the Environmental Scoreboard, through 1,020 
answers to questions regarding 13 humanitarian sectors. As a result, 38% of the responses indicate that the environmental considerations consulted 
have been previously or are currently carried out by the organizations, 42% are considering the evaluated aspects; while in 9% of the cases such 
indications are not being considered and only 1% were not aware of these criteria (for the remaining 10%, such considerations did not apply to the 
evaluated submission).

[140] R4V, RMNA, October 2022.

[141] 
the GIFMM’s JNA for in-destination and returnee populations. 

[142] Mechanisms such as: begging, spending savings, buying food on credit, selling goods, or doing some activity that they had never thought would do and 
prefer not to mention. 

[143] GTM Colombia and REACH, Gap Analysis, 2022, https://www.r4v.info/es/document/gifmm-colombia-canasta-basica-de-gastos-minimos-humanitaria-
para-poblacion-migrante 

According to the JNA,140 food is the main need for 
the different population groups: in-destination (74 
per cent), in-transit (82 per cent), pendulars (85 per 
cent) and host communities141 (66 per cent). Other 

those in-destination and affected host communities 
employment or income generation (69 per cent and 61 
per cent respectively), shelter (52 per cent and 44 per 
cent) and education (22 per cent and 15 per cent) are 
the prevalent needs; for those in-transit, humanitarian 
transportation (62 per cent), medical care (39 per cent), 
and shelter (37 per cent) are the most important needs; 
and for the pendular population medical care (78 per 
cent), medication (58 per cent), and employment or 
income generation (55 per cent) are the key needs.

the populations from meeting their multiple needs, 
leading refugees and migrants to resort to negative 
coping mechanisms.142

Multi-Purpose Cash Assistance (MPC) will be 
employed to:

Support refugees and migrants in-need to meet all 
or part of their basic needs while respecting direct 
decision-making at the individual and household level.

Prevent the use of negative coping mechanisms. CVA 
programmes will be implemented in all territories 
where targeted population groups are present, both in 
border areas and in the interior of the country.

The CVA Group (CCWG) will take into account 
the estimate of the minimum expenditure basket 
(MEB) for 2022143 and updated guidelines of the 
national government that promote the inclusion of 
host populations and the strengthening of the link 
with national social protection systems. The CCWG 
will also ensure that targeting criteria and procedures, 
intersectoral coordination and exit strategies are 
coordinated. It will also promote the implementation 
of accountability models, community engagement, 
CwC and cross-cutting issues such as PSEA, gender, 
environment, diversity, age and disability.

CASH AND VOUCHER ASSISTANCE (CVA)
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The Education Sector will prioritize:144

1. Promote access and retention in the education 
system of children and adolescents, with an emphasis 
on education phases with the greatest enrolment and 
retention gaps, such as early childhood education 
and high school.145

2. Improve capacities of educational institutions 
and authorities, and welfare systems, teachers and 
providers of early childhood education to support 
the inclusion and permanence of children and 
adolescents in the educational system.146 

3. Promote the recovery of post-pandemic learning 
through remedial learning, curricular adaptation, 

adolescents, and capacity development for teachers 
to create more inclusive and protective learning 
environments.

Response modalities:

These priorities will be delivered through:

• Technical assistance to national and local 
educational institutions to support the effective 
inclusion and retention of refugee and migrant 

children and adolescents in the education system 
and education services within the welfare system.

• Capacity development for educational authorities, 
teachers and providers of early childhood education; 
application of educational strategies tailored to 

population, as well as strengthening social cohesion 
and integration with host community children.

• In-kind distribution of educational supplies, guides 
and school meals to assist families in enrolling their 
children and reducing school dropouts, including 
through CVA.

The Education Sector will ensure an integrated 
response in collaboration with several other Sectors. 
It will promote PSEA actions and will coordinate with 
the Ministry of Education in line with the Ministry’s 
strategy on education of Venezuelans and Decree 1288 
of 2018.147 It will also coordinate with the Food Security 
and Nutrition Sectors to promote childhood nutrition 
and WASH to rehabilitate sanitary facilities and hygiene 
promotion (including menstrual hygiene campaigns) in 
educational institutions and early childhood education 
services. It will bolster child protection and GBV efforts 
by promoting regularization of refugee and migrant 

[144] The response will focus on border areas, and municipalities with higher rates of refugee and migrant children and adolescents from Venezuela enrolled in the 
school system. 

[145] 
children and adolescents in-transit.

[146] This includes the information-sharing with education actors to allow the completion of school trajectory and the link with socio-economic integration. 

EDUCATION

PEOPLE IN NEED 34.2% 37.1% PEOPLE TARGETED 34.3% 37.0%

14.5% 14.2% 14.5% 14.2%4.09 M 4.36 M 449.4 K 419.4 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

54.9% 55.4% $56.21 M $46.27 M 18

SECTOR LEADS: NRC, SAVE THE CHILDREN, UNICEF

20242023
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children, and develop joint strategies that aim to prevent 
violence, xenophobia and recruitment by illegal armed 
actors and organized criminal groups. The Sector will 
coordinate efforts with the Integration Sector to promote 
obtention and validation of academic degrees and assist 

for the youth. The Sector will also coordinate alternative 
education solutions for children living in shelters and 
school transportation services with the Humanitarian 
Transportation and Shelter Sectors.

Security Sector partners are:

1. Food assistance for refugees and migrants in highly 
vulnerable situations with an AGD and ethnicity-
sensitive approach, and a focus on community 
integration.

2. Recovery of productive capacities and sustainable 
agricultural livelihoods through agro-food 
systems tailored to the local context,148 taking into 
consideration environmental impact evaluations, 
anticipatory action, and socio-economic integration 
approaches.

3. Food and nutrition education activities, including on 
healthy lifestyle habits, in accordance with peoples’ 
age, food practices and their income and livelihood 
prospects. 

Populations in-transit and in pendular movements, peri-
urban and rural populations in-destination, indigenous 

households, households with pregnant and lactating 
members, children, and those located in highly affected 
departments149 will be prioritized. Actions will integrate, 
wherever possible, gender equity in food assistance and 
livelihoods, and will engage populations in accountability 
processes including awareness on PSEA.

The following response modalities will be used by Food 
Security Sector: 

• Food assistance through CVA (both vouchers and 
MPC), as well as targeted150 in-kind food assistance 
for households or groups in locations without 
adequate access to markets. Environmentally 
conscious management of organic waste will also be 
promoted.

• In-kind provision of and technical assistance on 
the use of agricultural supplies for the rehabilitation, 
maintenance and/or protection of livelihoods and 
rapid food production, while protecting natural 
resources.

[147]  

[148] Includes ecosystems, productive uses, market access, culture, and local identity.

[149] Antioquia, Arauca, Atlántico, Bolívar, Cauca, La Guajira, Nariño, Norte de Santander, Santander, and Valle del Cauca are prioritized departments; however, 
sectoral response covers other departments.

FOOD SECURITY

PEOPLE IN NEED 34.7% 37.3% PEOPLE TARGETED 34.7% 37.3%

14.0% 14.0% 14.0% 14.0%3.96 M 4.20 M 975.8 K 693.5 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

53.2% 53.4% $125.36 M $99.98 M 17

SECTOR LEAD: WFP

20242023
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• Capacity building through community workshops, 
practical activities on optimization of agricultural 
production, food purchases and cooking,  
dissemination of key messages on food and healthy 
life habits with an age, gender and ethnically 
sensitive approach.

Integral response approaches: 

Collaborative approaches will be undertaken with 
multiple sectors to ensure food security actions are more 
effective. For example, working with the WASH Sector 
to ensure water is available for food production and for 

agricultural livelihoods, while promoting handwashing 
practices. Partners will also work with the Health Sector 
to integrate food assistance and agricultural livelihoods 

Social Security System (SGSSS). With the Integration 
Sector, access to agricultural livelihoods through 
entrepreneurship will be promoted. Intersectoral actions 
will also be carried out with the Education, Protection 
and Shelter Sectors, the GBV Sub-sector and the CVA 
Working Group.

partners are to:

1. Contribute to the effective access of refugees and 
migrants to health services, by increasing access to 
health insurance among the regularized population, 
and through the implementation of health access 
mechanisms targeting those in irregular situations 
and those with unmet health needs. 

2. Provide effective and complementary health 
services based on quality standards according to 
individual needs and risks. Health services will include: 
a) primary healthcare; b) nutritional health; c) mental 
health; d) sexual and reproductive health (maternal 
care, voluntary termination of pregnancy (VTP), 
contraception, prevention, and care for GBV, STI/
HIV); e) assistance for chronic or ‘high-cost’ diseases; 
f) epidemiological surveillance and response to 

communicable diseases; g) health prevention and 
promotion for children; h) promotion of oral health; 
and i) environmental health.

3. Strengthen institutional and community capacity 
support to facilitate effective access to health services 
that ensure durable solutions. Additionally, health 
services and referral and counter-referral processes 
at different levels of care will be strengthened aimed 
at ensuring comprehensive and safe care for the 
population.

Response modalities:

• In-kind assistance will be provided applying a case-
management approach. Direct provision of health 
supplies (including medicines, equipment, assistive 
devices, etc.) and telemedicine/teleassistance. 

HEALTH

PEOPLE IN NEED 34.3% 37.3% PEOPLE TARGETED 34.3% 37.3%

14.3% 14.1% 14.3% 14.1%5.32 M 5.66 M 1.43 M 849.4 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

71.5% 71.9% $97.29 M $78.42 M 34

SECTOR LEADS: MINISTRY OF HEALTH, WHO/PAHO

20242023
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• Support the enrolment in national health insurances 
and access to services through communication 
campaigns and health fairs with the Ministry of 
Health and relating advocacy. 

• Institutional and community capacity development 
especially for 

community health vigilance, dialogues on ancestral 
knowledge151 and health education, as well as 
coordination between host communities and 
healthcare institutions, articulating intersectoral 
plans, and monitoring of accountability and advocacy 
measures.

Integral response approaches:

Interventions of Health Sector partners will incorporate 
human rights-based, gender-based, cross-cultural, and 
multi-sectoral approaches and PSEA actions. Partners 

will prioritize assistance to refugees and migrants 
in highly vulnerable situations, such as children and 
adolescents, pregnant and lactating women, people 

LGBTQI+ persons. 

In addition to coordinating with the Ministry of Health, 
the Sector will coordinate with the Protection Sector 
and the GBV Sub-sector to provide assistance for GBV 
survivors, psychosocial support and establish referral 
pathways for critical mental health cases, and with 
Humanitarian Transportation to support access to 
healthcare. Coordination will take place with the WASH, 
Food Security, Nutrition, Education and Shelter Sectors 
related to social determinants of health.152 This response 
will contribute to SDG 3 to ensure healthy lives, free from 
violence, and promote well-being at all ages.

The Sector will prioritize the following responses:

1. Transportation between cities and municipalities 

economic integration and assistance within the 
framework of other sectoral activities (Health, 
Education and Protection). It also includes 

crossings, in close coordination with migration 

documentation required for regular transit to a third 
country and is underpinned by R4V partner case 
management of each individual case. The response 
generally does not include cross-border or border-to-
border transportation. 

[150] 

[151] 

[152] 
 

HUMANITARIAN TRANSPORTATION

PEOPLE IN NEED 35.3% 35.3% PEOPLE TARGETED 35.3% 35.3%

15.2% 14.3% 15.2% 14.3%1.85 M 2.03 M 119.4 K 99.9 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

24.9% 25.8% $4.66 M $4.54 M 10

SECTOR LEADS: IOM, NATIONAL RED CROSS SOCIETY, UNHCR

20242023
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2. Local transportation assistance (within cities/
municipalities) to facilitate access to basic goods and 
services (protection, education, food, documentation, 
regularization, health, socio-economic integration, 
among others). The Sector will seek to encourage 
engagement and advocacy with the national and 

transportation solutions for refugees and migrants in 
an irregular situation.

Priority will be given to women at-risk (unaccompanied 
women, women heads of households responsible 
for children, pregnant and lactating women, and GBV 
survivors), LGBTQI+ persons at-risk and/or GBV survivors, 
households with children and adolescents, UASC (within 
the framework of best interest determination processes 
with prior coordination between the R4V partner and 
the Colombian Family Welfare Institute), persons with 

people, and families threatened or at-risk within the 

generalized violence.

Response modalities:

In-kind assistance through the procurement of land 
transportation services and distribution of individual 
land transportation tickets. CVA, both restricted and 
multipurpose (MPC), will allow refugees and migrants 
to make the direct purchase of land transportation 
tickets. All activities will be implemented within a case 
management framework.

Integral response approaches:

Coordination with the CVA Group is a priority. The 
Humanitarian Transportation Sector will also work with 
Education and Integration Sectors to promote access to 
services for those in rural areas, as well with Protection 
and Health Sectors to update protocols and guidelines 
for the incorporation of a comprehensive approach in the 
response, including case management and prioritization 

with smuggling. Cross-cutting approaches to GBV, 
environment, PSEA, and AAP, in coordination with CwC, 
will be applied.

COLOMBIA RMRP 2023 - 2024144
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The Sector will work towards the socio-economic 
integration of refugees and migrants from Venezuela, 
with an emphasis on activities targeting youth, women 
and LGBTQI+ persons,153 by: 

1. Improving access to decent work, through the 

competencies, job trainings and human development, 
among others.

2. Promoting support services 154 
aiding refugee and migrant entrepreneurs to create, 
capitalize and develop their businesses, while 
boosting local economies.

3. Strengthening  autonomy through 

access to savings and credit products. 

4. Strengthening social cohesion and peaceful 
coexistence in order to reduce incidents of 
discrimination and xenophobia when accessing 
economic and social rights. 

5. Strengthening the public offer of socio-economic 
and cultural integration services, by assisting 
the implementation of the TPS, the Government’s 

Comprehensive Migration Policy155 and the new 
“Income Generation Strategy for the Migrant 
Population and Host Communities”.156

Response modalities: 

Capacity building through guidance and trainings, as 
well as technical assistance, distribution of work tools 
and equipment will be provided on an in-kind basis to 
refugees and migrants from Venezuela and affected 
host communities. Cash grants will also be provided to 
support refugees and migrants with their rents, food, 
transportation and connectivity needs, among others, to 
complement employability pathways, entrepreneurship, 

To improve capacities of government institutions, private 
sector and R4V partners, the Sector will provide technical 
assistance, assist with the recruitment of personnel, 
conduct research exercises, provide equipment and the 
strengthen of information systems.

Integral response approaches:

The Integration Sector will coordinate with the CVA 
Group to develop mechanisms that complement 
entrepreneurship and employability pathways and 

[153] Environmentally conscientious solutions will also be considered and promoted, including green jobs, green ventures, and green loans.

[154] Especially in territories where the implementation of the “Centros Intégrate” (Integration Centres for Development) strategy and INNPULSA Colombia’s 
entrepreneurship programme coincide. 

[155] The CONPES 4100 “Strategy for the Integration of the Venezuelan Migrant Population as a Development Factor”, 
Conpes/Econ%C3%B3micos/4100.pdf 

[156] https://www.undp.org/es/colombia/publications/estrategia-de-ingresos-para-migrantes-venezolanos 

INTEGRATION

PEOPLE IN NEED 34.1% 37.4% PEOPLE TARGETED 34.1% 37.4%

14.3% 14.1% 14.3% 14.1%5.25 M 5.59 M 239.1 K 237.6 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

70.6% 71.0% $126.84 M $127.26 M 46

SECTOR LEADS: IOM, PADF, UNDP

20242023
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and Nutrition Sectors, the Integration Sector will jointly 
promote access to agricultural livelihoods; while with 
the Education Sector, technical secondary education will 
be supported; and with the Protection Sector, the GBV 
and, Child Protection Sub-sectors, and with the PSEA 
focal point, strategies for the prevention of xenophobia, 
prevention and assistance to GBV, PSEA, protection of 

labour rights and the prevention of child labour will be 
developed and implemented.

The Integration Sector will work closely with government 
authorities to strengthen socio-economic integration 
strategies, according to Action Line #3 of the CONPES 
4100, which includes employability entrepreneurship, 

157

The response priorities based on the needs and gaps 

1.  to prevent 
and manage malnutrition among refugee and 
migrant children, and pregnant and lactating women. 
Assistance will include measures to prevent and treat 
acute malnutrition, such as nutritional assessments, 
micronutrient supplementation and deworming 
treatments, taking into account an AGD approach.

2. Strengthening the capacity of health and social 
protection services to ensure access to nutrition 
interventions including nutritional assessments 
and referral, and interventions (e.g. deworming, 

excesses in children under 5 and pregnant and 
lactating women).

3. Awareness raising and information provision on 
breastfeeding, infant and young child feeding practices 
for parents, caregivers, families, health workers 
and community agents. The active participation of 
refugees and migrants will be promoted in the design 
and monitoring of nutrition interventions, through an 
AGD approach.

Response modalities:

• Ensure provision of services to concerned refugees, 
migrants and affected host communities provided by 
local health institutions. 

• Community focused participatory and practical 
sessions with refugee and migrant families on 
breastfeeding, young child feeding and key nutrition 
practices.

[157] Government authorities include: Ministry of Labour and the Public Employment Service; Ministry of Commerce, Industry and Tourism; The National Learning 
Service (SENA); Ministry of Finance, and the Ministry of Education.

NUTRITION

PEOPLE IN NEED 0.0% 42.2% PEOPLE TARGETED 0.0% 42.2%

27.9% 29.8% 27.9% 29.8%1.20 M 1.25 M 114.8 K 149.9 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

16.1% 15.9% $4.36 M $3.85 M 12

SECTOR LEADS: WFP, UNICEF

20242023
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• Capacity building for health and social protection 
 on regulations on nutritional care and 

good practices in reducing barriers to access to 
health services and social protection for refugee and 
migrant populations.

All the actions described will apply PSEA considerations.

Integral response approaches:

The Nutrition Sector will coordinate and liaise with the 
Education, Health, WASH and Protection Sectors to 
promote and incorporate nutrition considerations in 

their strategies through education, information provision 
and factoring in nutritional outcomes of refugees and 
migrants, while enhancing key actions (e.g. breastfeeding 
counselling, nutrition services engagement) including 
with CVA programmes.

The response activities of the Protection Sector aim to 
identify refugees and migrants with protection needs, 
including those exposed to double impact contexts 

The departments of Antioquia, Arauca, Bolívar, Cauca, 
Nariño, Norte de Santander, and the Bogotá area,158 as 
well as the sub-region of Urabá,159 are the most affected 

and will be prioritized. Priority is also given to individuals 
and communities subject to double affectation.160

Capacity building and advocacy with the Government161 
regarding Refugee Status Determination (RSD) 
procedures is a response priority, as well as mass 
information, counselling and follow-up strategies on 
access to rights.162

[158]  

[159] 

[160] 
contexts, people at risk of eviction, pregnant and lactating women, LGBTQI+ people, youth between 18-23 years old, people with serious medical situations, 
and those in-transit.

[161] By complementing the actions developed by the authorities through the ICBF, the Ministry of Health and Social Protection, Social Prosperity, among other 
entities, and also through guidance, advisory and legal representation, aiming to guarantee protection services.

[162] 
and work specialized trainings.

PROTECTION

PEOPLE IN NEED 34.1% 36.4% PEOPLE TARGETED 34.1% 36.4%

15.1% 14.4% 15.1% 14.4%4.58 M 4.91 M 542.0 K 247.8 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

61.6% 62.4% $64.12 M $51.31 M 38

SECTOR LEADS: DRC, UNHCR

20242023
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The Sector will work on reducing access gaps to 
nationality and the risk of statelessness for children of 
Venezuelan parents,163 Colombian returnees born in 
Venezuela, and those affected by discretionary document 
cancellation measures. 

The response will prioritize reducing gaps to 
specialized protection services for Venezuelans lacking 
documentation, those requiring access to the TPS164 and 
asylum procedures, those who are homeless or at risk of 
eviction, or who do not have the possibility of accessing 
decent housing in Colombia.165 Priority will be given to 
the response to indigenous peoples in border contexts, 
in coordination with national and local authorities, as well 
as indigenous organizations.

Response modalities:

The Sector will provide:

• Protection assistance and specialized services, 
including case management and referral, for refugees 
and migrants to address their protection needs. 

• Capacity-building for relevant national and local 
authorities to enhance ongoing regularization 
programmes (particularly the TPS process), 
international protection capacities, especially to 
enhance RSD processing. 

• Direct services such as mass information, counselling 
and follow-up strategies on access to rights, aiming 
at promoting informed decision-making of refugees 
and migrants.

Integral response approaches:

The Protection Sector will promote and ensure the 
mainstreaming of protection in all Sectors with a focus 

and needs, and the strengthening of Support Spaces 
and other key points for the provision of services and 
assistance for persons with protection needs; while 
ensuring close collaboration on AAP approaches 
and PSEA considerations with respective R4V 
Working Groups.

[163] Pursuant to Resolution 8470/2019-Law 1997/2019, children born to Venezuelan parents in Colombia are entitled to Colombian citizenship; 
. 

[164] 

[165] According to the R4V Protection Sector’s regional housing survey, 90% of people pay rent in host countries and 99.5% do not have access to housing 
programmes.
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following response priorities:166

1. Creation and strengthening of protective 
environments to carry out activities to prevent the 
recruitment, use, utilization,167 and sexual violence 
by illegal armed groups and criminal groups, or any 
type of violence that violates the rights of refugee and 
migrant children, especially in border areas.168

2. Support the response to unaccompanied and 
separated refugee and migrant children to monitor 
risks, strengthen access to protection pathways at 
the national and local levels, and develop activities to 

families and/or caregivers and strengthen their life 
plans and prospects.

3. Support national strategies for the regularization and 
social integration of refugee and migrant children, 
and the strengthening of their life plans and prospects 
and the socio-economic integration of their families, 

to facilitate access to care services to enhance 
access to rights and prevent violations. This includes 
promoting strategies to reduce barriers on access to 
nationality and prevent the risk of statelessness.

Response modalities:

Support national and partner protection services, with 
a capacity building perspective through:

• The creation and strengthening of child friendly 

spaces to prevent protection risks and assist refugee 
and migrant children and adolescent. 

• Comprehensive strengthening of protective 
environments to prevent violence against refugee 
and migrant children and adolescents.

• Integration activities for children and adolescents to 
169

• Activities with adolescent refugees and migrants to 
enhance their plans and prospects (as autonomously 
as possible).

[166] In complementarity with the State's public policy frameworks, such as the "Strategy for stabilization, integration and future of children, adolescents, young 
migrants and their families from Venezuela" implemented by the Colombian Institute for Family Welfare (ICBF), among others https://www.icbf.gov.co/sites/

 

[167] 
for the Prevention of Recruitment Use and Utilization of Adolescents and Youth - Technical Appendix (page 6), 

[168] The Recruitment Probability Index designed by the Technical Secretariat of the Intersectoral Commission for the Prevention of Recruitment, Utilization, 
and Sexual Violence against Boys, Girls, and Adolescents indicates prioritizing prevention actions in the following border departments: Norte de Santander, 
Arauca, Vichada, La Guajira, Putumayo, and Antioquia. 

[169] 
to eliminate or reduce social, cultural or economic inequalities that affect them or to ensure that members of an underrepresented group, which has 
usually suffered from historical discrimination, have greater representation. 
Igualaci%C3%B3n%20material%20v2%2071020.pdf. 

CHILD PROTECTION

PEOPLE IN NEED 0.0% 0.0% PEOPLE TARGETED 0.0% 0.0%

51.0% 49.0% 51.0% 49.0%1.70 M 1.82 M 119.6 K 113.4 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

22.8% 23.1% $28.02 M $25.02 M 17

SUB-SECTOR LEADS: IOM, CID

20242023
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• Carry out 
territorialization of pathways enhancing individual 
and community care.

• Technical assistance to partners and authorities to 
integrate child- and adolescent approaches in the 
context of mixed movements.

• Technical assistance at the national and local level 
for the protection and integration of UASC, with an 
emphasis on the search for durable solutions.

Integral response approaches:

The Sub-sector will work in coordination with the 
Protection Sector and the Sub-sectors on GBV, 

Health, Education, WASH, Food Security, Nutrition, 
and Integration Sectors to mainstream child 
protection initiatives.

incidences suffered by refugees and migrants, especially 
sexual violence against those in-transit and engaging 
in pendular movements, a concern for early unions, 
economic and institutional violence.170 The following 
response priorities will be at the core the Sub-sector’s 
engagement:

1. Provision of GBV response services through case 
management services, safe spaces for women and 
girls, as well as to survivor-centred assistance for 
LGBTQI+ persons, and increasing services at the 
institutional (capacity building), community, and 
organizational levels for GBV survivors.

2. GBV prevention actions through the challenging of 
stereotypes and relating gender roles, and actions for 
the protection of GBV survivors and those at-risk.

3. Promotion of inclusion of women at-risk or survivors 
of intimate partner/ex-partner violence in economic 
empowerment programmes.

The response priorities have the long-term objective 
of driving gender transformations to eradicate GBV. 
Prioritized population groups for the Sub-sector’s 
response are adolescents, youth and women caught 

women community leaders, women heads of 

[170] Institutional violence is recognized as a form of GBV: The sentence T-462-18 by the Colombian Constitutional Court recognizes that "when women victims 
of violence turn to the public authorities for the protection of their rights, on repeated occasions there is a "re-victimization" by the legal operators, since the 

population." Additionally, in the case of refugees and migrant GBV survivors, according to analysis conducted by the Sub-sector, this pattern is reinforced by 
xenophobia. 

GENDER-BASED VIOLENCE (GBV)

PEOPLE IN NEED 26.0% 40.5% PEOPLE TARGETED 26.0% 40.5%

14.2% 19.4% 14.2% 19.4%2.97 M 3.17 M 177.7 K 103.2 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

39.9% 40.2% $20.23 M $18.49 M 35

SUB-SECTOR LEADS: UNFPA, UNHCR, UN WOMEN

20242023
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households, pregnant women, women with disabilities 
and LGBTQI+171 persons.172

Response modalities:

The following response modalities are proposed:

Capacity-building of public institutions, social and 
community organizations to enhance GBV prevention, 
response and solutions for survivors.173

Guidance, and design of protocols and documentation 
to strengthen processes and procedures of public 
institutions and social and community organizations in 
providing services for survivor-centred care.

Direct actions with the community at the individual and 
group levels such as: strengthening of community-based 
protection, monitoring and reporting, case management, 

psychosocial support, including in-kind assistance and 
CVA for GBV survivors and those at-risk.

Integral response approaches:

The GBV Sub-sector will ensure that intersectoral 
approaches are planned in the response for refugee and 
migrant GBV survivors and at-risk populations. With the 
Integration Sector, access to livelihoods opportunities 
will be prioritized.

With the Health Sector, clinical management of 
sexual violence, PEP kits, emergency and long-term 
contraception, and strengthening services with survivor-
centred care (including mental health) will be featured. 
Joint work with the Shelter Sector will help identify 
and mitigate GBV risks. Throughout, PSEA and AAP 
approaches will be applied.

[171] Especially men and boys with diverse sexual orientations and gender identities.

[172] 
of Bogotá, Cali, Barranquilla, and Medellín.

[173] For instance, through trainings, GBV awareness, dissemination, and visibility activities, and empowerment of women leaders. 
[174] Under a cross-cutting scope of enhancing a human rights-based, gender, intersectional, and victim-centered approach.

174 

1. 
and actions aimed at identifying and preventing 

refugees and migrants. This will target state and non-
state actors.

2. 
aimed at providing comprehensive assistance 
and protection
smuggling at national and local levels through the 
relevant inter-institutional coordination mechanisms. 

3. Promote spaces and processes for knowledge 
generation and management to identify emerging 

HUMAN TRAFFICKING AND SMUGGLING

PEOPLE IN NEED 35.7% 36.1% PEOPLE TARGETED 35.7% 36.1%

14.1% 14.1% 14.1% 14.1%948.2 K 1.02 M 29.0 K 27.9 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

12.7% 12.9% $6.75 M $5.54 M 8

SUB-SECTOR LEADS: IOM, UNODC

20242023
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trends and new phenomena related to these crimes in 
order to enable relevant, timely, effective, evidenced-
based response actions. 

All priorities will be implemented working closely with the 
national and local authorities, including the Ministry of 
the Interior 

Response modalities:

The corresponding response modalities of the Sub-
sector will be:

• Technical capacity development of state actors, 
civil society, R4V partners, academia and others 

smuggling across the country. Prevention, protection, 
assistance and guidance to victims and their families 
will be prioritized.

• Enhance and consolidate 
processes related to the referral of cases to 
competent authorities and entities, in accordance 

with the national assistance pathway for victims of 
175 and 

the Protocol Against the Smuggling of Migrants by 
Land, Sea and Air.176

• Comprehensive direct short and mid-term 
assistance to victims of both crimes, based on 
the needs of each case, in coordination with the 
designated local and national authorities.177

Integral response approaches:

The Sub-sector will coordinate with the Protection, 
Health, GBV and Child Protection Sectors/Sub-sectors 

and smuggling integrates the response priorities of 
these Sectors. Assistance will be provided with an 
AGD approach. Coordination with the Humanitarian 
Transportation Sector will ensure assistance is provided 
when required. The Sub-sector will also work with the 
Integration Sector to feature medium-term actions and 
the generation of livelihoods for persons at risk and/or 

[175] Documented in Chapter II of Decree 1066/2015 of the Ministry of the Interior: https://bit.ly/3xNkrqP 

[176] https://bit.ly/3BCIZnv

[177] This will be implemented by: i) supporting interinstitutional coordination for immediate attention and response to victims (by state entities or through 
subsidiary routes), particularly in shelter, medical and psychological healthcare; and ii) capacity development through training of institutional actors 
responsible for providing assistance to victims to ensure the adequate restitution of rights from a victim-centered approach throughout the assistance 
process. 
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The Shelter Sector will aim to promote timely, 
contextualized,178 comprehensive, decent and safe 
shelter solutions through the implementation of the 
following priorities:

1. Medium to longer-term collective and individual 
shelter solutions
and utility payments, and interventions to improve 
community infrastructure (including settlement 
management) and housing.179

2. Short-term collective and individual shelter 
solutions as an emergency response for transit 
locations of refugees and migrants,180 as well as for 
the population in-destination to support integration 
processes in host cities. This will be implemented in 
close coordination with local authorities.181

3. Distribution of household items182 complementing 
individual (short and long-term) and collective shelter 
response strategies for refugees and migrants in-
destination and in-transit.

Response modalities:

The response priorities will be delivered through:

•  such as collective shelters 
and reception and transit centres, or hotel rooms, 
as well as provision of household items, assistance 
in reaching agreements between landlords and 
organizations, interventions in community and 
housing infrastructure and settlement management.

• CVA to access short-term and long-term shelter 

payments), as well as to purchase household items.

• Technical capacity development to manage, handle 
and coordinate shelter solutions through roundtable 
working groups and training sessions with local and 
national authorities, Sector partners, community 
organizations and other relevant stakeholders.

Integral response approaches:

Within collective shelters and transit centers, it will be a 
priority to strengthen the mechanisms for case referral 
through complementary response activities provided 
by Sectors such as Protection, Food Security, Nutrition, 
WASH and Health as well as the provision of basic services 
associated with these Sectors. For WASH, Protection 
and Integration Sectors, joint and complementary 
actions will be implemented focusing on community 

[178] Designed and implemented with AGD considerations, as well as targeted to each local context.

[179] Mainly in departments with the highest concentration of population in- destination, such as Bogotá, Antioquia, Norte de Santander, Valle del Cauca, and 
Atlántico.

[180] Norte de Santander, Arauca, Bogotá, Valle del Cauca, and Nariño departments.

[181] These solutions include activities related to Collective Centres, Reception and Transit Centres, and hotel rooms. 

[182] E.g., those for sleeping, preparing and preserving food, eating and drinking, maintaining thermal comfort, lighting, personal clothing, construction materials 
and tools.

SHELTER

PEOPLE IN NEED 34.3% 37.0% PEOPLE TARGETED 34.3% 37.0%

14.6% 14.2% 14.6% 14.2%5.08 M 5.42 M 232.5 K 186.7 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

68.2% 68.8% $36.02 M $28.14 M 18

SECTOR LEADS: IOM, NATIONAL RED CROSS SOCIETY, UNHCR

20242023
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infrastructure and settlements. This will contribute to 
capacity building for its management, promoting access 
to basic services and knowledge transfer on land tenure 
security and legalization, favouring durable shelter 
solutions supporting integration of the target population.

The adoption of cross-cutting approaches to GBV, 
environment, PSEA, and AAP is a priority.

Close coordination with the CVA Working Group is 
key to contribute to the planning, implementation, 
and monitoring of activities for the provision of 

The response priorities of the WASH Sector will address 
the needs and gaps, in line with the comprehensive 
WASH response approach, through:

1. 
installation and hygiene promotion in non-
formalized settlements where refugees and migrants 
in-destination and host communities reside. 

2. Implementation and maintenance of WASH 

critical supplies183 for those in-transit and those 
engaging in pendular movements at key assistance 
points and facilities providing other humanitarian 
services.184

3. Technical assistance and advocacy with 
government authorities on WASH policies and for 

the response for vulnerable refugees and migrants 
and affected host communities (especially for 
binational indigenous peoples) from a multiple 
impact perspective and differential AGD approaches.

Response modalities:

Response modalities will include capacity building 
through technical assistance and training for community 
associations responsible for the management of WASH 
services; technical assistance to such organizations and 
indigenous groups, as well as to the administrations of 
municipalities and departments, especially those facing 
multiple impacts and challenges.185

Support the provision of services (including 
infrastructure interventions), relating to construction, 
repair, improvement and rehabilitation of systems 
and alternatives for water supply and sanitation 

[183] For personal and household hygiene, water storage and treatment for consumption.

[184] 

[185] 

WASH

PEOPLE IN NEED 34.3% 37.1% PEOPLE TARGETED 34.3% 37.1%

14.5% 14.2% 14.5% 14.2%3.80 M 4.04 M 288.7 K 284.5 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

51.0% 51.3% $22.63 M $20.85 M 29

SECTOR LEADS: ACTION AGAINST HUNGER, UNICEF, UNIVERSIDAD TECNOLÓGICA DE PEREIRA

20242023
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in settlements and host communities, as well as 
implementation and maintenance of WASH services in 
community facilities.186

Hygiene supplies/communication campaigns 
on hygiene practices to drive behavioural change, 
according to the socio-cultural context and distribution 
of critical supplies;187 foster spaces that promote access 
to menstrual rights (for refugee and migrant women, 
girls and transgender men) and disaster risk prevention 
and survival techniques.

Integral response approaches:

The WASH Sector response will be implemented in 
accordance with international humanitarian response 
standards, as well as national standards. Assistance and 
coordination will be carried out at the national level with 

the Ministry of Housing, City and Territory and the Ministry 
of Health and Social Prosperity, as well as with local 
authorities. An integrated response with other Sectors 
will be applied. WASH strategies and hygiene promotion 
will be articulated with Education, Health, Protection, 
Food Security and Nutrition interventions. CVA and 
Shelter strategies will articulate for hygiene promotion. 
Also, the Sector will coordinate with the Integration 
Sector on initiatives, promoting medium/longer-term 
WASH activities which are tied to the RMRP’s HDPN 
priorities. The WASH Sector will coordinate with the GBV 
Sub-sector on the installation and/or refurbishment 
of safe and illuminated WASH spaces with protection-
sensitive approaches to prevent violence (especially 
GBV). All projects and programmes will consider PSEA 
and AAP priorities.

[186] Including in health centres, shelters, schools, community kitchens, and points of care for refugees and migrants.

[187] Including in-kind or CVA for personal hygiene, household, storage, waste management and water treatment for consumption.
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ECUADOR
AT A GLANCE

2024
2023

POPULATION 
PROJECTION

PEOPLE IN 
NEED (PiN)

PIN 
PERCENTAGE

PEOPLE 
TARGETED

VENEZUELANS 
IN-DESTINATION

IN-TRANSIT

AFFECTED HOST 
COMMUNITIES

- -

- -

AGE AND GENDER 
DISAGGREGRATION

30.0% 32.6%

19.5% 17.9%

32.0% 31.5% 32.0% 31.4%

18.9% 17.6% 19.0% 17.6%

TOTAL REQUIREMENTS RMRP PARTNERS

$300.92 M $289.68 M 71
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ECUADOR: BENEFICIARIES TARGETED
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This map is for illustration purposes only. The boundaries and names shown and the designations
used on this map do not imply official endorsement or acceptance by the UN.
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ECUADOR: KEY FIGURES BY REGION
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i Civil Society Organizations. 

ii  Others include the Red Cross Movement, academia and faith based 
organizations.

 The list of organizations only includes appealing organizations under the 
RMRP, many of which collaborate with implementing partners to carry out 
RMRP activities.

TOTAL
International 

NGOs
National  

NGOs / CSOsi Othersii UN Agencies

Financial requirements $300.92 M
Organizations 71 25 5

NUMBER OF ORGANIZATIONS AND FINANCIAL REQUIREMENTS BY ORGANIZATION TYPE

Sector
People in 

Need (PiN)
PiN 

percentage**

People 
targeted

 Targeted Financial 
requirements

Partners In need

Education 70.5%

Food Security 45.1%  12 

Health 38.5%

Humanitarian 
Transportation 8.3%  2 

Integration 38.4%

Nutrition 6.5%

Protection***
51.8%

Child Protection 12.9%

Gender-Based 
Violence (GBV) 49.5%

 
& Smuggling 1.6%  5 

Shelter 48.6%

WASH 47.3%  10 

Multipurpose Cash 
Assistance - - -

Common Services**** - - - -

ECUADOR: NUMBER OF ORGANIZATIONS AND FINANCIAL REQUIREMENTS BY ORGANIZATION TYPE RMRP 2023 - 2024160

2023

requirements in the RMRP 2023-2024.
 

resulting in a low PiN percentage as a proportion of the total population.
*** This includes Support Spaces.
**** This includes AAP-CwC, Communication, Coordination, Information Management, PSEA, and Reporting.

POPULATION IN NEED AND TARGET, FINANCIAL REQUIREMENTS 
AND NUMBER OF PARTNERS BY SECTOR*
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i Civil Society Organizations. 

ii  Others include the Red Cross Movement, academia and faith based 
organizations.

 The list of organizations only includes appealing organizations under the 
RMRP, many of which collaborate with implementing partners to carry out 
RMRP activities.

TOTAL
International 

NGOs
National  

NGOs / CSOsi Othersii UN Agencies

Financial requirements  $289.68 M 
Organizations 68 12

NUMBER OF ORGANIZATIONS AND FINANCIAL REQUIREMENTS BY ORGANIZATION TYPE

Sector
People in 

Need (PiN)
PiN 

percentage**

People 
targeted

 Targeted Financial 
requirements

Partners In need

Education 70.6%  25 

Food Security 41.9%  11 

Health 42.5%  21 

Humanitarian 
Transportation 7.8%  2 

Integration 35.9%

Nutrition 6.4%

Protection***
51.2%

Child Protection 12.4%  15 

Gender-Based 
Violence (GBV) 47.9%

 
& Smuggling 1.8%  5 

Shelter 45.2%

WASH 46.4%

Multipurpose Cash 
Assistance - - -  11 

Common Services**** -  - - -  25 

ECUADOR: NUMBER OF ORGANIZATIONS AND FINANCIAL REQUIREMENTS BY ORGANIZATION TYPE 161RMRP 2023 - 2024

2024

requirements in the RMRP 2023-2024.
 

resulting in a low PiN percentage as a proportion of the total population.
*** This includes Support Spaces.
**** This includes AAP-CwC, Communication, Coordination, Information Management, PSEA, and Reporting.

POPULATION IN NEED AND TARGET, FINANCIAL REQUIREMENTS 
AND NUMBER OF PARTNERS BY SECTOR*
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It is estimated that approximately half a million refugees 
and migrants from Venezuela live in Ecuador. A high 
proportion of this population is in an irregular situation in 
the country (73 per cent).188 Their irregular status affects 
their access to services and to the formal labour market, 
exposing them to protection risks and limiting their 
socio-economic integration prospects. In this context, 
the broad regularization exercise announced by the 
Government of Ecuador,189 which started in September 
2022, will be key for enabling the needs of this population 
to be met and to advance solutions for refugees and 
migrants from Venezuela in Ecuador as part of a broader 
socio-economic integration and social inclusion strategy.

The country is also witnessing population movements 
from countries such as Haiti, who transit through the 
territory in complex routes and secondary movements 
both towards the north and the south of the continent. 
R4V partners monitor these movements through an 

System, which also serves as an important entry point to 
identify and assist people in-need. The irregular nature 
of these movements, due to visa requirements for 
Venezuelans and other populations, leads to heightened 
protection risks and increased vulnerabilities for refugees 
and migrants, who are often exposed to sexual abuse, 

With the assumption that Venezuelans, as well as 
refugees and migrants of other nationalities, will continue 
arriving to and transiting through Ecuador, mainly through 
irregular channels, it is estimated that approximately 
519,000 refugees and migrants from Venezuela will be 
living in Ecuador by December 2023, while some 368,000 
will be transiting to third countries throughout the year 
(of which approximately 19,000 are of other nationalities, 
mainly Haitians).

The presence of irregular armed groups and criminal 
gangs in the country and the continued deterioration of 
the security situation results in an increasingly complex 
operational environment. The challenges are further 

deepened by a deteriorating economic situation, made 

continued post-COVID-19 global supply chain factors, 

expenditure basket. The slow economic recovery and 
insecurity affect both host communities and refugees 
and migrants, particularly those already in vulnerable 
situations. It contributes to increased xenophobia (93 per 
cent190 of those who report episodes of discrimination 
mention it is due to their nationality), and heightens 
protection risks, as almost 9 out 10 Venezuelans report 
resorting to negative coping strategies.191

Despite this situation, Ecuador´s legal framework does 
guarantee universal access to services such as health 
and education, including for refugees and migrants in an 
irregular situation, and the Government has continuously 
worked to promote their inclusion. However, being the 
country hosting the third largest refugee and migrant 
population from Venezuela, the pressure on public 
capacities often translates into practical barriers for 
accessing services. 

SCOPE OF THE RESPONSE AND PRIORITIES 

Seventy-one R4V partners in Ecuador will work in a 
coordinated manner in order to address the protection, 
humanitarian and integration needs of refugees 
and migrants from Venezuela as well as their host 
communities in 23 provinces of the country. The 
response will include technical and material support 
to the Government, both at the national and local 
levels, contributing to strengthening national systems 
that assist both refugees and migrants, and their host 
communities. It will develop the capacity of civil society 
and provide direct support through in-kind assistance 
and CVA. Moreover, strategic partnerships with 
development actors, including development banks, and 
with the private sector, will be at the centre of the strategy 

COUNTRY OVERVIEW

[188] GTRM, Joint Needs Assessment, May 2022, 

[189] Executive Decree No. 436, 1 June 2022, 

[190] Ibid, pag. 41. 

[191] Ibid, pag. 41.
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of the national R4V Platform in Ecuador (GTRM), with 
a view to promote coherence and synergies between 
humanitarian and development actions. This will also 
allow for strategic policy, alliances and investments to 
advance the Sustainable Development Goals, ensuring 

United Nations Sustainable Development Cooperation 
Framework (UNSDCF). 

To respond to protection needs, R4V partners 
will support the Government in implementing the 
registration and regularization exercises, including 

facilitating communication with refugees and migrants 
from Venezuela. R4V partners will also provide direct 
assistance to refugees and migrants to facilitate access 
to the regularization exercise, and by coordinating the 
implementation of the process across the country. While 
these processes go hand in hand with socio-economic 
integration efforts, it will also function as an entry point 
for partners to identify and respond to immediate urgent 
needs of refugees and migrants. Legal assistance and 
support to the Government will also be provided to uphold 
the right to access to asylum and the process of Refugee 
Status Determination (RSD). Furthermore, partners will 
work with different authorities to strengthen national 
protection systems, enhancing prevention mechanisms 
and specialized services for people with protection 

GBV survivors, unaccompanied and separated children, 
among others.

Advocacy and technical support will also aim at 
advancing the mainstreaming of human mobility 
considerations into public policies, and to foster the 
inclusion of refugees and migrants in social protection 
systems and public services such as health, education 
and WASH. Partners will work to promote access 
to decent work, support self-employment, reduce 

as other strategies to advance refugees’ and migrants´ 
self-reliance and contribute to their integration in Ecuador, 
while contributing to boosting the country´s economy.

The response will support the most vulnerable among 
affected host community members through a holistic 
response that aims to boost community capacities and 
foster harmonious coexistence. Food and non-food 
items (NFIs), temporary shelter, and other forms of more 
urgent assistance will be directed mainly to refugees 
and migrants in-transit through Ecuador, particularly in 
border provinces such as Carchi and El Oro, but also to 
new arrivals for whom Ecuador is a destination country 

and those who need support in the aftermath of events 
that can destabilize communities or families.

CVA for food, health, shelter, education, protection 
and other sectoral responses will complement in-kind 
assistance and will be delivered both to people in-transit 
and those considered in-destination, and living in Ecuador 
in vulnerable situations, to safeguard their well-being 
while helping to support local markets. Moreover, where 
appropriate, multipurpose CVA will be used to stabilize 
families and increase the impact of other sectorial 
interventions, including those related to livelihoods.

Data Review, and other relevant information, will inform 
the geographical prioritization of the response. Targeting 
criteria will consider protection and socio-economic 
considerations and will be applied, where appropriate, 
using inter-agency tools. Inclusive protection and 
integration strategies will target refugees and migrants 
from Venezuela in-need living in Ecuador as well as 
vulnerable members of affected host communities, 
particularly in the provinces of Pichincha, Guayas, 
Manabí, El Oro, Azuay and Imbabura, as it is estimated 
these host the biggest numbers of Venezuelans in the 
country, mainly concentrated in these provinces´ capital 
cities. As for those in-transit, the response will focus on 
Carchi, El Oro, Sucumbíos, Imbabura as well as Loja. 

RESPONSE PRINCIPLES, GOOD PROGRAMMING/
COLLECTIVE ACCOUNTABILITY CONSIDERATIONS

Communicating with refugees and migrants will be 
a cross-cutting action that is key to ensuring their 
protection and integration in Ecuador, particularly in light 
of changing movement dynamics. Hence, partners will 
aim to strengthen communication and accountability 
through two-way mechanisms that can contribute to 
understanding and responding to population needs. Using 
existing local networks will help partners to disseminate 
key information more effectively. Moreover, it will improve 
two-way-communication throughout the programme 
cycle, enabling feedback and direct input in programme 
decisions, based on refugees and migrants as well 
as affected host communities´ needs, concerns and 
capacities. At the coordination level, continuous feedback 
will be collected through joint needs assessments and 
rapid inter-agency assessments, that among other 
initiatives, inform partners´ programming. These cross-
cutting actions will aim at promoting accountability to 
affected populations acrossthe response. 
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With respect to integrated approaches to prevent, 
mitigate and respond to protection needs, the Protection 
Sector and its Sub-sectors will work in a coordinated 
manner with the Government’s Secretariat for Human 
Rights to implement GBV protocols and will build upon 
efforts made in 2022 in order to advance the roll-out of 
the inter-agency SOPs on GBV. This will entail technical 
support and training to relevant public and humanitarian 
actors, including on the protection of LGBTQI+ people. 

The Sector will work with a wide range of actors to 
promote a multisectoral response to protection cases. 
The Education and WASH Sectors will work closely to 
ensure education facilities serve as assistance points for 
access to menstrual hygiene items, that school sanitary 
installations are safe, and that spaces are accessible 
for persons with disabilities. In coordination with health 
and GBV actors, the Education Sector will also promote 
comprehensive education on adolescents’ sexual and 
reproductive health. Moreover, the Shelter Sector will 

work to enable that temporary shelters, facilities along 
travel routes and communal spaces serve as safe 

cases. The Food Security Sector will collect ongoing 
feedback through post-distribution monitoring and risk 
assessments with actors and institutions that deliver 
food. Finally, the Integration Sector will work closely with 
protection partners to support in breaking the cycle of 
violence for GBV survivors by supporting their access 
to livelihoods. Regarding PSEA, the GBV Sub-sector will 
lead capacity development initiatives and roll-out of 
tools on PSEA targeting a wide range of partners and 
other actors involved in the response, in order to prevent, 
mitigate the risks and respond to misconduct and to put 
the protection of victims at the forefront. 
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The Education Sector will coordinate the actions of 28 
partners in 23 provinces, with particular attention to 
Pichincha, Guayas and Carchi, with a focus on: 

1. improving access to the national education system in 
order to boost enrolment levels among refugee and 
migrant children; 

2. promoting a safe and inclusive education system that 
positively impacts the socio-emotional well-being of 
students; and

3. improving school retention and the completion of 
school stages through a holistic and quality learning 
in a safe environment. 

Awareness raising exercises on the importance of 
inclusive education accessible and catered to all children 
will target a wide range of actors in the educational 
community including parents and caregivers of children 
and adolescents from prioritized educational institutions. 
An active search process will be promoted to identify 
refugee and migrant children in vulnerable situations 
who are out of the educational system, as well as those 
who are at risk of dropping out. 

Parents and caregivers will receive guidance on access 
to the education system, within the framework of 
the national  026A agreement.192 Given the multiple 
vulnerabilities and barriers to education faced by 
many children, this process will be accompanied by 

the provision of educational kits and CVA to the most 
vulnerable families, as a strategy to address access gaps 
and increase school retention rates.

Teachers and staff from the Student Counselling 
Departments (DECE) and from the Ministry of Education 
will be provided with support and mentoring, including 
on the process of inclusion and detection of cases 
of bullying and violence. Furthermore, they will be 
supported to develop their teaching practice and will 
receive training that aims at enhancing their capacities 
in incorporating, among other things, psychosocial care 
and socio-cultural education into their practice. Support 
to the national education system will also aim to improve 
school access for children from host communities and 
generate safe learning spaces that promote harmonious 
coexistence.

Levelling and academic reinforcement programmes 
will be carried out with an emphasis on adolescents, 

At the same time, in coordination with the WASH and 
Shelter Sectors, improvements of school infrastructure of 
the prioritized educational institutions will be conducted 
so they can be safe and accessible and function 
as access points for hygiene items and menstrual 
hygiene kits.

[192] Ministry of Education, Ecuador. Ministerial Agreement 2021-00026-A, 

EDUCATION

PEOPLE IN NEED 14.1% 19.5% PEOPLE TARGETED 14.1% 19.6%

34.5% 31.9% 34.6% 31.7%189.2 K 195.9 K 133.5 K 138.3 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

15.8% 16.2% $18.93 M $24.17 M 28

SECTOR LEADS: RET, UNESCO, UNICEF

20242023
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The Food Security Sector, composed of 12 R4V partners, 
will coordinate actions in 20 provinces, with an emphasis 
on those with the highest numbers of refugees and 
migrants from Venezuela in vulnerable situations, namely 
the northern and southern borders and Pichincha and 
Imbabura provinces. 

Sector partners will centre their response around three 
main objectives: 1) Improve the food security situation 
for the most vulnerable refugees and migrants, both 
those in-transit and in-destination, as well as host 
community members, through direct food assistance 
as well as support to food delivery services in temporary 
shelters and other communal spaces; 2) Enhance 
the harmonization of the different food assistance 

strengthening inter-sectoral cooperation; 3) strengthen 
food security strategies that engage the most vulnerable 
host community populations, with an aim to reducing 
xenophobia against refugees and migrants. 

The Sector plans to introduce a cash and voucher 
assistance (CVA) modality aligned with national 
programmes directed at vulnerable households with 
pregnant and lactating women, and children under 2 
years old. Direct in-kind food delivery will complement 
this strategy, especially at the borders and through food 
assistance provided in shelters and community kitchens. 

Food assistance provision to vulnerable populations will 
prioritize households with pregnant and lactating women, 
children under 2 years old, elderly people, and people 

programming will follow gender-sensitive approaches 
and emphasize cooperation with host communities. 
Direct assistance will be complemented by sensitization 
campaigns directed to personnel managing temporary 
shelters and communal spaces, and by messages that 
help the targeted population to improve their food and 
nutritional security, such as families managing home 
and communal gardens. CVA will be the main assistance 
modality, primarily through rechargeable and single-use 
cards that can be used to purchase nutritious food. 

Providing an adequate food security response will require 
close inter-sectoral coordination, especially between 
the Nutrition, Shelter, WASH and Protection Sectors. 
Particularly for refugees and migrants from Venezuela 
in temporary accommodations, close coordination 
between shelter providers and food delivery services will 
be sought.

FOOD SECURITY

PEOPLE IN NEED 32.3% 31.2% PEOPLE TARGETED 29.0% 32.2%

19.0% 17.6% 20.3% 18.6%643.6 K 648.8 K 290.2 K 271.7 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

53.7% 53.6% $67.13 M $62.51 M 12

SECTOR LEADS: HIAS, WFP

20242023
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The Health Sector response will include 24 partners with 
actions in 21 provinces, prioritizing border provinces 
and those with the highest concentration of refugee and 
migrant populations. The response will focus on: 

1. Strengthening the Ecuadorian public health system 
through support to the Ministry of Public Health, 
including through technical assistance to develop 

to enhance the mainstreaming of human mobility 
considerations, investment in health infrastructure, 
provision of equipment, medicines, medical devices 
and personal protective equipment. 

2. Enhancing the capacities of health personnel, 
including training to communities' health promoters, 
on topics such as health and human mobility, and 
mental health.

3. Strengthening national vaccination campaigns 
against COVID-19 as well as the regular vaccination 
schedule, with special attention to children. By 
strengthening the capacities of the national health 
system, the Sector also aims at having a positive 
impact on the levels of access to medical services for 
the host community. 

Additionally, direct assistance interventions are planned, 
aimed at promoting access to primary health care through 
medical brigades, including prenatal care, healthy child 

and the delivery of medicines. Moreover, partners will 
deliver vouchers to cover costs related to attending 

medical appointments, basic and specialized laboratory 
tests and purchase of medicines. Sexual and reproductive 
health is also a key priority: it will include the clinical 
management of sexual violence, specialized kits, and a 
comprehensive care for people living with HIV/AIDS.

Special attention will be given to populations with 
chronic and serious diseases and those with specialized 
health needs such as pregnant women, nursing mothers, 
new-born children and those under 5 years of age, 
elderly people and people with disabilities. The main 
assistance modality will be capacity development and 
technical assistance to the Ministry of Public Health, 
direct in-kind assistance that will be complemented 
with educational and communication campaigns that 
include, among others, public health system access; 
sexual and reproductive health awareness; prenatal care 
and healthy childhood, among others. The Sector has 
planned 29 per cent of the total sectorial budget to be 
delivered through CVA.

The Health Sector will work closely with the Nutrition 
Sector to assist children under 5 years of age and 
pregnant and lactating women in order combat chronic 
child malnutrition including child health assessments 
and nutritional follow-up for both healthy as well as 
malnourished children (provision of nutritional guidelines, 
food and vitamins). Similarly, it will coordinate with the 
WASH Sector in order to provide safe potable water, 
sanitation and hand wash facilities in transit facilities; 
as well as the Protection Sector to assist persons with 

monitoring of their physical and mental health.

HEALTH

PEOPLE IN NEED 30.7% 31.5% PEOPLE TARGETED 28.5% 32.6%

19.7% 18.0% 20.2% 18.7%547.5 K 554.3 K 210.9 K 235.6 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

45.7% 45.8% $24.86 M $22.74 M 24

SECTOR LEADS: KIMIRINA, UNFPA, WHO/PAHO

20242023
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The Humanitarian Transportation Sector will provide 
assistance to in-transit and in-destination refugees and 
migrants in 13 provinces, through:

1. Provision of safe transportation from borders to 
urban centres in Ecuador in order to enable family 

protection risks; 

2. Day-to-day transportation within cities or inter-
province transportation to access essential goods 
and services, especially health, employment and 
consular services. 

Priority will be given to people in vulnerable situations 
such as pregnant and lactating woman, women with 
children, elderly people, and people with disabilities or 
chronic illnesses.

These interventions will contribute to alleviating the 
pressure on services and host communities in border 
areas and those with intense population movements as 
well as support refugees and migrants from Venezuela 

in reaching areas with support networks and potentially 
more integration opportunities. Information on safe 
transportation routes will be provided in border areas, 
shelters and transportation terminals. In-kind assistance 
will complement direct payment to transportation 
providers and CVA. Sector partners will coordinate 
actions to develop transportation providers capacities to 
deliver principled, inclusive and safe services to refugees 
and migrants.

Close coordination with the Protection Sector and the 

critical in order to meet transportation needs, prevent 
and respond to GBV, and reduce the use of unsafe means 
and strategies of travel. Collaboration with the WASH 
Sector will be promoted to improve access to hydration 
and sanitation services on-route and in terminals.

HUMANITARIAN TRANSPORTATION

PEOPLE IN NEED 40.1% 27.9% PEOPLE TARGETED 34.9% 29.7%

16.8% 15.2% 18.6% 16.8%171.1 K 168.2 K 14.1 K 13.2 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

14.3% 13.9% $612.8 K $598.6 K 2

SECTOR LEADS: IOM, NRC, UNHCR

20242023

ECUADOR RMRP 2023 - 2024168

CLP_AR_006344

Case 4:18-cv-06810-JST   Document 181-3   Filed 06/23/23   Page 75 of 283



The Integration Sector will coordinate the actions of 
43 partners in 22 provinces, with a focus on those with 
higher concentration of refugees and migrants living in 
Ecuador, prioritizing the following:

 
different types of technical training, market-oriented 
entrepreneurship support and seed funding, targeting 
entrepreneurs in the ideation stage and those with small 
and medium-sized enterprises. Financial inclusion will 

education. Support to access formal employment 
through sensitization and alliances with private sector 
stakeholders as well as job placement initiatives, and 
support for validation of competences and recognition 
of professional titles, will be made available to refugees 
and migrants from Venezuela.

Advocacy and technical support to public and private 
stakeholders in order to strengthen their capacities to 
advance the socio-economic integration of refugees and 
migrants, while supporting host communities. Actions 
will target relevant public institutions both at the national 
and local levels as well as private sector actors, including 
through initiatives such as the UN Global Compact. The 
Sector will develop joint strategies with state institutions 
that promote the integration of refugees and migrants, 
such as the Ministry of Labour, Ministry of Economic 
and Social Inclusion and Ministry of Production, aimed 
at improving services and capacities of state initiatives 
to respond to the integration needs of refugees and 
migrants. As for the private sector, raising awareness 
and creating alliances with key actors, such as industrial 

chambers, will be essential to achieve the objectives of 
labour inclusion of the population. 

Promote social cohesion through support to 
community networks with a view to foster resilience and 
empowerment and facilitate social inclusion of refugees 
and migrants with the communities that host them. For 
example, support for cultural initiatives led by refugees 

the host community to join in the exchange of cultural 
practices that strengthen ties with the community and 
advance the construction of the social fabric. 

Partners will implement the Sector strategy through 
direct in-kind assistance and CVA, support to relevant 
Government institutions, and capacity development 
focusing on both public and private actors. Strategic 

actors will be at the centre of the Sector strategy, with 
a view to promote coherence and synergies between 
humanitarian and development actions in relation to 
strategic policy, alliances and investments to advance 
the Sustainable Development Goals. 

The Sector will work closely with the Cash Working 
Group on guidance to harmonize seed funding 
targeting criteria, including levels of funding. Moreover, 
it will coordinate actions with the Protection Sector to 
foster the socio-economic integration of refugees and 
migrants, enhancing referral mechanisms both for those 
in an irregular situation facing various vulnerabilities, as 

regularization processes launched by the Government in 
2022. For the latter, the response will focus on access 

INTEGRATION

PEOPLE IN NEED 26.5% 33.7% PEOPLE TARGETED 26.2% 33.7%

20.5% 19.3% 20.7% 19.4%557.3 K 572.3 K 213.8 K 205.4 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

46.5% 47.3% $53.97 M $53.26 M 43

SECTOR LEADS: IOM, FUDELA 

20242023
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to formal employment and support to meet national 
requirements to establish formal businesses and access also be key to promote the economic empowerment of 

The Nutrition Sector will implement its response through 
six partner organizations across 19 prioritized provinces. 

The actions will focus on the following activities:

1. Nutrition counselling aimed at strengthening Infant 
and Young Child Feeding (IYCF) practices for children 
under 5 years old, and nutrition practices for pregnant 
women and adolescents;

2. Nutritional and health screenings of children under 
5 years old, pregnant women and adolescents, 
including children anthropometric testing and 
anaemia testing, ensuring children under 2 years old 
and pregnant women receive a prioritized package of 
health services to prevent stunting and other forms of 
malnutrition; and

3. Provision of nutritional supplements for pregnant 
women, adolescents and children under 5 years 
old, including micronutrient supplementation and 
nutritional supplements. 

The activities delivered by the Nutrition Sector will 
target vulnerable groups of children under 5 years old, 
pregnant women and lactating women, and adolescent 
girls both in-transit and in-destination. By targeting these 
groups, the actions will prioritize the work with women 
by supporting them and responding to their needs. 
Moreover, the response will aim to support strengthening 

the Government's campaign to eradicate chronic child 
malnutrition, also reaching children and mothers in 
affected host communities.

The response modality for these actions will include direct 
service provision through mobile teams; in kind-support 
through the provision of micronutrients and nutritional 
supplements; capacity development of health care 
providers and local authorities in areas related to nutrition 
in emergencies. CVA will be delivered and represents 35 per 
cent of the total Sector budget and will include transfers for 
access to medical consultations, rehabilitation, medicines 
and access to nutritional supplements. The activities 
will also be complemented by social and behavioural 
change strategies and campaigns to sensitize people on 
the relationships between nutritional factors and health 
outcomes, improving cooking practices and promoting 
changes in unfavourable dietary habits, with the aim to 
improve the nutritional status of vulnerable populations. 

malnutrition require multisectoral efforts, including 
with the WASH, Education, Health, Food Security and 
Protection Sectors. Collaboration with these Sectors will 
aim at improving access to safe water for consumption, 
working to ensure that children under 2 years old receive 
the package of care required to prevent stunting, and 
working to implement actions to promote healthy habits 
among school-aged children and adolescents.

NUTRITION

PEOPLE IN NEED 0.0% 38.8% PEOPLE TARGETED 0.0% 41.7%

31.4% 29.8% 29.8% 28.5%131.6 K 133.1 K 8.6 K 8.6 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

11.0% 11.0% $3.16 M $2.54 M 6

SECTOR LEAD: UNICEF

20242023
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The Protection Sector will coordinate the actions of 40 
partners in 21 provinces and will prioritize: 

1. Supporting relevant Government institutions to 
facilitate access to the territory, asylum, and regular 
stay arrangements, and will support other national 
protection systems, to promote a holistic protection 
response and advance durable solutions for refugees 
and migrants.

2. Promote the peaceful coexistence between refugees 
and migrants from Venezuela and their hosts 
communities to enhance protection mechanisms.

In support of the registration and regularization 
exercise initiated by the Government of Ecuador on 1 
September 2022,193 partners will focus on disseminating 
and strengthening the scope and coverage of the 
registration and regularization processes. This will be 
achieved through the deployment of teams to different 
areas of the country to support the Government-led 
communication campaign,194 of legal teams that will 
enhance referral mechanisms and provide legal services, 
specialized counselling services, and assistance 

subsequently applying for the Exception Temporary 
Residence Visa for Venezuelan citizens (VIRTE), and 

be provided for the payment of the consular fees, identity 
orders, mobilization expenses and other costs involved 

in these processes. The Sector will support Government 

and material support in order to enhance their capacities 
to effectively implement these processes.

Legal assistance to promote access to essential rights 
and services, particularly the right to access to asylum 
and the process of RSD, as well as the different types of 
migratory arrangements available in Ecuador, will also be 
prioritized. 

Peaceful coexistence is a central aspect to enhancing 
protection mechanisms for refugees, migrants and 
their host communities. To promote this, the Sector will 
engage with communities to harness their knowledge 
and resources to strengthen their capacities to protect 
themselves, promote integration and rebuild their 
lives. Communities will have an active and leading role 
in the response. 

With a population largely concentrated in urban and peri-
urban areas (80 per cent) and often sharing similar risks, 
vulnerabilities and opportunities with local communities, 

activities that promote access to rights, particularly 
for the most vulnerable. Over 340 community-based 
organizations have been mapped across the country, and 
the Sector will build upon existing efforts to strengthen 
community-based groups and engage them, among 
other things, in social media and other innovative 

[193] Executive Decree No. 436, 1 June 2022: Decreto Ejecutivo 436 del 01 de junio de 2022 sobre proceso de regularización de ciudadanos venezolanos, primera 
etapa

[194]  Campaign: https://estoyaqui.ec/ 

PROTECTION

PEOPLE IN NEED 32.0% 31.2% PEOPLE TARGETED 30.3% 31.3%

19.1% 17.6% 20.1% 18.2%838.5 K 846.1 K 434.7 K 433.0 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

70.0% 69.9% $44.05 M $40.46 M 40

SECTOR LEADS: NRC, UNHCR

20242023
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As part of the Sector strategy, partners will prioritize, 
among others, women heads of households, pregnant 
and lactating women, sex workers, children, elderly 
people, people affected by evictions, people with 
disabilities and those with serious and chronic diseases. 
An overall vision, close collaboration and continuous 
feedback with the Child Protection, GBV and Human 

referral mechanisms and protocols between partners 

and enable a holistic response. Coordination with other 
Sectors such as Shelter (for preventing evictions) and 
Health (for community-based health initiatives) will also 
be key. Finally, in view of the regularization exercise, 
joint strategies with the Integration Sector will be a 
cornerstone of the response, with a view to advancing 
the socio-economic integration of refugees and migrants 
from Venezuela and thus fostering peaceful coexistence 
and mitigating protection risks.

With 17 R4V partners, the Child Protection Sub-sector will 
focus its intervention on three main response priorities: 

1. Provision of psychosocial support and recreational 
activities in child-friendly spaces, strengthening 
community mechanisms and safe spaces for 

include mental health services, psychosocial 
assistance, inclusion strategies through art, sports 
and recreational activities, as well as leadership 
programmes for adolescents and support groups for 
adolescent parents.

2. 
management services of children and adolescents 
at risk, including unaccompanied and separated 
children. Among other services, this will entail the 
provision of legal assistance to refugee and migrant 
families with children and adolescents to mitigate 
the vulnerabilities and protection risks that may arise 
from their lack of documentation and irregular status 
in Ecuador. The Sub-sector will place a particular 

focus on unaccompanied and separated children 
and adolescents as a cross-cutting consideration 
throughout all response interventions, given their 

risks.

3. Advocacy and capacity development aimed to 
strengthening the national protection system for 
children and adolescents through the development 

organizations in comprehensive care for refugee 
and migrant children at risk, and the development 
of campaigns for the integration of children that 
promote social cohesion, interculturality and non-
discrimination.

Assistance for children and adolescents at-risk and 
those unaccompanied and separated will prioritize 
care in border provinces for the population in-transit, 
and in the main cities for the population in-destination, 

CHILD PROTECTION

PEOPLE IN NEED 17.1% 16.7% PEOPLE TARGETED 13.8% 16.7%

34.3% 31.8% 36.3% 33.3%407.9 K 414.5 K 52.6 K 51.4 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

34.0% 34.3% $12.64 M $14.30 M 17

SUB-SECTOR LEADS: COOPI, UNICEF

20242023
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ensuring coordination among partners in different areas. 
The main form of assistance will be direct, through case 
management, referrals and the provision of recreational 
activities and psychosocial assistance. CVA will also 

requirements), particularly for supporting alternative 
care and supervised independent living arrangements 
for unaccompanied adolescents as well as to support 
access to the registration and regularization process for 
children and adolescents. Advocacy and strengthening 
of local and national child protection systems will also 
be a key component of the Sub-sector response, with 
a view to promoting access to protection services for 

refugee and migrant children in-need, as well as those for 
host communities. 

In order to provide an effective child protection response, 
the Sub-sector will focus on intersectoral planning and 
coordination with Sectors such as Education, Health 
and Nutrition to respond in a comprehensive and 
complementary way to the needs related to accessing 
national educational system, completing vaccination 
schedules and combating chronic child malnutrition. 
Moreover, it will work in an articulated manner as part of 
the Protection Sector strategy and its Sub-sectors, such 
as GBV.

The GBV Sub-sector will coordinate the actions of 27 
partners in 21 provinces, with particular focus on border 
areas and cities with high concentration of refuges and 
migrants.

The response priorities will be oriented to:

1. Strengthening public policies and mechanisms 
for the prevention and protection against GBV, 
including technical assistance and national and 
local-level advocacy for the mitigation, prevention 
and response to GBV, as well as for the protection 
of the rights of the LGBTQI+ refugees and migrants. 

responders such as public servants, civil society 
organizations and humanitarian actors on GBV, 
positive masculinities, PSEA, minimum standards 
and IASC Guidelines on GBV, GBV Case Management 
Standard Operating Procedures, LGBTQI+ protection, 

clinical management of sexual violence and referral 
pathways and protocols. 

2. Enhancing safe spaces and safe reporting 
mechanisms (such as partners’ complaint and 
reporting mechanisms and helplines articulated 
with national and local GBV responses) and 
comprehensive response services for GBV survivors 
to access safe spaces, legal assistance and the 
justice system, sexual and reproductive health, and 
psychosocial support. This will also include the 
delivery of specialized GBV kits.

3. Developing edu-communicational campaigns to 
prevent GBV, xenophobia and discrimination, and to 
disseminate life-saving information about GBV risks 
and response services. This includes campaigns 
in public schools on preventing GBV and teenage 

GENDER-BASED VIOLENCE (GBV)

PEOPLE IN NEED 6.5% 75.4% PEOPLE TARGETED 5.6% 76.6%

9.7% 8.3% 9.6% 8.2%268.9 K 272.4 K 133.0 K 130.5 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

22.4% 22.5% $12.66 M $11.91 M 27

SUB-SECTOR LEADS: UNFPA, UN WOMEN

20242023
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pregnancy; and campaigns targeting refugees, 
migrants and affected host communities on 
masculinities and gender diversities.

The delivery of GBV assistance to both in-transit 
and in-destination populations will prioritize women, 
children and LGBTQI+ refugees and migrants, as well 
as vulnerable cases detected in host communities. 
The main response modality will be support to relevant 
Government institutions at the national and local levels, 
with a view to strengthening public policies and the 
implementation of referral mechanisms and protocols 
both for refugees and migrants from Venezuela in-
need as well as for their host communities. This will be 
complemented by direct in-kind assistance, such as 
kits, and through CVA for GBV survivors to access safe 

accommodation, health services, and livelihoods (12 per 
cent of the planned budget). Direct assistance will be 
accompanied by information campaigns and roll-out of 
behaviour change methodologies.

As part of the overall protection strategy, the GBV Sub-

Smuggling Sub-sector, including through a shared 
coordination working group, to advance advocacy 
and communication efforts. Close collaboration will 
also be sought with the Integration Sector to promote 
access to livelihoods for GBV survivors. Finally, Sectors 
such as Health, Shelter and WASH as well as partners 
providing multi-purpose CVA will be key for articulating 
comprehensive multisectoral GBV response.

the following priorities: 

1. Provide direct assistance that supports the recovery 

of people at-risk and in situations of exploitation, 
including psychosocial and medical assistance, 
development of a life plan and prospects, and 
integration activities.

2. 
civil society organizations and UN partners. This 
will include capacity development targeting judicial 

raising and training sessions on specialized SOPs 
and other relevant topics to partners. Technical 
assistance will be provided to prevent human 

of tools for handling cases, improving detection 

and implementing referral pathways. These tools 
will facilitate specialized case management by 
law enforcement and migration authorities as well 
as other state actors, in addition to humanitarian 
personnel.

3. Support the strengthening of public policies and 
prevention and protection mechanisms by building 

HUMAN TRAFFICKING AND SMUGGLING

PEOPLE IN NEED 40.4% 28.0% PEOPLE TARGETED 31.8% 31.6%

16.5% 15.1% 18.9% 17.6%58.3 K 57.0 K 920 1.0 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

4.9% 4.7% $2.55 M $2.53 M 5

SUB-SECTOR LEAD: IOM

20242023

ECUADOR RMRP 2023 - 2024174

CLP_AR_006350

Case 4:18-cv-06810-JST   Document 181-3   Filed 06/23/23   Page 81 of 283



national and local networks and case committees, 

promote the application of local ordinances, and 
supporting the development of care protocols and 
the improvement of mechanisms for identifying and 
referring cases.

The delivery of assistance will prioritize border provinces 
as Tulcán, Sucumbíos, and Orellana in the north, and 
El Oro in the south. It will also focus on provinces with 
high concentrations of refugees and migrants, such as 
Guayas, Pichincha and Ibarra. Assistance to refugees 
and migrants will target single women and men, 
adolescents’ girls, and boys, and LGBTQI+ people at-risk. 

Direct multisectoral assistance to victims and people 
at-risk will be provided through CVA (47 per cent) and 
in-kind assistance. It will be complemented by capacity 

civil society and Government authorities.

will coordinate with GBV Sub-sector partners both to 
articulate activities and to complement direct assistances 
and advocacy efforts. In addition, it will implement a 
comprehensive response through close articulation with 
other Sectors such as Health, Education and Integration 
through improved coordination, information exchange 
and joint referral pathways.

Through its 14 partners, the Shelter Sector will focus its 
response on 19 provinces, particularly Pichincha, El Oro 
and Guayas, prioritizing the following interventions: 

1. Establishment of and support to temporary 
shelters and communal spaces, including through 
infrastructure upgrades of collective shelters and 
communal spaces to meet minimum standards, 
community infrastructure improvements in prioritized 
neighbourhoods, provision of equipment, and 
strengthening of management capacities, including 
through the effective mainstreaming of protection 
considerations. Within the Sector strategy, spaces 
such as community kitchens and educational facilities 
will be supported, and partnerships with private actors 
will be sought for temporary accommodation options.

2. Rental support both directly through CVA for up 
to three months (cash-for-rent) as well as through 

community homeowners, with a focus on WASH 
improvements.

3. Delivery of non-food items (NFIs), including kits, 
essential household items and equipment, for 
individual families and to support community spaces.

The response will focus on both in-transit and in-
destination populations, targeting households with 
high levels of vulnerability, including those where 
children, elderly people and people with disabilities are 
present. Family groups at imminent risk of eviction 
will be considered as a priority within the rental 
support assistance.

SHELTER

PEOPLE IN NEED 32.7% 30.7% PEOPLE TARGETED 35.0% 29.8%

19.1% 17.4% 18.5% 16.8%495.9 K 499.0 K 241.1 K 225.4 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

41.4% 41.2% $18.29 M $18.62 M 14

SECTOR LEADS: IOM, NRC, UNHCR

20242023
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The main response modalities will consist of direct 
collective shelters upgrades, including through 

and technical support in communal spaces 
management and protection; infrastructure support to 
improve community spaces, aiming to serve both the 
host and refugee and migrant communities and foster 
peaceful coexistence; direct assistance through NFIs 
distributions, including the provision of household items 
such as mattresses, blankets, among others; and CVA 

for rent coupled with information campaigns on rental 
rights and host community sensibilization.

For the development of the response, close coordination 
with the WASH, Health, Education and Integration 
Sectors will be key to broaden the shelter support 
spectrum within a safe-space perspective. Moreover, 
joint strategies with the Protection Sector will be a key 
priority in order to prevent and respond to eviction cases. 

The WASH Sector, composed of 10 partners, will 
coordinate actions in 22 provinces. The Sector will seek 
to provide assistance both to refugees and migrants 
in-transit and new arrivals, to satisfy their essential 
needs, as well the communities hosting them, with 
priority to women and girls, with a gender approach and 
accessibility considerations to people with disabilities or 
serious illnesses. 

The response will focus on assistance to access drinking 
water, personal hygiene items and sanitation services 
along highways, in temporary shelters and at border 
crossing points through: 

1. Provision of hygiene services, distribution of 
water and establishment of hydration points and 
bathrooms/showers at information points in border 
areas and along the route. 

2. Distribution of NFIs such as hygiene supplies for 

3. For those residing in Ecuador, to mitigate protections 
risks that can arise from sharing a bathroom with 
other households, shelters will be upgraded to 
promote access to adequate housing, including 
through improvements to WASH facilities in homes, 
in coordination with the Shelter Sector.

The main response modalities will include direct 
assistance through hygiene kits distribution, CVA for 
people in-need living in prioritized provinces, WASH 
infrastructure upgrades, and capacity-development to 
manage WASH infrastructure.

Public institutions, such as schools and health centres 
that provide services to a considerable number of 
refugees and migrants will be supported by increasing 
their installed capacity, improving, adapting or building 
WASH facilities so that they meet minimum standards, 
and thus provide better services to both refugees and 
migrants and their host communities. Moreover, partners 
will work on improvements, repairs, and construction of 

WASH

PEOPLE IN NEED 31.4% 31.5% PEOPLE TARGETED 31.7% 31.5%

19.2% 17.8% 19.1% 17.7%468.6 K 473.8 K 221.5 K 219.8 K

PIN PERCENTAGE TOTAL REQUIREMENTS RMRP PARTNERS

39.1% 39.2% $6.27 M $5.93 M 10

SECTOR LEAD: UNICEF

20242023
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WASH infrastructure and services in community and 
public spaces. This will require close coordination with 
the Shelter, Health and Education Sectors. Finally, the 

Sector will coordinate with Nutrition partners in order 
to address underlying causes of malnutrition related to 
inadequate access to water, sanitation and hygiene.

In Ecuador, 14 partners will provide multipurpose CVA 
through recurring as well as one-time assistance, 
while 31 partners will use CVA as part of their sectorial 
interventions, including Food Security, Protection, 
Health, Shelter and Education. CVA represents 38 
per cent (USD 223M) of RMRP activities in Ecuador. 

Most refugees and migrants from Venezuela, 74 
per cent of households, live in poverty195 and have 
considerably less income than is needed to afford 
minimum needs based on the minimum expenditure 
basket. The Cash Working Group will coordinate 

the cost-of-living and to the update the Minimum 
Expenditure Basket, which is set at USD 853 per 
month for an average family of four members 
according to a recent study196 (compared to USD 713 
in 2019), an amount considerably higher than the 
average income in Ecuador.197

The Cash Working Group will focus on monitoring 

methodologies; fostering coordination between 
partners in different provinces; harmonizing transfer 

mechanisms; and advocating to improve access to 

migrants from Venezuela, in coordination with the 
Integration Sector. Finally, the Working Group will 
aim to strengthen the nexus between CVA and social 
protection schemes, including by closer collaboration 
with relevant public actors. 

The Cash Working Group will promote exchanges 
among partners on best practices, monitor the 
results of multipurpose CVA and collect data to 
inform and improve programming. It will share 
experiences and solutions from other countries with 
the aim to apply those considered relevant in Ecuador 
through collaborative initiatives such as the UN 
Common Cash System (UNCCS), the Collaborative 
Cash Delivery Network (CCD) and the Cash Learning 
Partnership (CaLP). The coordination model will 
incorporate IASC guidance, while acknowledging the 
context and particularities of the Venezuela situation.

[195] For 74 per cent of households, the average per capita income is lower than USD 85.60 (which is the income poverty threshold established by the 
Ecuadorian Statistic and Census National Institute, INEC). R4V, RMNA 2022, page. 152.

[196] Minimum Expenditure Basket Taskforce, Cash Working Group. Market and basic goods evaluation and monitoring study. Ecuador, July 2022. 
Publication forthcoming

[197] The cost of living and thus the minimum expenditure basket are on the rise in Ecuador (1.22 per cent and 2.16 per cent monthly increases for the 
survival and the livelihood baskets, respectively, set at USD 529.07 and USD 751.04 as of June 2022). At the same time, as the JNA shows, the 
average monthly income of USD 235.54 for a Venezuelan family of four is notably lower than the minimum expenditure basket. R4V, RMNA 2022, 
page 152.

CASH AND VOUCHER ASSISTANCE (CVA)
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This proposed rule is flawed in several respects, and, should it be promulgated in its current 
state, does not account for several fatal problems:   
 

1. Speculative Projections 
 

The proposed rule is based primarily on “planning assumptions [that] suggest that 
encounter numbers may increase to 11,000-13,000 per day following the termination of the 
Title 42 public health Order.” The model used to project that is difficult to access and not 
apparently available to the general public. The model should by law be available for perusal 
from statistical experts to ensure its accuracy. United States v. Nova Scotia Food Products 
Corp., 568 F.2d 240 (1977).  
 
Apart from the model’s unavailability, the Departments offer no justification for these 
conceded assumptions in the body of the proposed rule. Indeed, the Departments use 
vague and imprecise language to describe the potential increase in encounter numbers at 
the Southwest Border: “could,” (p. 11705), and “may” (p. 11728), “assumes” or 
“assumption,” (p. 11712) and “projections” (p. 11705) all suggest a high level of 
uncertainty—one not at all alleviated by any explanation of the assumptions in the text. 
Further, the Departments concede that “a number of factors make it particularly difficult to 
precisely project the numbers of migrants who would seek to cross the border, without 
authorization, after the lifting of the Title 42 public health Order.” (p. 11705). These factors 
are also unexplained.  
 
When a rule of such magnitude, affecting the entire breadth of the asylum system, relies on 
such unclear, uncertain, and unsubstantiated projections, it must be arbitrary. 

 
2. Reliance on CBP One 

 
The proposed rule relies on CBP One, the new application extensively discussed, to 
operationalize the “scheduling system” referenced in § 1280.33(a)(ii) of the proposed 
rule. CBP One is poorly tested. Three primary problems remain unaddressed: A. People 
that have attempted to use the app to schedule entry—CBP’s preferred method—report 
long, arbitrary wait times reminiscent of “a lottery.” B. The assumption that most 
asylum seekers have devices that will allow them to access the CBP One app is poorly 
substantiated. C. Exceptions to the use of the application are not sufficient to account 
for technical problems with the application that are not due to user error.   
 
A. The Departments do not address the concern that the CBP One app functions as a 

lottery. The Departments have not looked into these claims, or conducted any 
surveys to that end. (Miriam Johnson, Biden Administration Announces New Border 
Crackdown, NY Times (Feb 21 2023).) If CBP One does function as a lottery, then it 
may contradict the Immigration and Nationality Act. 8 USC § 1158 makes clear that 
“any” migrant who arrives at or enters the United States can apply for asylum. If it 
functions as a lottery, then CBP One first prevents arriving migrants from applying 
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for asylum, and second, removes procedural protections afforded migrants who are 
seeking asylum.  

 
B. While the Departments have addressed concerns that asylum seekers will not have 

the necessary devices to access the CBP One app, the study they rely on to 
substantiate their dismissal of the concerns only looks at 95 migrants at a single port 
of entry. (Part III.E.7) This represents .8% of the number of encounters at the 
Southwest Border CBP projects at minimum. To establish an additional barrier to 
asylum based on a single small-scale study at a single port of entry is irresponsible 
and does not substantially address the concerns the Departments themselves 
reference.  

 
C. The Departments do not offer alternative processes for asylum seekers who 

encounter technical difficulties not due to their own error with the CBP One app. If, 
for example, the app crashes, is unavailable, or is compromised by cyberattack, 
asylum seekers may lose their place in line, may have to restart their application, or 
may have their valuable personal data stolen. The Departments’ exception creates 
an unreasonable additional procedural barrier to asylum seekers by creating a 
threshold adjudication where the burden of proof is on the asylum seeker rather 
than on the Department to prove inability to access the application. (Part III.E.7) 

 
3. Inaccurate Comparison to U4U  

 
The Departments rely on the Uniting for Ukraine (U4U) and Venezuela parole processes 
to justify promulgating this rule. (Part V.A.) This reliance is inaccurate. Both processes 
introduce affirmative parole procedures in addition to regular asylum procedures for 
migrants from two specific countries undergoing emergencies. The U4U parole process 
lowers barriers to entry: The U4U program required Ukrainian migrants to show only 
that they: Resided in Ukraine before February 11, 2022; are a Ukrainian citizen or 
possessed a valid Ukrainian passport; have a vetted supporter file an I-134A form; and 
pass biometric and biographic security checks. (https://www.uscis.gov/ukraine).  
 
These four requirements represent significantly less stringent procedural barriers to 
Ukrainian asylum or parole seekers. They also do not establish a rebuttable presumption 
of ineligibility; they affirmatively create a presumption of eligibility if Ukrainian migrants 
meet these four criteria. The new rule, meanwhile, establishes higher procedural 
barriers for asylum seekers by introducing a stringent presumption, rebuttable only on 
very specific, hard-to-meet grounds.  

 
The proposed rule suffers on several other grounds. Exceptions to the rebuttable presumption, 
for instance, are impermissibly high and do not give migrants a reasonable opportunity to make 
a credible fear argument before an asylum officer. The risk of error that those subject to the 
presumption but do have a credible fear of persecution will be even higher than it already is. 
The Departments do not address this and other due process problems in any part of the rule.  I 
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do not believe that the Departments should issue this rule at all for the reasons stated, but also 
because I believe this is a violation of asylum seekers’ right to seek asylum per long-standing 
and ratified international law.  

CLP_PC_004002

Case 4:18-cv-06810-JST   Document 181-3   Filed 06/23/23   Page 88 of 283



PUBLIC SUBMISSION
As of: May 08, 2023
Received: March 26, 2023
Status: Posted
Posted: March 29, 2023
Tracking No. lfp-h6ww-7c60
Comments Due: March 27, 2023
Submission Type: API

Docket: USCIS-2022-0016
Circumvention of Lawful Pathways

Comment On: USCIS-2022-0016-0001
Circumvention of Lawful Pathways

Document: USCIS-2022-0016-12228
Comment Submitted by American Immigration Lawyers Association and American Immigration Council

Submitter Information

Email: agrenier@aila.org
Organization: American Immigration Lawyers Association and American Immigration Council

General Comment

Please see the attached comment and four attachments.

Attachments

2023 AILA AIC Asylum Transit Ban Comment

Attachment 001_AICAILACommentMar23

Attachment 002_AICAILACommentMar23-compressed

Attachment 003_AICAILACommentMar23-compressed

Attachment 004_AICAILAComment Mar23

CLP_PC_020712

Case 4:18-cv-06810-JST   Document 181-3   Filed 06/23/23   Page 89 of 283



March 26, 2023

Daniel Delgado
Acting Director, Border and Immigration
Policy, Office of Strategy, Policy, and Plans
Department of Homeland Security
Washington, DC 20528

Lauren Alder Reid
Assistant Director
Office of Policy
Executive Office for Immigration Review
Department of Justice
5107 Leesburg Pike
Falls Church, VA 22041

Submitted via http://www.regulations.gov

Re: American Immigration Lawyers Association and American Immigration Council
Comment on Circumvention of Lawful Pathways
DHS Docket Number USCIS 2022-0016

Dear Mr. Delgado and Ms. Alder Reid:

The American Immigration Lawyers Association (AILA) and the American Immigration Council
(Council) submit the following comments in response to the above-referenced Department of
Homeland Security (DHS) and Department of Justice (DOJ) (collectively, “the Departments”)
Notice of proposed rulemaking (proposed rule), Circumvention of Lawful Pathways (DHS
Docket Number USCIS 2022-0016), 88 Fed. Reg. 11704 (February 23, 2023). The Departments
request comment on, among other things, “[w]hether the proposed rule appropriately provides
migrants a meaningful and realistic opportunity to seek protection.”1

The situation the Departments face is a uniquely difficult one. Regional migratory and
displacement patterns have shifted significantly in recent years. Increased numbers of asylum
seekers at the Southern Border are a symptom of these shifting patterns and long-term
Congressional inaction to address humanitarian needs holistically to fix issues within the wider
immigration system that would alleviate the pressure at the Southern border. Compounding this
is a historic asylum backlog across both Departments.

1 Circumvention of Lawful Pathways, 88 FR 11704, 11708 (proposed Feb. 23, 2023) (to be codified at 8 CFR 208
and 8 CFR 1208),
https://www.federalregister.gov/documents/2023/02/23/2023-03718/circumvention-of-lawful-pathways. [hereinafter:
“NPRM”]

1
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However, the proposed rule is a step in the wrong direction. The proposed rule will prevent
meaningful access to asylum to individuals who arrive at the U.S.-Mexico border, which covers
the majority of asylum seekers who are unable to afford a passport (or had their passport revoked
by a persecuting government) and a flight. The proposed rule amounts to an asylum transit
ban—relying on transit countries that can neither ensure asylum seekers' safety nor meaningful
access to a system that protects the human rights guaranteed under U.S. law. It further conditions
access to asylum based on how asylum seekers enter the country. Furthermore, the proposed
“core protections” and safeguards will not sufficiently protect access to asylum and other forms
of humanitarian relief, particularly in light of our significant concerns surrounding its
implementation and access to counsel.

AILA and the Council urge the Biden administration to remain true to its commitment to asylum
law and humanitarian protections.

I. About AILA and the Council

Established in 1946, AILA is a voluntary bar association of more than 16,000 attorneys and law
professors practicing, researching, and teaching in the field of immigration and nationality law.
AILA’s mission includes the advancement of the law pertaining to immigration and
naturalization and the facilitation of justice in the field. AILA members regularly advise and
represent businesses, U.S. citizens, U.S. lawful permanent residents, and foreign nationals
regarding the application and interpretation of U.S. immigration laws.

The Council is a non-profit organization established to increase public understanding of
immigration law and policy, advocate for the just and fair administration of our immigration
laws, protect the legal rights of noncitizens, and educate the public about the enduring
contributions of America’s immigrants. The Council litigates in the federal courts to protect the
statutory, regulatory, and constitutional rights of noncitizens, advocates on behalf of noncitizens
before Congress, and has a direct interest in ensuring that those seeking protection in the United
States have a meaningful opportunity to do so.

II. The proposed rule violates international and domestic law, as it functionally denies
individuals safety from persecution

(A)The proposed rule undermines both U.S. domestic and international law
obligations

The proposed rule violates the United States’ obligations to protect individuals fleeing
persecution under both international and domestic law. As a signatory to the 1967 Refugee
Protocol, the United States has agreed to uphold the principles of the 1951 Convention Relating
to the Status of Refugees, including the right to seek asylum and the prohibition on refoulement.
Domestic law also requires the United States to protect asylum seekers. Under the Immigration
and Nationality Act (INA), an individual may apply for asylum regardless of their manner of
entry, subject to certain very limited exceptions.2 The INA also sets limits on when an asylum
seeker can be denied protection based on residing in a third country. The proposed rule denies

2 8 U.S.C. § 1158(a)(1) (1952).

2
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access to asylum to individuals primarily on the basis of their manner of entry and is therefore
contrary to international and domestic law.

The proposed rule is inconsistent with fundamental international law principles aimed at
protecting refugees, which the United States has agreed to uphold. The Refugee Convention’s
principle of non-refoulement prohibits the United States from returning an individual seeking
humanitarian protection to a country where they could face persecution.3 Under the proposed
rule, asylum seekers subject to the ban will be ineligible for asylum and face a heightened risk of
being returned to countries where they fear persecution based on factors that have nothing to do
with the merits of their underlying asylum claim. The proposed rule’s requirement that asylum
seekers enter through a port of entry with an appointment or via parole also violates the Refugee
Convention’s prohibition against imposing penalties on asylum seekers based on their irregular
entry into the country.4

The United States incorporated these international law principles into domestic law when it
passed the 1980 Refugee Act.5 In 8 U.S.C. § 1158, Congress established a comprehensive
asylum system, which includes limited exceptions to noncitizens’ ability to apply for and be
granted asylum. The rule relies on 8 U.S.C. § 1158(b)(2)(C), which allows the Attorney General
to establish regulations with additional limitations, to justify its ability to implement a new bar to
asylum. However, 8 U.S.C. § 1158(b)(2)(C) mandates that any additional limitations be
“consistent with” the statute.6 The limitations in the proposed rule are in direct conflict with the
INA.7 For example, the INA states that, subject to certain exceptions, anyone “who is physically
present in the United States or who arrives in the United States (whether or not at a designated
port of arrival . . .), irrespective of [their] status, may apply for asylum.”8 The proposed rule
contravenes the statute by barring from asylum individuals who enter between ports of entry and
those who arrive at a port of entry without utilizing DHS’s appointment system, unless there is a
specific reason why they could not.9

Additionally, Congress already explicitly addressed asylum restrictions for people who may find
safety in other countries in two separate statutory provisions. First, under
8 U.S.C. § 1158(a)(2)(A), individuals generally cannot apply for asylum if they can be removed
to a country that has a formal safe third country agreement with the United States. A “safe third
country” is defined as a country where that person’s life or freedom would not be threatened and

9 See E. Bay Sanctuary Covenant v. Biden, 993 F.3d 640, 669 (9th Cir. 2021) (concluding that a 2018 asylum
restriction based on manner of entry was “not in accordance with law”) [hereinafter “East Bay III”].

8 8 U.S.C. § 1158(a). Emphasis added.

7 See E. Bay Sanctuary Covenant v. Garland, 994 F.3d 962 (9th Cir. 2020) (upholding preliminary injunction of
Trump administration transit ban interim final rule) [hereinafter “East Bay I”].

6 8 U.S.C. § 1158(b)(2)(C) (“The Attorney General may by regulation establish additional limitations and
conditions, consistent with this section, under which a [noncitizen] shall be ineligible for asylum under paragraph
(1).”).

5 Matter of D-L-S, 28 I. & N. Dec. 568, 571 (BIA 2022) (“It is well established that Congress enacted the Refugee
Act of 1980 to ‘bring United States refugee law into conformance with the country’s obligations under the
Protocol.’” (citing and quotingMatter of Q-T-M-T-, 21 I. & N. Dec. 639, 645 (BIA 1996)).

4 See UNHCR, Brief of the Office of the United Nations High Commissioner for Refugees, O.A., et al. v. Trump, et
al., Aug. 13, 2020, No. 19-5272 (“[n]either the 1951 Convention nor the 1967 Protocol permits parties to condition
access to asylum procedures on regular entry”), https://www.refworld.org/docid/5f3f90ea4.html, at 24.

3 United Nations High Commissioner for Refugees (UNHCR), Note on Non-Refoulement (Submitted by the High
Commissioner), Aug. 1977,
https://www.unhcr.org/en-us/excom/scip/3ae68ccd10/note-non-refoulement-submitted-high-commissioner.html.
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where they would have “access to a full and fair procedure” for accessing humanitarian
protection. Second, under 8 U.S.C. § 1158(b)(2)(A)(vi), an asylum seeker who was “firmly
resettled,” meaning that the person was eligible for or received permanent legal status, in another
country is generally not eligible for asylum.

Finally, 8 U.S.C. § 1231 codified the Convention’s prohibition against returning refugees to
countries where they face persecution. The proposed rule, which conditions access to asylum on
manner of entry and transit, would result in the return of refugees to danger and contravenes
these provisions of U.S. law.

The proposed rule is also contrary to the credible fear screening standard Congress established in
1996, when it created the expedited removal process through the Illegal Immigration Reform and
Immigrant Responsibility Act (“IIRIRA”). Under this process, asylum seekers placed in
expedited removal who establish a credible fear of persecution must be referred to full removal
proceedings, where they can apply for asylum.10 Congress intended the “significant possibility”
standard used in credible fear interviews to be a low threshold.11 If an asylum officer determines
that an applicant is not eligible for asylum under the proposed rule, the officer must interview the
person under the heightened standard generally applicable in reasonable fear proceedings to
determine if they may qualify for withholding of removal or protection under the Convention
Against Torture.12 Given the higher standard required for withholding and CAT, the proposed
rule will drain resources from USCIS by requiring asylum officers to apply a two-step process
while making it more difficult for individuals to qualify for life-saving protection. Even those
who meet the higher standard for withholding of removal or CAT will not receive the same
benefits that asylum provides, which could lead noncitizens to experience instability, lack of
permanency, and family separation.13

The proposed rule undermines our domestic law obligations. As a result, most individuals who
cross the southern border without an appointment, except Mexican nationals or those who meet
the proposed rule’s limited exceptions, would be ineligible for asylum in the United States
because they would have transited through a country that is a signatory to the Convention or the
Protocol. Additionally, nearly every country in the world is a signatory to the Convention or the
Protocol.14 Thus, this proposed rule will adversely impact asylum seekers from all over the world
who are seeking protection in the United States.

Such a ban undermines congressional mandates regarding our domestic asylum system and
betrays our international law obligations. Indeed, federal courts repeatedly vacated and enjoined
similar Trump administration asylum bans based on manner of entry and transit because they

14 148 countries signed one or both of the 1951 Convention and the 1967 Protocol. See UNHCR, States Parties to
the 1951 Convention relating to the Status of Refugees and the 1967 Protocol,
https://www.unhcr.org/protect/PROTECTION/3b73b0d63.pdf.

13 See American Immigration Council, Fact Sheet: The Difference Between Asylum and Withholding of Removal,
https://www.americanimmigrationcouncil.org/research/asylum-withholding-of-removal (Oct. 6, 2020).

12 NPRM at 11750.

11 See 142 CONG. REC. S11491–02 (daily ed. Sept. 27, 1996) (statement of Sen. Hatch) (“The conference report
struck a compromise by rejecting the higher standard of credibility included in the House bill. The standard
adopted . . . is intended to be a low screening standard for admission into the usual full asylum process”),
https://www.govinfo.gov/content/pkg/CREC-1996-09-27/html/CREC-1996-09-27-pt1-PgS11491-2.htm.

10 See 8 U.S.C. § 1225(b)(1)(B)(ii).
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were contrary to U.S. law.15 The proposed rule relies on these same premises that courts have
already found unlawful.

(B) Mexico, Guatemala, and other common transit countries lack fair and functioning
asylum systems

The proposed rule exempts people who apply for protection in a third country and receive a
denial. However, Mexico, Guatemala, and most countries through which asylum seekers
regularly transit en route to the United States have deficient asylum systems that fail to meet the
INA’s requirements of a “full and fair” process. In particular, Mexico and Guatemala lack the
capacity, infrastructure, and rule of law required to process high numbers of asylum claims while
providing safety to the number of refugees in need.16

It is well documented that the Mexican asylum system is deeply flawed and underfunded.17

Mexico already receives high numbers of asylum applications, but it struggles to adjudicate them
in a timely manner. From January to August 2021, Mexico received nearly 78,000 asylum
applications but resolved only about 23,000 cases.18 In 2019, the Mexican Commission for
Refugee Assistance (“COMAR”) had only 48 staff members adjudicating asylum claims.19

According to the Department of State, “COMAR’s budget increased modestly in recent years but
was not commensurate with the growth in refugee claims.”20 Asylum approval rates also differ
widely based on country of origin, with most Haitian and Guatemalan asylum seekers being
denied asylum in Mexico.21 Given current backlogs and resource constraints, Mexico is not
prepared to adjudicate the increased volume of applications that will be generated by the
proposed rule.

21 See Refugees International, Harmful Returns: The Compounded Vulnerabilities of Returned Guatemalans in the
Time of COVID-19 (June 23, 2020); see also Alex J. Rouhandeh, “Haitians Stuck in Mexico’s ‘Open Air Prison’
City Claim Racism as Asylum Cases are Denied,” NEWSWEEK,
https://www.newsweek.com/haitians-stuck-mexicos-open-air-prison-city-claim-racism-asylum-cases-are-denied-166
2251 (Dec. 22, 2021).

20 U.S. Dep’t of State, 2021 Country Reports on Human Rights Practices: Mexico,
https://www.state.gov/reports/2021-country-reports-on-human-rights-practices/mexico/.

19 See Refugees International, Harmful Returns: The Compounded Vulnerabilities of Returned Guatemalans in the
Time of COVID-19,
https://www.refugeesinternational.org/reports/2020/6/16/harmful-returns-the-compounded-vulnerabilities-of-returne
d-guatemalans-in-the-time-of-covid-19 (June 23, 2020).

18 See Human Rights Watch,World Report 2022: Mexico,
https://www.hrw.org/world-report/2022/country-chapters/mexico#39f1f6 (n.d.).

17See Human Rights First, Is Mexico Safe for Refugees and Asylum Seekers? (Nov. 2018).

16 See Human Rights First, Is Guatemala Safe for Refugees and Asylum Seekers?,
https://humanrightsfirst.org/wp-content/uploads/2022/10/IsGuatemalaSafeforRefugeesandAsylumSeekers.pdf (June
2019); see also Human Rights First, Is Mexico Safe for Refugees and Asylum Seekers?,
https://humanrightsfirst.org/wp-content/uploads/2022/10/MEXICO_FACT_SHEET_PDF.pdf (Nov. 2018).

15 See Cap. Area Immigrants' Rts. Coal. v. Trump, 471 F. Supp. 3d 25, 60 (D.D.C. 2020) (vacating Trump
administration transit ban interim final rule); see also East Bay I (concluding that a 2019 third country transit bar is
not “consistent with this section”); O.A. v. Trump, 404 F. Supp. 3d 109, 154 (D.D.C. 2019) (vacating Trump
administration interim final rule barring asylum for individuals who entered between ports of entry).

5
CLP_PC_020717

Case 4:18-cv-06810-JST   Document 181-3   Filed 06/23/23   Page 94 of 283



Additionally, Mexico’s asylum process presents asylum seekers with many hurdles, which
severely limit access to asylum.22 Mexican officials often expel individuals seeking protection or
violently detain them.23 Black migrants in particular report experiencing longer periods of
detention and discriminatory treatment by officials while detained.24 Asylum seekers in Mexico
must also generally apply for asylum within 30 days of arriving in Mexico and they must remain
in the state where they applied for asylum until their application is decided.25 Given the
instability faced by recently arrived asylum seekers, Mexico’s onerous asylum requirements and
lack of capacity severely limit the availability of protection.

Guatemala has a “nascent and cumbersome asylum system” that is unable to meet current
demands, much less process a significant increase in asylum applications. In 2018, around 260
people applied for asylum in Guatemala (an increase of 75 percent from previous years), and
only 20 cases were approved.26 A Guatemalan Office of the Ombudsman official warned, “If we
had, in two years, 472 cases and we were not able to resolve them, what is going to happen if we
have thousands of cases or hundreds each day? We are not going to be able to resolve them. We
don’t resolve the cases because the [National] Migration Authority, the institution responsible for
resolving the cases, is not interested in resolving them . . . Asylum is not a priority for our
country.”27 Instead, the Guatemalan government shifts the burden to civil society groups to
provide critical legal orientation and humanitarian aid to asylum seekers.28

Though the preamble to the proposed rule mentions developments in Guatemala’s asylum system
during the last two years, it is unfathomable that Guatemala’s very new asylum system could be
prepared to provide a full and fair asylum process for people in need of protection. Indeed, the
preamble states that as of March 2022, the Guatemalan Migration Institute (“IGM”) had “already
received nearly 300 applications in 2022 and granted asylum to 590 individuals.”29 However,
according to the document cited in the preamble, 590 actually refers to the total number of
individuals ever granted asylum in Guatemala, not to the number of applications granted in
2022.30 Other Central American countries are also ill-equipped to offer necessary protection to a

30 See Instituto Guatemalteco de Migración, Información Sobre Personas Solicitantes y Refugiadas en Guatemala:
Enero 2002–Marzo 2022, https://igm.gob.gt/wp-content/uploads/2022/04/Informe-con-Graficos-Marzo-2022.pdf
(Mar. 2022).

29 NPRM at 11722.
28 Id.

27 Georgetown Law Human Rights Institute, Dead Ends: No Path To Protection for Asylum Seekers Under the
Guatemala Asylum Cooperative Agreement, https://www.refworld.org/docid/5f0eeeb04.html (June 10, 2020).

26 See Human Rights First, Is Guatemala Safe for Refugees and Asylum Seekers? (June 2019).

25 See Asylum Access,Mexican Asylum System for U.S. Immigration Lawyers FAQ,
https://asylumaccess.org/wp-content/uploads/2019/11/Mexican-Asylum-FAQ-for-US-Immigration-Lawyers.pdf
(Nov. 2019).

24 See S. Priya Morley et al., “There is a Target on Us” – The Impact of Mexico’s Anti-Black Racism on African
Migrants at Mexico’s Southern Border,
https://baji.org/wp-content/uploads/2021/01/The-Impact-of-Anti-Black-Racism-on-African-Migrants-at-Mexico.pdf
(2021).

23 See Human Rights Watch,World Report 2022: Mexico.

22 See Kirk Semple, “A Flawed Asylum System in Mexico, Strained Further by U.S. Changes,” New York Times,
https://www.nytimes.com/2017/08/05/world/americas/mexico-central-america-migrants-refugees-asylum-comar.htm
l (Aug. 5, 2017); see also Human Rights First, Is Mexico Safe for Refugees and Asylum Seekers? (Nov. 2018).
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large number of asylum seekers because their asylum systems are either not well-established or
suffer from severe resource constraints.31

Given these known deficiencies in Guatemala’s and Mexico’s asylum systems—the two
countries most migrants transit through—the proposed rule does not adequately explain why
only those who seek asylum in such countries and are denied can rebut a presumption against
asylum in the United States.

(C) The proposed rule would place bona fide asylum seekers in danger

The proposed rule will return bona fide asylum seekers to danger and persecution abroad or force
them to remain in dangerous transit countries. Individuals will be forced to attempt to find
protection in transit countries, such as Mexico and Guatemala, that are not equipped to offer safe
harbor.

Mexico and Guatemala are deeply affected by violence and instability. Non-Mexican asylum
seekers have been subjected to extortion, kidnapping, rape, and other violent crime while in
Mexico, especially following the implementation of the “Migrant Protection Protocols” (MPP).32

The State Department has also documented numerous risks to migrants in Mexico and it has
stated that “violence against migrants by government officers and organized criminal groups” is
one of the “most significant human rights issues” in Mexico.33 In his October 2021 memorandum
terminating the Migrant Protection Protocols, DHS Secretary Mayorkas cited concern for
migrant safety as one of the reasons for ending MPP, as “there were pervasive and widespread
reports of MPP enrollees being exposed to extreme violence and insecurity at the hands of
transnational criminal organizations that prey on vulnerable migrants.”34 Black migrants in
Mexico “faced widespread racial discrimination from individuals and authorities” and are
particularly vulnerable.35 Mexico also has high rates of gender-based violence, with the
government reporting nearly 1,000 femicides in 2020.36

Guatemala has high rates of systemic violence, instability, and corruption, making it unsafe for
asylum seekers.37 The Department of State has reported that Guatemala “remains among the
most dangerous countries in the world,” due to “endemic poverty, an abundance of weapons, a

37 Human Rights First, Is Guatemala Safe for Refugees and Asylum Seekers? (June 2019).
36 See Human Rights Watch,World Report 2022: Mexico.
35 U.S. Dep’t of State, 2021 Country Reports on Human Rights Practices: Mexico.

34 U.S. Dep’t of Homeland Security, Explanation of the Decision to Terminate the Migrant Protection Protocols,
https://www.dhs.gov/sites/default/files/2022-01/21_1029_mpp-termination-justification-memo-508.pdf (Oct. 29,
2021).

33 U.S. Dep’t of State, Country Reports on Human Rights Practices for 2017: Mexico (2018),
https://www.state.gov/reports/2017-country-reports-on-human-rights-practices/mexico/.

32 See American Immigration Council, Letter Urges Sec. Nielsen to End the Migrant Protection Protocols Policy,
https://immigrationjustice.us/advocacy/advocacy-issues/access-to-counsel/letter-migrant-protection-protocols/ (Feb.
6, 2019); See also Human Rights First, Delivered to Danger: Illegal Remain in Mexico Policy Imperils Asylum
Seekers’ Lives and Denies Due Process,
https://humanrightsfirst.org/library/delivered-to-danger-illegal-remain-in-mexico-policy-imperils-asylum-seekers-liv
es-and-denies-due-process (Aug. 2019).

31 See Karen Musalo, “Biden’s Embrace of Trump’s Transit Ban Violates US Legal and Moral Refugee Obligations,”
Just Security,
https://www.justsecurity.org/84977/bidens-embrace-of-trumps-transit-ban-violates-us-legal-and-moral-refugee-oblig
ations (Feb. 8, 2023).
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legacy of societal conflict, and the presence of organized criminal gangs.”38 According to the
Department of State, “[v]iolent crime such as extortion, murder, armed robbery, carjacking,
narcotics trafficking and gang activity are common.”39 It also notes that “Guatemala’s high
murder rate is driven by narcotrafficking activity, gang-related violence, a heavily armed
population, and a law enforcement and judicial system unable to hold criminals accountable.”40

Moreover, Guatemala, like other Central American countries, has recently attempted to crack
down on migration, implementing new regulations in January 2023 that could criminalize
religious workers and volunteers for assisting asylum seekers.41 Leaders of the Catholic Church
in Guatemala reported that the new regulations could force them to close all nine of their
shelters.42 This would leave asylum seekers in Guatemala without a crucial source of
humanitarian aid.

Seeking asylum in neighboring countries is not a viable option for Central American asylum
seekers in particular, because the border between Mexico and Guatemala is porous and law
enforcement in both countries lack resources and are susceptible to corruption. Central American
gangs and other armed groups can easily find and persecute their victims in Mexico.43 Conditions
throughout Central America’s Northern Triangle are no better, as Guatemala, Honduras, and El
Salvador have the highest rate of femicide in the world and all three countries have extremely
high rates of violence against LGBTQ+ individuals.44

By forcing individuals transiting through countries such as Mexico and Guatemala to seek
asylum there, the rule will in practice lead to asylum seekers being caught in countries where
they are not safe.

III. The proposed rule is not materially different from previous entry and transit rules
enjoined by the 9th Circuit

The proposed rule suggests that it is significantly different from two rules previously issued and
then vacated due to subsequent litigation.45 In those cases (collectively East Bay I, II, and III) the
9th Circuit’s reasoning was crystal clear—a categorical bar to asylum based on either how a
person enters the country and/or what processes they do or do not avail themselves of in a
country through which they transit is in violation of Section 208 of the INA.46 The proposed
rule’s suggestion that this iteration is distinct because it only applies a rebuttable presumption
instead of a categorical bar is a distinction without a difference. The presumption can only be

46 Id.

45 East Bay III; East Bay I, and an injunction in E. Bay Sanctuary Covenant v. Barr, 519 F. Supp. 3d 663 (N.D. Cal.
2021) (“East Bay II”).

44 See Karen Musalo, “Biden’s Embrace of Trump’s Transit Ban Violates US Legal and Moral Refugee Obligations.”
43 U.S. Dep’t of State, Country Reports on Human Rights Practices for 2017: Mexico (2018).
42 Id.

41 Jeff Abbott, “Migrant Shelters in Guatemala under Threat from Legal Reforms,” Al Jazeera,
https://www.aljazeera.com/news/2023/2/18/migrant-shelters-in-guatemala-under-threat-from-legal-reforms (Feb. 18,
2023).

40 U.S. Dep’t of State, Overseas Security Advisory Council, Crime & Safety Report (2022),
https://www.osac.gov/Content/Report/2013f384-296b-4394-bfcb-1c9c40b9c7df.

39 U.S. Dep’t of State, Guatemala Travel Advisory,
https://travel.state.gov/content/travel/en/traveladvisories/traveladvisories/guatemala-travel-advisory.html (Mar. 1,
2023).

38 U.S. Dep’t of State, Overseas Security Advisory Council, Crime & Safety Report (2022),
https://www.osac.gov/Content/Report/2013f384-296b-4394-bfcb-1c9c40b9c7df.
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rebutted by a demonstration of extremely narrow circumstances that are wholly unrelated to a
person’s asylum claim.

While the proposed rule claims that this system is designed to vet out meritorious claims, the
bases for rebuttal do nothing of the sort. Those bases—acute medical issues, imminent and
extreme threats to life or safety, or severe forms of trafficking—do not relate to whether an
individual is more or less likely to have a meritorious claim for asylum. While the rule allows for
adjudicators to accept a rebuttal based on other “extremely compelling circumstances,” the
proposed rule is designed to exempt people from the presumption based only on circumstances
related to their manner of entry.

Further, the means of implementing this system of presumption and rebuttal is so fraught that it
will in practice become a de facto categorical bar. According to the rule as currently designed, an
adjudicator would first assess whether a person is subject to the presumed ineligibility. If that
adjudicator finds the presumption applies, the burden shifts to the asylum seeker to prove by a
preponderance of the evidence that they can rebut it. Functionally, this burden is nearly
impossible for an asylum seeker to meet. These determinations are made in a single interview
with an asylum officer. The idea that a person who has just fled across the border seeking safety
would have the means to provide evidence of an acute medical issue, an imminent and extreme
threat, or trafficking is absurd. There is no indication that the asylum officer would be directed to
affirmatively elicit from an applicant facts related to a possible basis for rebuttal.

This process is significantly different from how other presumed bars to asylum function. For
example, when an asylum officer believes at a credible fear interview that a person is likely to be
subject to the firm resettlement bar, this determination is not dispositive. While it is indicated on
the credible fear worksheet, it is ultimately up to an immigration judge to determine whether the
bar actually applies. The potential for immigration judge (IJ) review of the application of the
presumption under this proposed rule is unclear. It is clear, however, that an individual who was
deemed subject to the presumption would have to affirmatively request review by an IJ. This
makes the application of the rule more akin to the categorical bans prohibited by previous federal
courts than to other forms of presumptive bars.

IV. In practice, implementation of the rule will be fraught with problems

(A) The rule will cause confusion and inconsistent application at the ports of entry

Implementation of this rule can be expected to go poorly at the ports of entry. While there are
exceptions built into the rule for individuals who do not have an appointment to present at the
border nor prior authorization such as parole, how the exceptions will be determined and at what
stage in the process is unclear, and can easily lead to improper application of the rule. Will
individuals without an appointment be uniformly admitted upon presentation at the port, to be
assessed later by an asylum officer as to whether they meet the exemption, or will Customs and
Border Protection (CBP) officers turn away people who do not have an appointment? Though the
rule indicates the latter should not happen, experience with officers implementing previous
similar rules is a cause for concern that, while CBP may not be formally empowered to make
these determinations, in practice they often make their own determinations on the spot.
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Further complicating this process is how family units are treated under the proposed rule. For
families, the proposed rule states that the presumption of ineligibility does not apply if any
member of the family unit traveling together meets one of the exceptions.47 For example, the
presumption of ineligibility would not apply if one person in the family unit traveling together
was fleeing imminent and extreme danger. This presents a quandary for an individual—do they
wait to travel with their family, or do they flee on their own, leaving their family to have to meet
the higher standard for entry?

For those who do avail themselves of a processing appointment through the CBP One app, under
the proposed rule, there are no assurances as to how long individuals will be required to wait in
Mexico to make their appointments on the app. For migrants, then, this system will be
unpredictable and technology-dependent. Rather than creating a more predictable process, the
new rule only adds an additional requirement for individuals to be put on this new list: they must
access a smartphone, connect to the internet, download the CBP One app, and navigate that app
in order to even be put on a list.

Under Title 42, MPP, and the metering policy implemented under President Trump, similar
restrictions on entering the United States resulted in large communities of migrants settling in
temporary encampments by the ports of entry waiting for their opportunity to cross the
US-Mexican border as discussed above in Section III. Widespread media reports have
documented the challenges facing individuals living in these makeshift communities. Primary
among them are that the individuals must often live in the most dangerous cities in Mexico,
where they have been extremely vulnerable to kidnapping, extortion, rape, and other abuses.

In a March 2021 report, Human Rights Watch (HRW) documented widespread targeting of
asylum seekers waiting at the southern border.48 In interviews with 71 Venezuelan asylum
seekers who transited through Mexico, HRW concluded that “migrants in Mexico are exposed to
rape, kidnapping, extortion, assault, and psychological trauma.” 49 They articulated a fear of
reporting crimes and abuse to Mexican authorities.50 In addition to threatening the health and
safety of the asylum seekers, violence and other setbacks in Mexico also posed a major obstacle
to attending the hearing dates set in the United States.51 HRW writes:

Nearly half of asylum seekers under the Remain in Mexico program lost their
cases after missing court dates. Human Rights Watch has spoken to families who
missed court dates because they were kidnapped in Mexico. Others were bused
south by the Mexican government, leaving them thousands of miles from their
hearing locations.52

The same difficulties that plagued these earlier border externalization programs will
affect users of CBP One. Kidnappings, violence, and extortion from criminal actors, and
limitations on movement by Mexican authorities will all prevent individuals from
booking appointments through CBP One and showing up once those appointments are

52 Id.
51 Id.
50 Id.
49 Id.

48 Human Rights Watch,Mexico: Abuses Against Asylum Seekers at US Border,
https://www.hrw.org/news/2021/03/05/mexico-abuses-against-asylum-seekers-us-border (Mar. 5, 2021).

47 NPRM at 11750.
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scheduled. Already, international media have reported on the death of a 15-year-old
Haitian boy waiting for his CBP One appointment in Reynosa, Mexico.53

In addition to the risks of waiting in Mexico, the CBP One app stands to inherit other
pitfalls of earlier Trump administration initiatives caused by inconsistencies across
different ports of entry. Due to the differences in processing capacity across ports of
entry, some ports will inevitably have more appointments, faster processing, or gain a
reputation for easier access. Migrants will be motivated to travel between ports of entry,
based on either real or rumored advantages at one port over another, exposing them to
greater risk of harm along the way, simply to get an appointment at the port with the most
appointments or fastest processing. Such movement was common under the Trump-era
“metering” practice: an October 27, 2020 memo prepared by the DHS Office of Inspector
General found that CBP agents themselves would tell migrants to travel to other ports
where processing could take place more quickly.54

This movement of migrants to find the best port will create artificial and unnecessary
inefficiencies in the asylum process, expose migrants to greater risk of harm in Mexico,
and undermine the goal of equitable and efficient implementation of the rule at the
southern border. These likely scenarios are not taken into account by the proposed rule.

The new system, then, introduces a number of elements that will cause implementation to go
poorly at the ports of entry. It will create new waitlists and feed into makeshift communities of
migrants forming around the ports of entry as they wait on the CBP One list, or wait to join that
list. For those who cannot access CBP One, the rule does not lay out a process by which CBP
will process their cases at the border, which may result in incentivizing crossing without
permission. This will present a drain on CBP resources as well as asylum officers responsible for
credible fear screening, while adding complexity to the process at a time when both agencies are
suffering from understaffing. In short, implementation at the border is expected to result in many
predictable problems.

54 DHS Office of Inspector General, OIG 21-02, CBP Has Taken Steps to Limit Processing of Undocumented Aliens
at Ports of Entry, 7, 10-12, https://www.oig.dhs.gov/sites/default/files/assets/2020-10/OIG-21-02-Oct20.pdf (Oct.
27, 2020).

53 Jaime Jiménez, “Haitian Youth Dies in Reynosa, Waiting to Enter the United States [Muere joven haitiano en
Reynosa, esperaba ingresar a Estados Unidos],” El Sol de Tampico,
https://www.elsoldetampico.com.mx/policiaca/muere-joven-haitiano-en-reynosa-esperaba-ingresar-a-estados-unidos
-9552796.html (Jan. 31, 2023).

11
CLP_PC_020723

Case 4:18-cv-06810-JST   Document 181-3   Filed 06/23/23   Page 100 of 283



(B) Implementation by asylum officers will be overly burdensome

In addition, the new system will add to the burden of asylum officers, who are also already
grossly understaffed. Already, the agency is processing record numbers of credible fear
interviews, and denials of this initial screening are being reviewed and overturned in record
numbers by the immigration judges.55 The Citizenship and Immigration Services (CIS)
Ombudsman warned in its most recent annual report to Congress that using asylum officers in
the credible fear interview (CFI) process has in turn reduced capacity to process affirmative
applications and contributed to a growing backlog of affirmative applications.56 By adding the
additional burden of screening for applicability and exceptions to the new rule, the fear
interviews can be expected to take even longer per case, and further contribute to growing
backlogs.

(C) Implementation at the Immigration Court will go poorly

Far from furthering the agencies’ goal of streamlining asylum processing and easing the burden
on already-overtaxed immigration judges, the proposed regulation will overtax the Executive
Office for Immigration Review (EOIR) at both the negative credible fear review (NCFR) and
asylum merits stages.

1. Negative Credible Fear Adjudications
The proposed rule presumes that the new process will cull potential asylum applicants from the
pool, and will result in fewer asylum seekers presenting their claims to EOIR. To the extent that
the new bar will result in more negative credible fear determinations it is true that the total
number of people who are placed in removal proceedings will quite likely fall. But any increase
in negative CFI determinations at the DHS level will result in a concurrent increase in NCFR
proceedings. As such, EOIR will need to divert more immigration judges to adjudicate more
credible fear review proceedings and those reviews will require significantly more administrative
resources than do NCFR adjudications under the current regulatory scheme. EOIR will be
overloaded on the front end, with more IJs expending more time on more negative credible fear
review proceedings, particularly since the proposed rule adds significant additional fact-based
determinations to the process.

The proposed rule lays out a complicated framework for assessing the applicability of the new
bar to asylum eligibility in NCFR proceedings. It requires that the IJ first evaluate de novo
whether the bar applies; that is, whether the applicant 1) had authorization to travel to the U.S. to
seek parole pursuant to a DHS-authorized parole process; 2) presented at a port of entry at a
pre-scheduled time and place unless it was not possible for them to access CPP One because of
language, literacy, or technical barriers or an undefined “other ongoing and serious obstacle;” or
3) applied for and was denied asylum or an undefined “other protection” in a third country en
route to the United States. That analysis will require significantly more factual development than

56 U.S. Dep’t Homeland Security, Citizenship and Immigration Services Ombudsman, Annual Report 2022, at 43,
https://www.dhs.gov/sites/default/files/2022-07/2022%20CIS%20Ombudsman%20Report_verified_medium_0.pdf
(June 30, 2022).

55 TRAC Immigration, Immigration Judge Decisions Overturning Asylum Officer Findings in Credible Fear Cases,
https://trac.syr.edu/reports/712/ (Mar. 14, 2023).
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does the current NCFR scheme—a scheme in which none of the bars to asylum apply, and in
which the relevant facts are limited to those relating to the applicant’s fear of persecution or
torture.

If the judge determines that the presumption applies, the rule further mandates that they engage
in still more factual development to review de novo whether “exceptionally compelling
circumstances exist” including (but not limited to) evidence that the applicant or their family 1)
faced an acute medical emergency; 2) faced an imminent and extreme threat to life or safety such
as rape, kidnapping, torture, or murder; or 3) was a victim of a severe form of trafficking in
persons.

The proposed rule places the burden on the applicant to establish either the inapplicability of the
presumption or an exception to that presumption by a preponderance of the evidence. But it does
not define or provide guidance on many of the dispositive terms (such as “extreme threat to life
or safety” or “acute medical emergency”), and does not articulate whether the “exceptionally
compelling circumstance” is in any way tied to the applicant’s failure to use CBP One—that is, it
does not clarify whether the exceptionally compelling circumstance must be one which
prevented the asylum seeker from scheduling an appointment or whether it may be an equitable
factor which mitigates in favor of granting humanitarian protection.

And finally, the rule not only permits but demands that immigration judges look outside of the
record of proceedings to rely on their own personal breadth of knowledge57 to reach a
conclusion. Not only requiring but actually mandating that IJs engage in speculation and
guesswork is wholly contrary to the notion of an unbiased adjudicator, and will lead to disparate
adjudications and confusion in the courts.

The rule would significantly expand the scope of NCFR proceedings, would place a tremendous
burden on the IJs to develop the factual record, and would not only encourage but actually
mandate that they engage in improper speculation and rely on facts outside of the record of
proceedings in the course of their adjudications.

2. Asylum Adjudications
The proposed rule lays out a complicated framework for assessing the applicability of the new
bar to asylum eligibility to NCFR proceedings, but says not a word about substantive asylum
adjudications. As such, it will likely engender confusion among the nation’s IJs about whether
the rule even applies once an applicant has been placed in removal proceedings or whether it is
applicable only at the credible fear stage. This is because the text of the rule indicates that once
an individual passes the fear interview with the higher standard applied, it indicates the person
could then apply for asylum, withholding, or other humanitarian relief. The inclusion of asylum
as a possibility at this stage is unexplained and will cause confusion. And assuming the bar does
apply at the merits stage, the same issues discussed above—the lack of clarity as to many of the
dispositive terms and overly complicated adjudicatory framework—will continue to plague
adjudicators in the removal context.

57 NPRM at 11752, proposed 8 CFR § 1208.13(c)(1), instructing that IJs in credible fear determinations “shall take
into account the credibility of the statements made by the [noncitizen] in support of the [noncitizen]’s claim and
such other facts as are known to the immigration judge.” (emphasis added).
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Far from easing EOIR’s burden, the proposed rule would front-end already overtaxed EOIR
resources to credible fear review proceedings, and would significantly expand the IJ’s duty to
develop a factual record in both NCFR and removal proceedings. And the lack of clarity in the
proposed rule as to the meaning of dispositive terms, the applicability to removal proceedings,
and the scope of the IJ’s authority to consider extra-record evidence will overtax the agency and
lead to disparate adjudications.

V. The proposed rule improperly makes asylum eligibility contingent on individuals’
ability to use CBP One

With the proposed rule, CBP effectively has made the use of a mobile phone app—CBP One—a
threshold requirement for asylum. The scheme under the proposed new rule establishes a
rebuttable presumption of ineligibility for asylum for those who “present[ ] at a port of entry
without a pre-scheduled time and place,” i.e. an appointment, for inspection.58 Based on language
in a related document, CBP One is the “mechanism” for noncitizens to schedule a time to arrive
at ports of entry at the southwest border.59 Because asylum seekers now must submit information
prior to arrival at a port of entry and receive an appointment time for their inspection, CBP One
is, in practice, the only way asylum seekers can be processed at the border. To be clear, the
proposed rule would not codify the use of CBP One because it references a “DHS scheduling
system.” However, DHS has clarified in related documents that CBP One will serve as the “DHS
scheduling system.”60

The new heavy reliance on CBP One to prepare an asylum seeker to present at the border is
concerning given CBP One’s poor track record during its roll out as part of the Title 42
exemption process.

In short, the app has barred thousands of individuals from seeking exemptions to restrictions
under Title 42. Previously, international organizations had been tasked with entering information
on behalf of individuals seeking Title 42 exemptions and helping them secure an “appointment”
at ports of entry. Though CBP touted CBP One as a method an individual could use to enter
information to secure appointments on their own, users immediately encountered myriad issues
with CBP One that prohibited them from entering their information into the app and securing a
time and place for inspection. While the proposed rule acknowledges some of CBP One’s
failures by offering limited exceptions to the app’s use, the rule lacks guidance as to how these
exceptions will be applied. Because the proposed rule addresses asylum eligibility rather than
CBP officers’ conduct at ports of entry, this lack of guidance is particularly troublesome as it
leaves many questions unanswered relating to how asylum seekers, especially those without
appointments, will be able to access ports of entry.

First, the agency’s expansion of CBP One relied on the assumption that asylum seekers near the
U.S.-Mexico border would have obtained, or be able to obtain, a mobile phone that could support
the app’s functions. However, those who arrive at the border seeking safety in the United States

60 NPRM at 11750.

59 NPRM at 11707 fn. 25, citing CBP, Fact Sheet: Using CBP One to Schedule an Appointment,
https://www.cbp.gov/ document/ fact-sheets/ cbp-one-fact-sheet-english (last modified Jan. 12, 2023).

58 NPRM at 11750 (to be codified at 8 C.F.R. § 208.33(a)(ii)).
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often lack the latest phone models that can support the app’s functions.61 Those who cannot
afford a phone are shut out from the process unless they can procure assistance from
non-governmental organizations.

Though DHS states in the proposed rule that CBP One will help minimize the influence of
smugglers, the requirement that individuals have access to advanced technology to use CBP One
has played into the hands of unscrupulous actors at the border. The Office Chief for the United
Nations International Organization for Migration in Ciudad Juarez reported that people pose as
lawyers or other professionals and offer vulnerable migrants assistance using CBP One in
exchange for a fee.62 The government’s purported goal to use CBP One to create a safer way for
asylum seekers to access the asylum process is thwarted when the new system is based on an
assumption that users will have access to certain technology. When potential users lack a mobile
phone that supports CBP One, they are vulnerable to exploitation.

Another issue users have encountered with CBP One is challenges in meeting the requirement
that an individual submit a live photograph taken with their mobile phones while the app is
operating at various stages of the data entry process. Some users have not been able to submit
photos through the app because conditions such as bad lighting, poor internet connection, and
even darker skin tones often lead to CBP One rejecting the photo.63 When CBP One rejects a
user’s submission of a photo, it allows the user to try again. But multiple rejections cost users
valuable time and prevent them from obtaining appointments during the limited number of
timeslots at ports of entry on a given day. Though CBP has not informed the public about the
number of appointments available at the participating ports of entry, reports suggest that all
appointments are taken only minutes after they are released early in the morning. Thus, any
delays in accessing CBP One are costly.64

Issues with internet connectivity also limit asylum seekers’ access to CBP One. Registering as a
CBP One user, and then using the app’s functions, requires individuals to be connected to the
internet for a prolonged time. Users must first create an account through login.gov, then navigate
the app’s identity verification process, enter extensive biographic information for themselves and
their accompanying family members, and finally access CBP One’s scheduling feature.65

Throughout this process, if users are disconnected from their internet connection, the app
prohibits them from advancing to the next step, delaying their submissions.66 This particularly
burdens immigrants at shelters, which often lack reliable internet, forcing some individuals to
seek Wi-Fi signal in dangerous places. Families must wander into city centers controlled by

66 See Arelis R. Hernández, “Desperate migrants seeking asylum face a new hurdle: Technology,” The Washington
Post, https://www.washingtonpost.com/nation/2023/03/11/asylum-seekers-mexico-border-app/ (Mar. 11, 2023).

65 U.S. Dep’t of Homeland Security, “Privacy Impact Assessment for the CBP OneTM Mobile Application,”
https://www.dhs.gov/sites/default/files/2023-01/privacy-pia-cbp068-cbpmobileapplication-jan2023.pdf, 1, 15-16
(Feb. 19, 2021; updated Jan. 19, 2023).

64 Id.

63 Eileen Sullivan and Steve Fisher, “At the End of a Hard Journey, Migrants Face Another: Navigating
Bureaucracy,” The New York Times,
https://www.nytimes.com/2023/03/10/us/politics/migrants-asylum-biden-mexico.html (Mar. 10, 2023).

62 Julian Resendiz, “IOM warns asylum-seekers of CBP One scams in Juarez,” Border Report,
https://www.borderreport.com/immigration/iom-warns-asylum-seekers-of-cbp-one-scams-in-juarez/ (Jan. 23, 2023).

61 Bernd Debusmann Jr., “At US border, tech issues plague new migrant applications,” BBC News,
https://www.bbc.com/news/world-us-canada-64814095 (Mar. 8, 2023).
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cartels that “kidnap, rape and extort migrants” to find stable internet.67 In one tragic case, a
migrant was severely burned because he climbed onto the roof of a building and ran into
low-hanging power lines looking for Wi-Fi signal to make an appointment.68 Users also received
error messages while they used the app that prevented them from completing the pre-registration
process.69 Many families state that CBP One simply does not work.70

These issues are aggravated by how difficult it is to navigate CBP One. Asylum seekers may not
have the tech skills to be able to complete all the steps required to access CBP One. An
unintelligible error message may cause some to simply abandon use of the app altogether.
The limited number of appointments, coupled with CBP One’s systemic issues, have led to
families being separated at the border. The system requires asylum seekers to make appointments
for each member of the family.71 Individuals who can enter their information quicker are more
likely to get one of the coveted inspection appointments. This issue has left families with the
unenviable decision of either waiting an unknown amount of time for everyone to get an
appointment, or allowing one family member to take an appointment while leaving their family
behind with the hope those left in Mexico can later join them.72

Finally, CBP One is not accessible in the multiple languages spoken by asylum seekers. Until
February 2023, CBP One was only available in English and Spanish. Media reports indicate that
in February, CBP One became available in Haitian Creole.73 Based on government data showing
asylum seekers’ nationalities,74 many asylum seekers coming to the southern border speak many
other languages other than English, Spanish, and Creole; for example, Russian and Turkish.
Thus, thousands of asylum seekers could be deemed ineligible for asylum simply because they
do not speak one of the languages in which CBP One is available.

The agency has implemented some positive changes to CBP One. For example, CBP One now
allows individuals to submit their registration information separately from the time they schedule
an inspection appointment, which can reduce the time that people need to be connected to the
internet to get an appointment. Agency officials have also stated that the app was recently

74 Dep’t Homeland Security, Annual Flow Report, Refugees and Asylum: 2021, 9-11,
https://www.dhs.gov/sites/default/files/2022-10/2022_0920_plcy_refugees_and_asylees_fy2021.pdf ( Sept. 2022).

73 Melissa del Bosque, “Facial recognition bias frustrates Black asylum applicants to US, advocates say,” The
GuardiaN, https://www.theguardian.com/us-news/2023/feb/08/us-immigration-cbp-one-app-facial-recognition-bias
(Feb. 8, 2023).

72 Id.

71 Arelis R. Hernández, “Desperate migrants seeking asylum face a new hurdle: Technology,” The Washington Post,
https://www.washingtonpost.com/nation/2023/03/11/asylum-seekers-mexico-border-app/ (Mar. 11, 2023).

70 Corrie Boudreaux, “Hundreds of frustrated Venezuelan migrants block bridge linking El Paso and Juárez,” El
Paso Matters, https://elpasomatters.org/2023/03/12/el-paso-juarez-bridge-blocked-by-venezuelan-migrants/ (Mar.
12, 2023).

69 Regina Yurrita, “Asylum seekers met with issues from new CBP One app,” CBS8,
https://www.cbs8.com/article/news/local/asylum-seekers-met-with-issues-from-cbp-one-app/509-5f69579c-05e1-49
99-a7a9-720eab0cc680 (Feb. 1, 2023).

68 Arelis R. Hernández, “Desperate migrants seeking asylum face a new hurdle: Technology,” The Washington Post,
https://www.washingtonpost.com/nation/2023/03/11/asylum-seekers-mexico-border-app/ (Mar. 11, 2023).

67 Eileen Sullivan and Steve Fisher, “At the End of a Hard Journey, Migrants Face Another: Navigating
Bureaucracy,” The New York Times,
https://www.nytimes.com/2023/03/10/us/politics/migrants-asylum-biden-mexico.html (Mar. 10, 2023).
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updated to make groups of appointments available at the same time so families could stay
together.75

The agency must continue to improve CBP One’s functionality so asylum seekers can access
inspection appointments and their safety does not hinge upon a technological glitch. Otherwise,
the same issues that have plagued app users applying for Title 42 exemptions will prohibit people
from accessing asylum processing at ports of entry under the scheme outlined in the proposed
rule.

(A) CBP has failed to clearly explain how individuals may obtain exemptions to CBP
One, and restrictive agency interpretations of eligibility for exemptions may lead
to wrongful denials

The proposed rule recognizes that in some situations people cannot access CBP One. The rule
purportedly exempts a person from using CBP One if they can demonstrate by a “preponderance
of the evidence” that they cannot access the app “due to language barriers, illiteracy, significant
technical issues, or other ongoing and serious obstacle.”76 Without examples of what information
an individual would need to provide or how the information will be assessed, this standard has
little meaning for asylum seekers. In addition, the proposed rule provides no details about
whether asylum seekers will be able to simply present at ports of entry and, if they can, what the
process will look like for people trying to demonstrate that an exemption to the use of CBP One
should apply to them. The rule states that people seeking processing at ports of entry will need to
appear at pre-scheduled times and places for their inspections, but DHS has not provided any
information as to how people without an appointment will be able to access ports of entry. This is
concerning, especially considering that many asylum seekers were turned back from ports of
entry during the implementation of Title 42 or due to metering.

The rule also fails to explain how the exemptions’ evidentiary standard—“preponderance of the
evidence”—might be met to demonstrate language barriers, illiteracy, significant technical
issues, or other “ongoing and serious” obstacles. For example, officers could ask asylum seekers
about their ability to read or write, but it is unclear whether individuals’ testimony about their
own abilities will be sufficient to apply an illiteracy exemption. It is also unclear whether an
individual’s failure to indicate that they believe an exception applies to a CBP officer would be
counted against them when an asylum officer reviews their case for applicability of the rule, as is
sometimes the case for asylum seekers in other contexts. The rule also fails to define what type
of technical difficulties qualify for the exemption and how individuals who encounter technical
difficulties with CBP One will be able to document them to meet the standard of proof
envisioned in the proposed rule.

This lack of clarity is particularly problematic as it relates to the language barrier exemption
because it will lead to disparate outcomes depending on individuals’ spoken languages.
Assuming no other exception applies, Spanish speakers, English speakers, and Creole speakers

76 NPRM at 11750.

75 Eileen Sullivan and Steve Fisher, “At the End of a Hard Journey, Migrants Face Another: Navigating
Bureaucracy,” The New York Times,
https://www.nytimes.com/2023/03/10/us/politics/migrants-asylum-biden-mexico.html (Mar. 10, 2023).
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are required to use CBP One because the app is available in those languages. For asylum seekers
who are not fluent in one of the languages in which the app is available, the rule provides no
standards as to how officials will determine asylum seekers’ language proficiency to justify an
exemption. This could lead to erroneous denials when applicants speak limited English but may
have trouble understanding the app’s English-only directions.

(B) DHS’s lack of publicly available guidance has contributed to asylum seekers’
troubles using the app

The proposed rule does not outline a plan to educate intending asylum seekers about the app,
even as media and advocacy groups question its workability. As DHS has expanded the uses for
CBP One so individuals can submit their own information, the agency has failed to educate
potential users about how to use the app and its potential risks. In contrast, the agency prepared
detailed presentations for staff members of international organizations instructing them how CBP
One worked as it recruited these staff members to help enter asylum seekers’ information into the
app to request exemptions to Title 42. A description of how CBP One’s functions work can only
be obtained by piecing together the limited information the agency has made available on the
CBP One webpage, the information on agency fact sheets, and several Privacy Impact
Assessments (PIA) published by DHS on different functions of the app. For example, while DHS
published a PIA dedicated to CBP One, a more detailed explanation about how CBP uses some
photographs submitted to the agency through the app is found in the Traveler Verification
Service PIA. In short, the agency has not created a user-friendly instruction manual for CBP One
or a one-stop repository where users can easily find information on the app.

This lack of information makes asylum seekers attempting to use CBP One vulnerable to fraud
and scams. Migrants have complained that, in Ciudad Juárez for example, individuals have
offered to help them navigate the app in exchange for money.77 DHS officials have stated that the
agency is continually improving CBP One.78 However, the agency lacks a cohesive publicly
available repository with all information related to CBP One, so it is unclear what changes the
agency is making to the app and when those changes will be made. When this information is
available, it is not effectively communicated to potential CBP One users.

(C) A mobile app cannot be the only way vulnerable populations can access asylum

The proposed rule channels all asylum seekers into one track: seeking asylum at ports of entry
via the CBP One app (or mounting the evidentiary burden to show why they cannot access the
app). Implementation of technology tools to make border processing more efficient and safer is
likely inevitable, but for the technology to serve this laudable goal, it must work. Technology is
not infallible, and it is seldom accessible to all, which is why a mobile phone app cannot be the
only way vulnerable populations access their passage to safety. There should be other methods
for presenting the same information users provide through CBP One, and asylum seekers should
not be penalized for using alternatives to CBP One. All those who seek asylum should be able to

78 Sandra Sanchez, “DHS tweaks CBP One app after reports of family separation, agency says,” NewsNation,
https://www.newsnationnow.com/us-news/immigration/border-coverage/dhs-tweaks-cbp-one-app-after-reports-of-fa
mily-separations-agency-says (Mar. 6, 2023).

77 Julian Resendiz, “IOM warns asylum-seekers of CBP One scams in Juárez,” Border Report,
https://www.borderreport.com/immigration/iom-warns-asylum-seekers-of-cbp-one-scams-in-juarez/ (Jan. 23, 2023).
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access processing at ports of entry. These alternatives must be robust realistic alternatives to CBP
One and be widely publicized to ensure that asylum seekers can make an informed decision as to
their preferred method for making appointments. Forcing individuals to use CBP One, while
providing unworkable exemptions to the app’s use, will inevitably bar individuals from seeking
asylum at our borders. It also may lead to greater numbers of individuals attempting to reach the
United States outside the ports of entry, undermining DHS’s intended purpose for implementing
this rule.

VI. The proposed rule will exacerbate problems with access to counsel

The proposed rule does not adequately address concerns regarding meaningful access to counsel
for asylum applicants. Notably missing from the Departments’ preamble is any mention of
access to counsel during the credible and reasonable fear interview process. The importance of
legal representation cannot be overstated. A person who can retain an attorney is far more likely
to succeed in immigration court.79 A 2015 study showed that for immigrants who were never
detained, those with lawyers were nearly five times more likely to obtain immigration relief than
those without (63 percent of those with representation obtained relief versus 13 percent of those
without representation).80 The proposed rule allows asylum officers at the border to quickly
determine whether a person can rebut the presumption of ineligibility or prove why they
shouldn’t be subject to the rule, with no explicit reference to access to counsel. Under the
proposed procedure, the asylum officer first determines whether the asylum seeker has rebutted
the presumption of asylum ineligibility.81 If they have not rebutted the presumption, then they
will have to show a higher bar of a “reasonable possibility” of persecution or torture.82 Because
of the fast-tracked nature of the proceedings that the proposed rule contemplates, it is unlikely
that asylum seekers will have counsel throughout this period to help them support this higher
threshold showing or to demonstrate that an exemption should apply. The May 2022 asylum
processing rule is telling in this regard. Under proceedings subject to that new rule, only one
percent of credible fear cases have had attorney representation.83

The proposed presumption of ineligibility is applied as a part of the credible fear screening
interviews at the border, which is an element of the expedited removal process.84 The expedited
removal process has long been rife with concerns of a lack of due process and little access to

84 See 208.33(c).

83 U.S. Dep’t of Homeland Security, “Asylum Processing Rule Cohort Report – December 2022,”
https://www.dhs.gov/immigration-statistics/special-reports/asylum-processing-rule-report (Jan. 6, 2023). (Tab:
Credible Fear Claims, “Final or Most Recent Credible Fear Outcome by Attorney Representation.” The available
data demonstrates that 42 cases have attorney representation out of 3,741 cases completed under this pilot program,
with four of these cases with attorney representation still pending completion.)

82 8 CFR 1208.33(c)(2)(ii).
81 8 C.F.R. 208.33(a)(2).

80 American Immigration Council, Access to Counsel in Immigration Court, 2-3,
https://www.americanimmigrationcouncil.org/sites/default/files/research/access_to_counsel_in_immigration_court.p
df (Sept. 2016).

79 Ingrid V. Eagly & Steven Shafer, A National Study of Access to Counsel in Immigration Court, 164 U. Pa. L. Rev.
1, 48–59, https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=9502&context=penn_law_review (2015).
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counsel.85 The majority of asylum seekers navigate expedited removal without an attorney. Now,
under the proposed rule, they must mount a case, likely without an attorney, to make a case for
one of the exceptions to the proposed rule. Without counsel, they will likely struggle to provide
the evidentiary support needed to clear that burden, nor will they have the requisite knowledge of
asylum procedures to make a claim for relief. The United Nations High Commissioner for
Refugees (UNHCR) has specifically recommended that “exclusion” decisions, which would
include decisions such as those made on the applicability of the transit ban, not be made in
accelerated procedures such as expedited removal.86

The proposed rule will accelerate the already fast-tracked removal proceedings in a way that will
exacerbate barriers to counsel. Data collected from immigration cases that are part of another
recent initiative to fast-track immigration proceedings, known as the “Dedicated Docket,” makes
clear that accessing counsel takes time.87 In May 2021, the U.S. Department of Justice (DOJ) and
DHS announced the Dedicated Docket initiative, which places certain families who crossed
between ports of entry on or after May 28, 2021 into fast-tracked removal proceedings where an
IJ is generally expected to issue a decision within 300 days of the master calendar hearing.88 In
the first seven months of the Dedicated Docket initiative, only 15.5 percent of asylum seekers
had counsel to represent them in their proceedings, compared to 91.1 percent of asylum seekers
whose cases were decided over the same period, virtually all of whom were not in fast-tracked
proceedings.89 Of those who had been on the Dedicated Docket for seven months—more than
three times as long as the IFR’s timeline (60 days) for issuing an asylum decision—only 45
percent had an attorney to represent them in court.90 A total of 1,557 asylum seekers on the
Dedicated Docket have received deportation orders so far. Of these, only 75—just 4.7
percent—had representation. By contrast, since the start of the Dedicated Docket program just 13
people—all represented—have been granted asylum or another form of lawful relief from
deportation.91 These statistics are particularly troubling given the administration’s assurances that
families placed on the Dedicated Docket would have time, despite the expedited schedule, to
access representation.92

92 U.S. Dep’t of Justice, DHS and DOJ Announce Dedicated Docket Process for More Efficient Immigration
Hearings,

91 Id.

90 Id.

89 See TRAC Dedicated Docket Report.

88 U.S. Dep’t of Justice, DHS and DOJ Announce Dedicated Docket Process for More Efficient Immigration
Hearings,
https://www.justice.gov/opa/pr/dhs-and-doj-announce-dedicated-docket-process-more-efficient-immigration-hearing
s (May 28, 2021).

87 TRAC Immigration, Unrepresented Families Seeking Asylum on “Dedicated Docket” Ordered Deported by
Immigration Courts, https://trac.syr.edu/immigration/reports/674/#f4 (Jan. 13, 2022) [hereinafter “TRAC Dedicated
Docket Report”].

86 UNHCR, Guidelines on International Protection: Application of the Exclusion Clauses: Article 1F of the 1951
Convention relating to the Status of Refugees, III. Procedural Issues, 31 at p. 8-9,
https://www.refworld.org/docid/3f5857684.html (2003).

85 See, e.g., Daniel Kanstroom, Expedited Removal and Due Process: “A Testing Crucible of Basic Principle” in the
Time of Trump, 75 Wash. & Lee L. Rev. 1323, 1356 (2018); Stephen Manning and Kari Hong, Getting It Righted:
Access to Counsel in Rapid Removals, 101 Marq. L. Rev. 673, 692 (2018).
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These concerns relating to the Dedicated Docket will only be amplified by the addition of a new
evaluation of a rebuttable presumption against asylum eligibility. Those individuals subject to the
rebuttable presumption who pass the heightened “significant possibility” screening standard
applied by the proposed rule and are placed on the Dedicated Docket will find it even more
difficult to obtain counsel, as they will have to argue a case for withholding of removal while
simultaneously attempting to rebut the presumption a second time. In essence, the proposed rule
will further compound the already significant problems with access to counsel caused by the
Dedicated Docket.

Furthermore, it can only be presumed that most immigrants going through the new
rebuttable-presumption credible fear process will be detained. Among detained immigrants,
people with lawyers were twice as likely to obtain relief than those without lawyers (49 percent
of those with representation are able to obtain relief whereas only 23 percent of those without
representation are able to obtain relief).93 Notably, non-detained immigrants are much more
likely to have representation, with two-thirds of them having counsel compared to only 14
percent of detained immigrants.94 Recently arrived asylum seekers—who often have added
vulnerabilities, including trauma, language barriers, and a lack of familiarity with the U.S. legal
system—are especially dependent on counsel to understand and navigate our evolving and highly
complex U.S. asylum laws.

In sum, navigating the process outlined in the proposed rule, with its added burdens, imposes
new complexity to an asylum system that is already impenetrable to pro se individuals.
Navigating that system without the aid of counsel will have devastating consequences for those
fleeing persecution who are making a protection-based claim. The proposed rule fails to address
these challenges and the critical need for access to counsel.

VII. Flawed data is at the heart of the justification for this proposed rule

There is a concerning and deeply flawed assumption within the rationale of the proposed rule
that an alleged disparity between credible fear grants and the number of IJ grants of relief
justifies the issuance of this proposed rule. The proposed rule asserts that “a full 83 percent of the
people who were subject to ER and claimed fear from 2014 to 2019 were referred to an IJ for
section 240 proceedings, but only 15 percent of those cases that were completed were granted
asylum or some other form of protection.”95

However, this 15 percent figure is misleading. The choice of the denominator of “total case
completions” in getting to this figure is problematic and artificially deflates this number. DHS
Office of Immigration Statistics (OIS) numbers divide asylum grants by total case completions,
which generally include cases that have been abandoned, not adjudicated, withdrawn, and

95 NPRM at 11716.
94 Supra note 79.

93 Supra note 79.

https://www.justice.gov/opa/pr/dhs-and-doj-announce-dedicated-docket-process-more-efficient-immigration-hearing
s (May 28, 2021).
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administratively closed.96 Including these “other closures” in the math deflates the overall grant
rate, as many of those asylum applications may well have been found to be meritorious if
litigated to their conclusion. The proposed rule cites OIS analysis which is not publicly available.
However, available EOIR data on asylum decisions originating with a credible fear claim shows
that when dividing the number of grants by the total of grants and denials (i.e., only looking at
those cases which are adjudicated on the merits), the asylum grant rate rises to 36 percent.97

Theoretically, this number would be higher if it included withholding of removal and Convention
Against Torture (CAT) cases, which the 15 percent number includes.

The administration acknowledges this methodological choice. Tucked in a footnote within the
proposed rule is an acknowledgment that the 15 percent number includes case completions that
were not decided on the merits, stating that “OIS estimates that 28 percent of cases decided on
their merits are grants of relief” (emphasis added).98 Choosing to uplift the lower 15 percent
number, which includes cases not decided on their merits in its math, is not only misleading but
misrepresents the ratio of asylum seekers who present at our southern border with a meritorious
claim of persecution.

Whatever methodological choices are made in crunching numbers, the success rate in seeking
relief from persecution should have no impact on meaningful access to asylum. The
consequences of an asylum seeker being returned to persecution are simply too dire to be
distilled to a number in an Excel chart.

VIII. Relying on “legal pathways” disparately harms Black, Brown, and Indigenous
asylum seekers

The proposed rule applies only to people who seek protection at the southern border, and as a
result, specifically impacts individuals who do not have access to a passport or a visa. An asylum
seeker may not have access to a passport for any number of reasons, including affordability,
bureaucratic instability, and that it would need to be issued by the government that may be
persecuting them. Indeed, it is not uncommon for an individual facing persecution due to being
critical of their government to have their passport revoked.99 If a passport is in hand, an asylum

99 See e.g., Melissa Medina Márquez, Adding to the Stress of Emigration from Venezuela: Passports hard to come by,
Venezuela Politics and Human Rights,
https://www.venezuelablog.org/migration-venezuela-passport-inefficiencies/#:~:text=A%20major%20factor%20is%
20the,follow%2Dup%20after%20the%20first (Apr. 19, 2018) (stating “in early 2017 several opposition politicians
and public figures reported having their passports seized or their migration procedures canceled.”); Charlie
Campbell, “The Thai Junta Revokes a Famed Academic’s Passport in Its Crackdown on Dissidents,” Time,
https://time.com/2971785/thailand-junta-pavin-chachavalpongpun-passport/ (July 10, 2014); The World, “This
Egyptian musician's passport was revoked for his political songs. He still can't wait to go home again,”
https://theworld.org/stories/2019-01-10/egyptian-musicians-passport-was-revoked-his-political-songs-he-still-cant-w
ait-go (Jan. 10, 2019); Radio Free Europe Radio Liberty, “Iran Revokes Passports Of Celebrities Who Supported

98 NPRM at note 97.

97 EOIR, “Executive Office for Immigration Review Adjudication Statistics: Asylum Decisions and Filing Rates in
Cases Originating with a Credible Fear Claim,” https://www.justice.gov/eoir/page/file/1062976/download (Jan. 16,
2023). Period of time: 2014 to 2019.

96 NPRM at note 97; EOIR, “Executive Office for Immigration Review Adjudication Statistics: Asylum Decisions
and Filing Rates in Cases Originating with a Credible Fear Claim,”
https://www.justice.gov/eoir/page/file/1062976/download (Jan. 16, 2023).
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seeker is not likely to have access to a visa in a timely manner. While visa wait times vary by
post, a tourist visa requiring an interview in Guatemala City will have a 371-day wait as of
writing.100 Complicating this is the fact that someone is unlikely to get a tourist visa if they
intend to abandon their foreign residence to seek asylum.101 For individuals who cannot access a
passport and visa and are not one of the specific and limited countries with a parole program, the
southern border is their only avenue to asylum in the United States.

The availability of lawful pathways to a potential asylum seeker is more narrow for individuals
from predominantly Black countries. The Department of State has limited public statistics
available and does not state specific reasons for denying visas, but reports show disproportionate
denials for African countries. Professionals in international education, for example, report that
“[d]enial rates for US F1 visas reached ‘a new high’ in Nigeria in 2022, with around two in three
students being rejected” and “denial rates for students in Ghana and other Sub-Saharan regions
are trending in a similar fashion.”102 This problem is not a new one. A published author was
denied a visa to attend a prestigious literary residency.103 A University of Southern California
attempted to hold an Africa Trade Meeting without any Africans after losing “about 100
attendees, including speakers and government officials [due to visa denials]. The countries
affected included Sierra Leone, Guinea, Ghana, Nigeria, Ethiopia and South Africa.”104 While
AILA has heard reports of perceived higher denial rates of visas from its members, a 30-day
comment period is not a sufficient length of time to adequately survey more than 16,000
members.

The visa denials are significant because they leave only the Southern border open to asylum
seekers from these countries. This is reflected in the change in migrant flows, as according to a
Migrant Policy Institute (MPI) report, Africans are increasingly joining the migrant flows to the
southern land border of the United States.105

Someone who experiences persecution should not have to settle for the first country they transit
through if this will mean facing discrimination on account of their race. According to MPI, most
Africans “enter the Americas through Brazil or Ecuador,” and experiences with racism begin
then, “making it difficult for those who may otherwise intend to remain, at least in the short term,

105 Caitlyn Yates and Jesica Bolter, African Migration through the Americas: Drivers, Routes, and Policy Responses,
Migration Policy Institute, https://www.migrationpolicy.org/research/african-migration-through-americas (Oct.
2021).

104 Michelle Quinn, “Africa Trade Meeting Has No Africans After US Visa Denials,” Voice of America,
https://www.voanews.com/a/african-trade-conference-canceled-after-visas-denied-african-delegates/3770907.html
(Mar. 17, 2017).

103 Nkiacha Atemnkeng, “‘Try again next time’: my three visa rejections,” The Guardian,
https://www.theguardian.com/world/2020/oct/29/try-again-next-time-my-three-visa-rejections (Oct. 29, 2020).

102 Maureen Manning, “US visa denials in Sub-Saharan region concern stakeholders,” The Pie News,
https://thepienews.com/news/us-visa-denials-in-sub-saharan-region-concern-stakeholders/ (Jan. 18, 2023).

101 9 FAM 402.2-2(B), https://fam.state.gov/fam/09fam/09fam040202.html.

100 U.S. Dep’t of State, “Global Visa Wait Times,”
https://travel.state.gov/content/travel/en/us-visas/visa-information-resources/global-visa-wait-times.html (Mar. 9,
2023).

Nationwide Protests,” https://www.rferl.org/a/iran-bans-celebrities-leaving-country-support-protests/32074157.html
(Oct. 10, 2022).
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to secure housing and good jobs, and leading to violence and harassment for some.”106 The
Department of State Country Reports on Human Rights Practices for both of these countries
acknowledge a high level of racism.107 Both of these countries also signed the 1951 Convention
relating to the Status of Refugees and the 1967 Protocol, and under the proposed rule, African
arrivals would need to apply in these countries.108 The unsuitability of the proposed alternative
countries is discussed further below.

As discussed, requiring asylum seekers to use CBP One to seek asylum at the border disparately
harms Black asylum seekers due to the challenges recognizing Black faces.109 CBP One also has
accessibility issues for individuals who are illiterate in a language other than English, Spanish,
and Haitian Creole, which will include many native speakers of indigenous languages.
Indigenous languages such as Mam, K’iche’ and Q’anjob’al have become increasingly common
among asylum seekers in recent years and should not be discounted.110

In short, this proposed rule is significantly out of line with the Biden administration’s recent
executive order stating a “commitment to advancing equity for all . . . and addressing systemic
racism in our Nation’s policies and programs.”111

IX. 30 days is insufficient time to prepare a comment on a rule of this magnitude

The Biden administration has provided only 30 days for the public to comment on the proposed
rule, effectively denying the public the right to meaningfully comment under the notice and
comment rulemaking procedures required by the Administrative Procedure Act. This timeframe
is insufficient for a sweeping proposed rule that would deny many people access to asylum in
violation of U.S. law. On March 1, 2023, 172 organizations wrote to the agencies urging them to
provide at least 60 days to comment on the complex 153-page rule that would have enormous
implications for asylum access at the border and in USCIS and immigration court asylum
proceedings.112

112 Letter from 172 organizations to Attorney General Merrick Garland, Secretary Alejandro Mayorkas, et. al.,
https://immigrantjustice.org/sites/default/files/content-type/commentary-item/documents/2023-03/Biden%20Asylum
%20Ban%20-%20Extension%20letter%20to%2030-days%20comment%20period%20FINAL.pdf (Mar. 1, 2023).

111 Exec. Order No. 14091, 88 Fed. Reg. 10825,
https://www.federalregister.gov/documents/2023/02/22/2023-03779/further-advancing-racial-equity-and-support-for
-underserved-communities-through-the-federal (Feb. 16, 2023).

110 Jennifer Medina, “Anyone Speak K’iche’ or Mam? Immigration Courts Overwhelmed by Indigenous
Languages,” New York Times, https://www.nytimes.com/2019/03/19/us/translators-border-wall-immigration.html
(Mar. 19, 2019).

109 Melissa del Bosque, “Facial recognition bias frustrates Black asylum applicants to US, advocates say,” The
Guardian (Feb. 8, 2023).

108 UNHCR, States Parties to the 1951 Convention relating to the Status of Refugees and the 1967 Protocol.

107 U.S. Dep’t of State, 2021 Country Reports on Human Rights Practices: Brazil,
https://www.state.gov/reports/2021-country-reports-on-human-rights-practices/brazil/,
at 32 (“Despite this high representation within the general population, darker-skinned citizens, particularly
Afro-Brazilians, encountered discrimination.”); U.S. Dep’t of State, 2021 Country Reports on Human Rights
Practices: Ecuador, https://www.state.gov/reports/2021-country-reports-on-human-rights-practices/ecuador/ at 27,
(“Afro-Ecuadorian citizens . . . suffered pervasive discrimination, particularly regarding educational and economic
opportunity.”).

106 Id. at 2.
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Executive Orders 12866 and 13563 state that agencies should generally provide at least 60 days
for the public to comment on proposed regulations.113 A minimum of 60 days is especially
critical given the rule’s attempt to ban asylum for many refugees in violation of U.S. law and
international commitments and return many to death, torture, and violence. While the agencies
cite the termination of the Title 42 policy in May 2023 as a justification to curtail the public’s
right to comment on the proposed rule, this reasoning is specious especially given that the
administration itself sought to formally end Title 42 nearly a year ago and has had ample time to
prepare for the end of the policy.

Providing a 30-day comment period for the proposed asylum ban is reminiscent of Trump
administration practices, when agencies routinely provided 30-day comment periods on
sweeping asylum rules, leaving the public little time to meaningfully assess and respond to
proposed rules.

For example, while AILA has heard reports of perceived higher denial rates of visas from our
members, a 30-day comment period is not a sufficient length of time to adequately survey our
more than 16,000 members, evaluate their responses, and incorporate them into a comment. This
is indicative of the many challenges presented by having a shortened comment period.

Furthermore, on March 23, we learned that the API technology on Regulations.gov had been
malfunctioning, causing an unknown number of public comments to be discarded when posted
via third-party software. In a conversation on March 23, a representative from Regulations.gov
indicated that the issue began on Monday, March 20. According to the representative, as of
Thursday afternoon, March 23, there was no timeline for a resolution and no plan for accepting
the public comments that failed to post to Regulations.gov. This technical outage effectively
shortened the 30-day period further and apparently discarded public comments without the
knowledge of the commenters.

X. The standards set to bypass the sunset date set up the proposed rule to be continued
indefinitely

The structure created within this proposed rule would apply from the date of the termination of
the Title 42 public health order (May 11, 2023) until 24 months after the rule’s effective date.114

After the sunset date, the proposed rule would continue to apply to the asylum seekers who
entered under this rule.115 If the proposed rule is effective as scheduled, the sunset date will be a
few months into either the current administration’s second term or a few months into a new
administration.

115 NPRM at 11726.
114 NPRM at 11708-08.

113 Exec. Order 12866, 58 Fed. Reg. 190,
https://www.archives.gov/files/federal-register/executive-orders/pdf/12866.pdf (Sep. 30, 1993) (stating “. . . each
agency should afford the public a meaningful opportunity to comment on any proposed regulation, which in most
cases should include a comment period of not less than 60 days.”); Exec. Order 13563, 76 Fed. Reg. 3821, 3822,
https://www.federalregister.gov/documents/2011/01/21/2011-1385/improving-regulation-and-regulatory-review
(Jan. 18, 2011) (stating “[t]o the extent feasible and permitted by law, each agency shall afford the public a
meaningful opportunity to comment through the Internet on any proposed regulation, with a comment period that
should generally be at least 60 days.”).
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It is highly problematic that the standard the proposed rule states for supporting the
determination that the sunset provision should be extended sets up a current or future
administration to extend the proposed rule indefinitely. The proposed rule states “if migration
remains or is expected to remain at a sustained or heightened level, despite the Departments’
actions, that could support a determination that the sunset provision should be lifted or
extended.”116 Notably, there is no definition of “sustained” or “heightened” levels.

Without a concrete definition of what is considered “sustained” or “heightened,” the sunset
clause grants DHS effectively unbounded discretion to continue using the heightened standard
set forth in the proposed rule. Every modern administration has looked to the southern border
and seen a problem thought to be sustained or heightened.117 This is part of a larger problem in
addressing border security more broadly: a lack of concrete standards and metrics. In 2011,
researchers observed DHS “has never clearly defined what border security means in practice,” an
observation that has withstood the test of time.118 Without clear definitions of what constitutes
“sustained,” “heightened,” or a border “emergency,” this administration or subsequent ones can
claim sustained or heightened numbers indefinitely.

XI. Conclusion

AILA and the Council urge the administration not to move forward with this proposed rule and
to rescind the proposed rule. The consequences of this proposed rule are too grave to do
otherwise.

For any questions, please reach out to Amy Grenier at agrenier@aila.org or Rebekah Wolf at
rwolf@immcouncil.org.

Sincerely,

THE AMERICAN IMMIGRATION LAWYERS ASSOCIATION
THE AMERICAN IMMIGRATION COUNCIL

Attachments (4): Select Citations Sources

118 Danilo Zak,What Makes a Border Secure? Building a Healthier Border Dialogue, National Immigration Forum,
https://immigrationforum.org/article/what-makes-a-border-secure-building-a-healthier-border-dialogue/ (Apr. 16,
2022), citing Edward Alden and Bryan Roberts, “Are U.S. Borders Secure? Why We Don’t Know, and How to Find
Out,” Foreign Affairs, 90, 4 (2011): 19–26, http://www.jstor.org/stable/23039603 (2011).

117 Notably, when issuing the Trump administration’s asylum ban in 2018, President Trump observed, “[f]ailing to
take immediate action to stem the mass migration the United States is currently experiencing and anticipating would
only encourage additional mass unlawful migration and further overwhelming of the system.” President Donald
Trump, “Read Trump’s Proclamation Targeting the Caravan and Asylum Seekers,” New York Times,
https://www.nytimes.com/2018/11/09/us/politics/trump-proclamation-caravan-asylum.html (Nov. 9, 2018); The
Obama administration faced an “influx of children” requiring a “surge” in resources in 2014. The White House
Office of the Press Secretary, The Obama Administration’s Government-Wide Response to Influx of Central
American Migrants at the Southwest Border,
https://obamawhitehouse.archives.gov/the-press-office/2014/08/01/obama-administration-s-government-wide-respo
nse-influx-central-american- (Aug. 1, 2014); President George W. Bush noted in a 2006 speech “we do not yet have
full control of the border.” George W. Bush, “Transcript: Bush’s Speech on Immigration,” New York Times,
https://www.nytimes.com/2006/05/15/washington/15text-bush.html (May 15, 2006).

116 NPRM at 11727.
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March 27, 2023

Submitted via: https://www.regulations.gov.

Daniel Delgado
Acting Director
Border and Immigration Policy
O ce of Strategy, Policy, and Plans
U.S. Dep’t of Homeland Security
telephone (202) 447-3459

Lauren Alder Reid
Assistant Director,
O ce of Policy, EOIR
U.S. Dep’t of Justice
telephone (703) 305-0289

Re: Notice of Proposed Rulemaking and Request for Comment on
Circumvention of Lawful Pathways

Dear Acting Director Daniel Delgado and Assistant Director Lauren Alder Reid:

The International Refugee Assistance Project (IRAP) respectfully submits this
comment in opposition to the Department of Homeland Security (DHS) and
Department of Justice (DOJ)’s Notice of Proposed Rulemaking and Request for
Comment on Circumvention of Lawful Pathways, CIS No. 2736-22, Docket No:
USCIS 2022-0016, A.G. Order No. 5605-2023, 88 Fed. Reg. 11704 (“the NPRM” or
“the Proposed Rule”), published in the Federal Register on February 23, 2023.

IRAP strongly opposes all aspects of the NPRM except for its proposed rescission of
the prior rules establishing bars to asylum that are currently subject to court
orders. See 88 Fed. Reg. 11727-28.

The International Refugee Assistance Project and its Interest in the Issue

The International Refugee Assistance Project (IRAP) provides comprehensive legal
services to refugees and displaced persons. Since our establishment, we have
provided legal assistance to thousands of displaced persons seeking legal pathways
from con ict zones to safe countries.
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IRAP’s goal is to ensure that available services and legal protections go to those who
are most in need. Our clients include LGBTI individuals, religious minorities subject
to targeted violence, survivors of sexual and gender-based violence, children with
medical emergencies for which local treatment is not available, and interpreters
being targeted by the Islamic State, militias, and the Taliban in retaliation for their
work with the United States and NATO.

Of particular relevance to the NPRM, IRAP works with Derechos Humanos
Integrados en Acción (DHIA), a Mexican non-governmental organization, to provide
daily services to migrants in Ciudad Juárez seeking legal information and
representation. Until January 2023 and the rollout of the CBP One application, IRAP
represented individual clients in Ciudad Juárez seeking to enter the United States
via Title 42 Exemptions. IRAP continues to provide legal information and assistance
to migrants in Ciudad Juárez who are struggling to use CBP One, amid the
application’s many glitches and complications. IRAP also screens clients for
eligibility for other pathways to enter the United States and provides legal
representation as appropriate. Finally, IRAP intends to provide clients with legal
advice and legal information about how to lawfully enter the United States to seek
asylum after Title 42’s anticipated end in May 2023.

The Agencies’ Notice of Proposed Rulemaking

The agencies propose to create substantial barriers to many, if not most, asylum
seekers’ ability to access the U.S. asylum system enshrined in statute by Congress.
In general, all refugees seeking to enter the United States by land at the southern
border with Mexico would be presumed ineligible to seek asylum unless they could
demonstrate, to the government’s satisfaction, that they had applied for and been
denied asylum in one of the countries they transited through, or they were
successful in making an appointment to present themselves at a port of entry using
the CBPOne application.1 See 88 Fed. Reg. 11704. Only a “narrow set” of refugees
who seek to present themselves at a port of entry but are unable to make an
appointment using CBPOne due to “serious obstacle[s]” such as “illiteracy”, would

1 While much of the agencies’ discussion concerns the existence of the parole programs for certain
migrants from Cuba, Haiti, Nicaragua, and Venezuela (“CHNV parole programs”), those programs
require accepted individuals to y into the United States, 88 Fed. Reg. 1249-1250 (2023), and so by
de nition, do not provide protection to refugees who seek to enter the United States by land.
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be exempt from the presumption.2 Id. at 11723 & n.173. Unaccompanied minors
would also be exempt from the presumption. Id. at 11707.

For refugees subject to the presumption, all are to be presumed ineligible for
asylum in the United States unless they can “demonstrat[e] exceptionally
compelling circumstances,” such as an “[a]cute medical emergency,” “an imminent
and extreme threat to their life or safety,” or that they were a victim of “a severe
form of tra cking.” Id. at 11723. They bear the burden to prove such
circumstances by a preponderance of the evidence. Id. This showing must be
made both at the beginning of the credible fear interview (CFI) before an asylum
o cer, and, for those cases that are permitted to proceed to a rmative or
defensive asylum application merits proceedings, before the adjudicator
considering the merits. Id. at 11707.

In addition, for asylum seekers who are barred from asylum under the
presumption, the rule would heighten the legal standard they must meet to
demonstrate that they may be entitled to protection under the Convention Against
Torture or withholding of removal. Speci cally, such individuals must demonstrate
a “reasonable possibility” that they will su er persecution or torture at the CFI
screening, rather than a “signi cant possibility,” to be placed in removal
proceedings. Id. at 11742. In addition, under the NPRM, negative CFI
determinations of individuals subjected to the ban will be reviewed by an
immigration judge only at the express request of the individual, no longer as a
matter of course. Id. at 11744.

The agencies identify several purposes that they state motivate their proposed rule,
speci cally: (1) an anticipated “unmanageable ow of migrants” at the U.S. southern
border when the Title 42 restrictions are lifted, and as a result, a concern that
federal and local border infrastructure will be overwhelmed and immigration court
backlogs will grow; (2) a concern about “putting migrants’ lives at risk” by policies
that incentivize the use of smugglers and human tra ckers to cross the border; (3)
a concern that increasing existing immigration backlogs harm individuals with
“meritorious” claims by delaying positive resolution of their cases and reward

2 The NPRM does not explain the circumstances under which such individuals would be permitted to
enter at a port of entry, and so presumably it contemplates that such individuals would have no
choice but to enter without inspection between ports of entry.
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individuals with “non-meritorious” claims who are able to remain in the United
States while their cases are pending; and (4) a desire to urge migrants “to seek
protection in third countries in the region.” Id. at 11705, 11707, 11737.

The agencies state that they are proposing a “temporary” 2-year rule, but are
soliciting comments on whether the rule should be in place for more or less time;
they intend to have their new regulatory regime in place when Title 42 ends; and
they may rely on an interim nal rulemaking while the notice and comment
rulemaking process is underway. Id. at 11727.

IRAP opposes the NPRM on the following grounds:

IRAP’s Opposition to the NPRM

I. The Agencies Have Failed to Adequately Explain Their Reasoning

The NPRM rests on several explicit or implicit premises, which are not su ciently
explained or supported by the evidence the agencies have identi ed.

a. The Agencies Have Not Adequately Explained Their Basis for
Believing that a “Surge” in Border Crossings is Imminent

First, the NPRM rests on the premise that the end of Title 42 will lead to an
“unmanageable ow of migrants'' at the southern border that will overwhelm the
federal government’s ability to “safely, humanely, and e ciently administer the
immigration system, including the asylum system.” Id. at 11707, 11729. The
agencies do not, however, provide data showing that the federal government is
currently overwhelmed, notwithstanding the NPRM’s repeated discussion of
historically high rates of border encounters by the agencies. Rather, they cite
internal government data that the agencies say shows some CBP facilities were at
or over capacity earlier this scal year. Id. at 11714. But the agencies concede that
their data is from before the Cuba, Haiti, and Nicaragua parole programs went into
e ect, and they say these programs were highly “success[ful]” in reducing the
number of individuals seeking to enter the U.S., id. at 11711. As such, it is not at all
clear whether any CBP facilities are currently at capacity.
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To predict what may happen in the future, the agencies rely on a single internal
projection by DHS, nding that “encounter numbersmay increase to 11,000-13,000
per day” when Title 42 ends, absent policy changes. Id. at 11728-29 & n.189
(emphasis added) (citing “DHS Post-Title 42 Planning Model generated on January 6,
2023”); see also id. 11705, 11731, 11746. But this projection also relies on data from
before the CHNV parole programs went into e ect, such that it does not re ect the
government’s current capacity with far fewer people seeking to enter the United
States. Moreover, the agencies provide no information about the data or
assumptions DHS relied upon in making its projection, as would be necessary to
allow commenters to assess the validity of the projection. Nor do the agencies
identify all the outputs generated by the DHS Post-Title 42 Planning Model; they
concede that the 11,000-13,000 number is in the “upper bounds” of the model’s
outputs, id. at 11705 n.11 & 11706, but they fail to provide the other predictions the
model made that would allow the public to consider reasonable alternatives.

In short, the agencies do not su ciently identify the problem the NPRM purports to
solve. The explanation of why the federal government will be unable to meet the
demands placed on it in the immediate aftermath of Title 42 lifting absent this new
policy proposal is noticeably lacking. The agencies’ failure is particularly striking
given that they justify the NPRM as a “temporary” measure that is speci cally
designed to respond to a “unique” time-limited situation. Id. at 11730.

b. The Agencies Have Not Adequately Explained their Basis for
Believing that Viable Alternatives Exist for Asylum Seekers

i. CHNV Parole Programs

The NPRM rests on the premise that refugees seeking protection from persecution
have viable alternatives to entering the United States without inspection. The
agencies concede that a deterrence-only policy is not su cient to meet their goals,
and providing “lawful processes for individuals who intend to migrate” is a “critical
component to reducing migratory ows.” Id. at 11713. To that end, the agencies
describe three di erent processes, incorrectly assuming each is a viable alternative
for asylum seekers without su cient explanation.
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First, the agencies identify the CHNV parole programs as one “lawful pathway”
refugees can use in lieu of approaching the southern border by land. At the
threshold, those pathways are limited to nationals of four countries. Moreover, as
the agencies recognize, those pathways are limited to individuals who have a
passport, have a nancial sponsor in the United States, and are able to pay for their
airfare to the United States. In short, the design of the parole pathways all but
ensures that the most vulnerable refugees, forced to ee without time to prepare
documents and resources, are categorically excluded. Finally, even with respect to
those who are able to qualify for the program, the agencies o er no information as
to how many applicants have applied and how quickly the monthly cap of 30,000
individuals from all four countries has been lled.

Notably, the agencies state that Venezuelan, Nicaraguan, and Cuban nationals are
expected to comprise a “signi cant part” of the increased number of individuals
seeking to cross the border after Title 42 ends. See id. at 11731; see also id. at
11712. In doing so, they essentially concede that the parole programs—speci c to
these nationals—are insu cient to meet their need for refuge in the United States.

ii. The Agencies Have Not Adequately Explained Their Basis
for Believing that Asylum is Meaningfully Available in
Transit Countries

The agencies also assume that seeking asylum in a transit country is a viable option
for many refugees. The agencies’ data fails to support their assumption. In
particular, the agencies focus on the increasing number of asylum applications
received in Mexico and Costa Rica, see id. at 11721-22, but not on whether those
applications result in access to meaningful protection in those countries for
individuals who need it.

For example, with respect to Mexico—the country through which all individuals will
necessarily transit if they are approaching the southern border by land—the
agencies rely on media accounts to suggest that most of the refugee cases led in
2021 were approved, see id. at 11721 n.145. But the Mexican government’s publicly
available data shows otherwise: Mexico’s overburdened asylum system has too few
resources to meet the current demand for its services and its backlog is rapidly
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growing.3 The Mexican Commission for Refugee Assistance (COMAR) limited sta ng
and geographic presence mean that many refugees are simply unable to access it.
And Mexico requires individuals to apply for asylum within 30 days of their entry to
the country, so if individuals are unable to quickly access the system, they will be
barred through no fault of their own.

iii. The Agencies Have Not Adequately Explained Their Basis
for Believing that CBP One Is a Functional System That
Will Enable Asylum Seekers to Access the Border

Finally, the agencies assume that CBP One is or will be a meaningful mechanism by
which asylum seekers can access the southern border. See id. at 11707. But CBP
One was designed for a much narrower purpose and it has repeatedly failed in the
face of the new demands placed on it.4 Technological problems that refugees have
encountered when trying to use CBP One have been well-documented and include
issues such as the lack of proper functionality for people with darker skin tones.5

But the NPRM myopically fails to address any of the issues currently plaguing CBP
One, incorrectly assuming that most migrants have smartphones, third parties can
assist migrants in accessing CBP One, and the “very narrow” exception for
individuals who are unable to accept the app for speci c reasons cures any
remaining concerns. See id. at 11720, 11723 n.173.

Moreover, among the current problems with CBP is the extremely limited number
of appointments available each day. While the agencies vaguely assert that the
government will “expand implementation” of the application after Title 42 is lifted,
they fail to provide any information related to the number of appointments that
they will make available each day, as would be necessary to enable commenters to
the NPRM to assess whether appointments will even begin to meet the need.

5 See e.g., “CBP One Is Riddled With Flaws That Make the App Inaccessible to Many Asylum Seekers,”
Immigration Impact, American Immigration Council, February 28, 2023, available at:
https://immigrationimpact.com/2023/02/28/cbp-one-app- aws-asylum-seekers/.

4 An in-depth discussion of the inadequacies of CBP One follows below in Section III.f.

3 A detailed discussion on this issue based, in part, on data obtained from the Mexican Commission
for Refugee Assistance (COMAR) follows below in Section III.f.
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Despite vague statements that narrow categories of people who are unable to
access or use CBP One,6 the NPRM provides no process or explanation on how
these individuals would access a port of entry without an appointment. See id. at
11720. Based on IRAP’s observations of the current implementation of CBP One,
they cannot. This virtually guarantees that asylum seekers who cannot access CBP
One will have no choice but to enter without inspection between ports of entry,
likely with the assistance of smugglers, and putting themselves at grave risk. This
outcome runs expressly counter to the agencies’ stated goals of increasing the
safety of migrants, reducing their dependence on smugglers, and reducing the
number of people entering between ports of entry given the associated strain on
limited CBP resources.

c. The Agencies Have Not Adequately Explained Their About-Face
on Legal Standards

The NPRM is premised on the idea that the vast majority of asylum claims are not
meritorious, and that those cases can be e ectively weeded out at the threshold of
the process by imposing more stringent standards – for example, by requiring
asylum seekers subjected to the ban to prove that they fear a “reasonable
possibility” of persecution or torture. But as the government recently recognized in
the context of the Credible Fear and Asylum Processing Interim Final Rule, the
higher standard is not e ective at screening out “non-meritorious” claims. Id. at
11746 (citing 87 FR 18078, 18092). The government’s abrupt about-face today is not
based on new data, but rather the lack of evidence that the reasonable probability
standard is not e ective in the context in which it is currently used, see id. at
11746-47 (information available when the government made its prior
determination).

Moreover, the agencies’ premise runs counter to IRAP’s extensive experience
representing and assisting asylum seekers at the U.S. southern border. Based on
IRAP’s experience, we believe that asylum seekers who would ultimately prevail on
the merits will be screened out by the NPRM’s asylum ban. To take an illustrative
client example: a Salvadoran woman who has been a victim of rape repeatedly in

6 “due to language barrier, illiteracy, signi cant technical failure, or other ongoing and serious
obstacle” will be exempted from the rebuttable presumption if they arrive at ports of entry without
an appointment,
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Mexico by gangs because of her family relationships, whom Mexican authorities
have been unwilling to assist, and who had been in hiding for 6 months prior to
entering the U.S. because she could not safely travel to the U.S.-Mexico border until
mere days prior to her entry.7 Under current law, this client would not be barred
from asylum because of the dangers she faced in Mexico, whether she applied for
and received asylum or any other status in the United States.8 However, under the
NPRM, if she is unable to access an appointment through CBP One – as has been
the case for most of IRAP’s clients – this same woman is unlikely to meet the
requirement of an “imminent and extreme” threat to life and safety if she were to
attempt to access asylum at the U.S.-Mexico border because she had been in hiding
for six months and therefore the threat may not be “imminent” under the NPRM.
See id. at 11707 n.27 (the “imminent” requirement cannot be satis ed by “a prior
threat that no longer poses an immediate threat”). And so, if the NPRM becomes
law, this woman would be denied the chance to even present an asylum claim that
today she would likely win.

II. The Agencies’ Stated Purposes are Not Reasonably Related to the
Results of the Proposed Rule

Among the goals the agencies identi ed in promulgating the NPRM were to
promote the safety of migrants and lessen reliance on smugglers across the border
and maximize government capacity, which they say is strained when CBP must
search for individuals between ports of entry. But the rule is all but certain to
ensure that migrants who would otherwise seek to present themselves at a port of
entry will have no choice but to cross between ports when they are unable to make
an appointment using CBP One. This will increase reliance on smugglers, and
greatly increase the risks to migrants. And CBP will, according to the agencies, need
to divert resources away from processing at ports of entry to patrolling between
ports of entry.

Another of the goals identi ed by the agencies is to increase the percentage of
“meritorious” asylum claims. While IRAP strongly disputes the agencies’ premise for

8 See 8 C.F.R. § 208.15(b) for the standard for the rm resettlement bar to asylum.

7 These facts are representative of fact patterns that IRAP has seen present in our clients’ cases but
have been edited in their details to avoid directly identifying any particular client.
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the reasons described, supra, even if the goal were valid, the agencies’ NPRM is
designed to have the opposite e ect. Speci cally, the NPRM privileges asylum
seekers who have applied for asylum and been denied in another country. Such
individuals will not be subject to the asylum ban, while nearly all other asylum
seekers at the border will be banned. As a result, and given the design and
purpose of the NPRM, individuals who have been denied asylum elsewhere will be
much more likely to have their asylum cases adjudicated on the merits. While
many of these individuals likely will ultimately prevail in U.S. courts even if they
were unsuccessful in other countries, the likely result of this rule privileging claims
already denied in other countries over claims that have not been previously
adjudicated will be an increase in the portion of claims the U.S. government nds
“non-meritorious.”

III. The Agencies Have Failed to Consider the Full Impact of the NPRM

a. The NPRM is contrary to Congress’s intent when it created the
current asylum system

Congress intentionally designed the asylum system to create a minimal burden at
the initial, rapid screening stage. In May 1939, the St. Louis sailed from Germany
carrying over 900 predominantly Jewish refugees in search of safety. The United
States did not allow the passengers to land. According to the Holocaust Memorial
Museum, 254 passengers aboard the ship turned away from our shores were killed
in the Holocaust.

In 1948, a collection of nations riddled with shock and guilt over all that had
transpired and animated by the promise of “never again” drafted the Universal
Declaration of Human Rights. Among them, Articles 13 and 14 state plainly and
powerfully that “everyone has the right to freedom of movement and residence
within the borders of each State,” the “right to leave any country, including his own”
and the corresponding right “to seek and to enjoy in other countries asylum from
persecution.”9

9 Universal Declaration of Human Rights, Articles 13-14 (1948).
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In 1951, the United Nations Conference of Plenipotentiaries on the Status of
Refugees and Stateless Persons took place and convening parties drafted and
signed the Convention relating to the Status of Refugees. With pen to paper guided
by the horrors of the persecution of Jewish, LGBTQIA+, Roma, disabled, and
countless other persons, the participating drafters produced the following
de nition of a refugee:

Any person who as a result of events occurring before 1 January 1951 and
owing to a well-founded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social group or political
opinion, is outside the country of his nationality and is unable or, owing to
such fear, is unwilling to avail himself of the protection of that country; or
who, not having a nationality and being outside the country of his former
habitual residence as a result of such events, is unable or, owing to such fear,
is unwilling to return to it.

In 1967, the temporal and geographical limitations of the Convention’s de nition
were removed in recognition of the unfortunate reality that the mass displacement
and persecution of the Holocaust and World War II would not remain a singular
aberration in human history. The United States rati ed the 1967 protocol, binding
us to this centerpiece of international refugee protection.

Finally, and most relevantly, in 1980, the United States enshrined the international
law refugee de nition into its domestic law by passing the Refugee Act of 1980. As a
result, under U.S. law, a person seeking asylum would henceforth be expected to
meet the refugee de nition and, crucially, could do so by arriving at the border and
asking to be screened at a port of entry or by entering without prior inspection and
then declaring their fear of persecution.

All of this brings us to 2023. For all of the ways this NPRM emphasizes the
importance of “lawful” pathways, it at best misses and at worst intentionally seeks
to undo the fact that in both international and domestic U.S. law, asylum itself is a
lawful pathway—and one that already has an extensive body of law composed of
statutes, case law, and regulations. Moreover, the manner of entry is “only one of a
number of factors which should be balanced in exercising discretion [to grant
asylum], and the weight accorded to this factor may vary depending on the facts of
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a particular case” as held by the Board of Immigration Appeals, explicitly
withdrawing previous precedent “insofar as it suggests that the circumvention of
orderly refugee procedures alone is su cient to require the most unusual showing
of countervailing equities.”10 The NPRM falls short of the Department of Justice’s
own precedent, short of U.S. domestic law, short of our international obligations,
and well short of the promise to ‘never again’ be complicit in acts like turning away
the passengers of the St. Louis. The U.S. Government cannot cite e ciency and
order to justify the abrogation of the rights of individuals eeing persecution to
seek asylum.

b. The agencies failed to consider that the CHNV parole programs
are inaccessible to many, if not most, refugees

The Proposed Rule incorrectly assumes that CHNV parole processes are a viable
pathway for individuals to lawfully enter the United States to pursue their asylum
claims. These parole processes have requirements that are often incongruent with
the lived reality of most refugees. For example, the requirement for a valid,
unexpired passport alone already disquali es a signi cant percentage of refugees.
Although there are some carve-outs for expired Venezuelan passports, the need for
exceptions only proves that the reality of migration and the experiences that lead
people to need to seek asylum are incompatible with such documentation
requirements. In January 2023, IRAP spoke with numerous Haitian nationals who
were interested in pursuing the parole program but realized they were not eligible
because they did not have passports and could not obtain passports due to the
same fears and security risks that had driven them to ee and seek asylum in the
rst place.

The nationality-speci c programs referenced above also require a sponsor residing
in the United States. This requirement is unrealistic and unrelated to the fact that
individuals seeking asylum are facing dangers and threats to their safety, and only
serves to impose another bar that would disqualify countless people. The agencies
suggest that these pathways increase the accessibility of humanitarian protection
but by including a nancial sponsorship component, the agencies are creating a

10 Matter of Pula, 19 I&N Dec. 467, 473 (BIA 1987) (distinguishing and withdrawing from Matter of
Salim) (emphasis added).
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class and resource strati cation as to who receives refugee protection in the United
States. Moreover, the tie back to sponsors already residing in the United States
perpetuates the existing inequities in who is able to get to the United States, who is
able to successfully navigate the legal system of seeking asylum, and who is able to
reach the nancial stability required by this sponsorship component. Whether in
terms of language access, nancial resources, access to counsel, or many other
facets, there is no way in which such reliance upon the CHNV parole processes is
going to “increase accessibility” to anything for anyone in an equitable way.

c. The agencies failed to adequately consider the substantial
accessibility issues plaguing CBP One

The NPRM provides that the asylum ban will not apply to noncitizens who
demonstrate that they were unable to access the CBP One application for speci c
reasons. See 88 FR 11704, 11720. The NPRM is silent, however, on how an individual
would demonstrate such inaccessibility and how an adjudicator would determine
whether it was “truly not possible” for the individual to access or use the
application.

The NPRM also fails to explain how individuals seeking an exception from the
asylum ban would actually be processed upon presenting at a Port Of Entry (POE).
While the NPRM’s text strongly suggests that such individuals will be turned away
from ports of entry and left with no choice but to enter without inspection, the
NPRM’s text fails to make this explicit. The NPRM contemplates that the exception
analysis will be done at the CFI stage (as well as at the merits stage), but it fails to
consider the practicality of this approach. Are translators readily available for those
with language barriers whom the NPRM speci cally contemplates will be covered by
the exception? Will individuals be forced to linger in CBP detention while
interpreters for indigenous languages are found? Does an individual qualify for the
exception if they do not have a phone/smart device? The Proposed Rule fails to
address any of these important questions.

Simply put, CBP One lacks the technological capacity necessary for the widespread
use envisioned by the NPRM, let alone play its role as asylum gatekeeper at the
border, as envisioned in the NPRM. CBP One was “not created for the purposes of
data collection,” but to bring overlapping CBP services together on di erent CBP
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mobile apps.11 For instance, documents obtained by the American Immigration
Council (“AIC”) show that, when announcing the CBP One’s o cial launch, CBP
noted the app’s “limited capabilities” - those being its narrow abilities to be utilized
for the Form I-94 and to make appointments scheduling inspections of perishable
cargo. Id. AIC’s documents also show that the original plans of the application (the
“Capability Roadmap”) did not include its use for processing individuals at ports of
entry. Id. The limited purposes for which CBP One was intended and designed
compared to the purposes proposed in the NPRM justi ably cause alarm.

Perhaps unsurprisingly given its origins, individuals attempting to use CBP One are
already encountering signi cant issues that prevent them from accessing the
border.12 IRAP’s clients and communities we serve at the border in Ciudad Juárez
have reported many technical issues, including error messages (appearing in
English regardless of the language selected for CBP One access), frequent need to
change the password and update the application, the application crashing
unexpectedly, inability to upload les, and issues with facial recognition, especially
for people with darker skin tones. These discriminatory and technological issues
have made it extremely di cult, if not impossible, for at-risk asylum seekers to
complete the registration process.

IRAP sta at the border have directly witnessed the technical failures of the
application. For example, members of a Venezuelan family with darker skin were
unable to complete their registration because CBP One’s facial recognition did not
pick up the image of all three family members (father, mother, and child). The
family experienced persecution in Venezuela and were forced to ee after the child
was shot and severely injured. While in Mexico, the mother was kidnapped and

12 See, e.g.,Melissa del Bosque. “Facing Bias: CBP’s Immigration App Doesn’t Recognize Black Faces,
Barring Thousands from Seeking Asylum,” The Border Chronicle, February 7, 2023
(https://www.theborderchronicle.com/p/facing-bias-cbps-immigration-app); “U.S. Border Protection
App Causes Tech Headaches for Asylum Seekers,” February 1, 2023
(https://www.marketplace.org/shows/marketplace-tech/u-s-border-protection-app-causes-tech-head
aches-for-asylum-seekers/).

11American Immigration Council. Government Documents Reveal Information about the
Development of the CBP One App. February 28, 2023
(https://www.americanimmigrationcouncil.org/FOIA/government-documents-reveal-information-abo
ut-development-cbp-one-app).
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sexually assaulted, and the child has been unable to receive medical treatment for
the gunshot injury. The family has been unable to obtain an appointment since the
app was rolled out and continues to wait in dangerous conditions in Mexico despite
months of e orts to enter the United States lawfully. Id.

Notably, the CBP One system does not account for the amount of time that a
person has been waiting to access the port of entry, or the number of times
that they have tried and failed to obtain an appointment. Rather, CBP One is a
roulette system where vulnerable migrants must rush to their mobile phones
every day once the system opens at 11:00 a.m. EST and test their luck by trying
to obtain an appointment.13 Due to the very limited number of appointments
available, only a limited number of lucky individuals (or bots) receive an
appointment and therefore the opportunity to enter the United States.

CBP One’s appointment process also fails to take into account the vulnerability
of the migrant and the urgency of their need to access the port of entry. In
order to make an appointment, a person must certify that they or someone
traveling with them meets the broad vulnerability criteria, which include:
physical or mental illness, disability, no access to safe shelter in Mexico, or
having been threatened or harmed while in Mexico. The application does not
ask for any details about vulnerabilities, and there is no opportunity for anyone
to provide such detail via the app. As a result, CBP One is incapable of
prioritizing the scheduling of cases based on the gravity of a person’s situation
in Mexico and how urgently they need protection in the U.S.

For example, a single adult traveler who was a victim of a robbery in Mexico
but is no longer in danger relies on the same mechanism for making an
appointment as a single mother traveling with young children who are eeing
cartel members and who currently are unable to obtain urgent medical care for
the children in Mexico. But the notable di erence between these two
individuals is that the single traveler who is not in danger is much more likely
to obtain an appointment than the family because the family must use the
facial recognition technology for each member of the family unit, which takes

13 Though the time has been subject to change in the last several months, furthering confusion and
frustration at the border.
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more time, and all but ensures that the limited appointments available will be
taken by the time the family nishes the process.

Vulnerable families are also at a signi cant disadvantage because appointments for
family units (as opposed to for individuals) are practically nonexistent. CBP has
claimed that the app’s recent update in late February makes it easier for families to
secure appointments, but IRAP has observed that vulnerable families are forced to
wait for appointments inde nitely.14 The example of “Claudia”15, one of IRAP’s
clients, is illustrative of the broader issues IRAP has observed. “Claudia” is a
Salvadoran woman traveling with her two young children who ed her country after
her husband and siblings were murdered by gang members in her home. They
urgently need protection in the U.S. because while in Mexico, the gang members
became aware of their location and began to make death threats. Additionally, both
of her children su er from medical conditions and mental health symptoms as a
result of the trauma they endured in El Salvador, and they are unable to access
proper medical care in Mexico. “Claudia” attempted to make an appointment
together with her children for three months through the CBP One app. Every time
that she selected a time slot available, the app noti ed her that there was no
availability for three individuals. She decided to register by herself and was able to
nd an appointment. When she approached the border with her children, hoping
that CBP o cials would allow them to enter the U.S., she was told that only she
would be allowed to enter because the children were not registered. After ruling
out the option of leaving her children behind, “Claudia” returned to the shelter with
the children. Despite needing urgent protection in the U.S., they are still unable to
get an appointment together.

The proliferation of bots and auto clickers - software that automates the CBP One
application process in milliseconds - have made the process even more arbitrary

15 Name changed to protect con dentiality.

14 Andrea Castillo, “Asylum Seekers Face Decision to Split Up Families or Wait Inde nitely Under New
Border Policy,” Los Angeles Times, February 24, 2023
(https://www.latimes.com/politics/story/2023-02-24/asylum-seeking-families-consider-separation-sh
ortage-mobile-app-appointments).
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and stacked the odds against the most vulnerable refugees.16 It is now impossible
for those without auto clickers to obtain an appointment through CBP One. Id.
Autoclickers have made it impossible for humans to compete with, often leading to
the application crashing, and they add an additional element of unfairness for
individuals attempting to use CBP One who are unaware of autoclickers’ existence
or simply do not have smartphones capable of downloading these types of
line-skipping apps. Id.

Prior to the launch of CBP One as the main channel to seek protection in the
U.S., trusted legal aid organizations, like IRAP, were able to ag urgent cases to
CBP by submitting Title 42 requests on behalf of migrants. For example, in
November 2022, IRAP sta identi ed 25 vulnerable families and submitted Title
42 exemptions on their behalf; every exemption was granted and the families
were able to enter and receive protection in the U.S. Since January 2023, IRAP
sta have identi ed dozens of migrants, who need urgent protection but have
not been able to get an appointment through the app. For instance, “Rose”17, a
Haitian woman and IRAP client was eight months pregnant with twins and
su ering from diabetes. She ed Haiti after gang members forced her out of
her house and attempted to assault her sexually. While in Mexico, “Rose” was
unable to access specialized medical care for her high-risk pregnancy.
Additionally, she lived in a house with water damage and a mold infestation,
posing signi cant health risks given her pregnancy. IRAP sent an email to CBP
via the same channel used for Title 42 exemption requests before the launch of
CBP One, explaining her urgent situation and requesting an exemption to Title
42. IRAP received no response to its request.

In sum, CBP One does not allow, and was not created for, vulnerable asylum
seekers to access the U.S. asylum system. It does not serve this purpose, nor was it
designed to be used at anything close to the scale that the agencies contemplate.
Even use at the current scale has led the application to crashing, fraud,
discriminatory practices, and auto-clicking/bots/third-party markets targeting
refugees. The agencies have utterly failed to consider any of these issues.

17 Name changed to protect con dentiality.

16 Stephania Corpi Arnaud, “Once a Ticket Scalpers’ Tool, Auto Clickers Now Help Migrants Enter the
U.S.,” February 23, 2023 (https://restofworld.org/2023/auto-clicker-migrants-us-mexico/).
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d. The agencies failed to adequately consider that the NPRM will
increase CBP detention times

Conditions for migrants in Customs and Border Protection’s detention facilities
have been broadly documented as insu cient and, too often, dangerous. Even
though the 2009 CBP Security Policy and Procedures Handbook describes CBP
holding cells as small concrete rooms “not designed for sleeping,”18 people are
regularly held in these facilities sometimes for several nights— a period that we can
expect only to increase under the NPRM due to the need for increased screening.
The agency has admitted to the limitations of its detention facilities and, in 2015,
issued its National Standards on Transport, Escort, Detention and Search (TEDS),
which determined that detention in CBP facilities should “generally” last no longer
than 72 hours, and that “every e ort must be made to hold detainees for the least
amount of time required for their processing.”19 IRAP sta have observed that
migrants being paroled into the United States remain in CBP custody generally for
at least 24 hours, and often for longer. An O ce of Inspector General (OIG)
investigation in 2022 focused on El Paso Border Patrol facilities found that 87% of
people detained from October to November 2021 spent longer than 72 hours in
Border Patrol custody.20

It is commonly understood and has been consistently reported that CBP facilities
are un t for long-term detention due to unsanitary conditions, extremely low
temperatures, lack of proper food and other suboptimal conditions.21 Detainees

21 See, e.g., “In the Freezer: Abusive Conditions for Women and Children in US Immigration Holding
Cells,” Human Rights Watch, February 28, 2018
(https://www.hrw.org/report/2018/02/28/freezer/abusive-conditions-women-and-children-us-immigr
ation-holding-cells); Hannah Critch eld, “Border Patrol Burritos are Making People Sick, Doctors Say,”
Phoenix New Times, January 14, 2020

20 El Paso Sector Border Patrol Struggled With Prolonged Detention and Consistent Compliance with
TEDS Standards, Department of Homeland Security, O ce of the Inspector General, OIG-22-57,
August 9, 2022 (https://www.oig.dhs.gov/sites/default/ les/assets/2022-08/OIG-22-57-Aug22.pdf).

19 CBP National Standards on Transport, Escort, Detention and Search, October 2015
(https://www.cbp.gov/sites/default/ les/assets/documents/2020-Feb/cbp-teds-policy-october2015.p
df).

18 CBP Security and Procedures Handbook, HB 1400-02B, August 13, 2009
(https://info.publicintelligence.net/CBP-SecurityHandbook.pdf).
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are forced to sleep on the oor or concrete furniture without mats or su cient
covers.22 Furthermore, CBP facilities are often unsanitary, and it has been reported
that detainees have limited to no access to showers and personal hygiene supplies
while in custody.23

Treatment of people in CBP custody is widely reported as punitive and inhumane.
In 2019, OIG learned as part of their investigations into conditions at CBP facilities
in Texas that some detainees had been held in these facilities in “standing-room
only conditions for days or weeks.” In July 202l, OIG issued a memorandum
describing how CBP consistently failed to show that it conducted required medical
screenings or consistent welfare checks to detainees.24 The Freedom of Information
Act (FOIA) documents obtained by Human Rights Watch in 2021 identi ed over 160
misconduct and abuse incidents against asylum applicants at the hands of o cers,
particularly CBP o cers and agents.25

Lack of access to counsel in CBP custody and other detention facilities will pose a
serious barrier to fair asylum processing under the rule. IRAP attorneys have
consistently heard from their clients being paroled into the United States through
Title 42 exemptions that CBP o cers do not provide them with thorough
information about their legal rights, or that they are issued documents, such as

25 “‘They Treat You Like You Are Worthless’: Internal DHS Reports of Abuses by US Border O cials,”
Human Rights Watch, October 21, 2021
(https://www.hrw.org/report/2021/10/21/they-treat-you-you-are-worthless/internal-dhs-reports-abu
ses-us-border-o cials).

24 “CBP Needs to Strengthen its Oversight and Policy to Better Care for Migrants Needing Medical
Attention,” Department of Homeland Security, O ce of the Inspector General, OIG-21-48, July 20,
2021 (https://www.oig.dhs.gov/sites/default/ les/assets/2021-07/OIG-21-48-Jul21.pdf).

23 Guillermo Cantor, “Hieleras (Iceboxes) in the Rio Grande Valley Sector,” American Immigration
Council Special Report, December 2015
(https://www.americanimmigrationcouncil.org/sites/default/ les/research/hieleras_iceboxes_in_the_
rio_grande_valley_sector.pdf).

22 Brief for the American Immigration Council and the American Immigration Lawyers Association as
Amici Curiae at 4-5, Las Americas Immigrant Advocacy Center, et al v. Chad Wolf, et al, 507 F.Supp.3d 1
(D.D.C. 2020).

(https://www.phoenixnewtimes.com/news/burritos-border-patrol-ice-migrants-sick-asylum-arizona-c
asa-alitas-11425176).
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Notices to Appear or Orders of Supervision, that are not explained to them at all or
in a language that they do not understand while in CBP custody.

This is particularly problematic in the context of legal services providers who are
not permitted to enter Border Patrol facilities or provided with a mechanism to
contact their clients while detained there. Asylum seekers detained in CBP facilities
are not able to make phone calls, including to counsel they might have retained
before their crossing. Without access to counsel or proper legal information, even
those who still qualify for asylum under the NPRM will likely not be able to access
such relief. Because of the lack of access to counsel at CBP facilities, asylum
seekers with imminent threats to their life or safety, who should be able to rebut
the presumption under the rule, are likely to be deported back to Mexico due to
erroneous information being provided by Border Patrol o cers and lack of
su cient, compassionate, and accessible screening of their vulnerabilities.

We are concerned that, in order to meaningfully apply the NPRM, detention in CBP
facilities would increase and exceed 72 hours. The conditions of CBP facilities lead
to sleep deprivation, poor health, and further traumatization that directly a ect the
ability of asylum seekers to meaningfully assert their rights. Instead of addressing
the underlying suboptimal conditions of these facilities, the NPRM increases
reliance on these facilities for the processing of asylum seekers. The U.S.
government should not rely on the expansion of these facilities to further
implement this rule, as there is extensive evidence that the basic human needs of
detainees are not being met. Therefore, these facilities should not be used to hold
detainees for any form of vulnerability assessment, including assessments of
“exceptionally compelling circumstances” that rebut their presumption of asylum
ineligibility under this rule.

e. The agencies failed to adequately consider the additional
burdens the NPRM would impose on asylum o cers and
immigration judges

The NPRM would further burden the immigration system by imposing di erent
standards and factors to review in asylum cases, which would exacerbate current
backlogs and delays and increase the chances for error. For example, the NPRM
would require adjudicators to perform new legal assessments of other countries’
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asylum processes. The NPRM does not explain how immigration adjudicators are
to treat a denial of asylum in a third country, and speci cally, whether a previous
denial of asylum and all related records are to become part of the immigration case
le and part of the merits determination. If so, an adjudicator would need to
examine evidence that was previously submitted in the country of transit and
records of proceedings in order to make a determination on the credibility and
materiality of the case before them in the United States. Obtaining such les would
take additional time and resources, as would making complex determinations on
laws and regulations of other countries. Additionally, credible fear interviews and
judicial reviews of credible fear decisions provide insu cient time to make these
complex inquiries. Imposing this resource-intensive and highly-nuanced
assessment would prolong asylum and credible fear proceedings, contributing to
the very backlogs that the NPRM is purportedly designed to lessen.

f. The agencies failed to adequately consider the substantial
limitations of Mexico’s asylum system

The NPRM would require asylum seekers subject to the presumption to show an
asylum denial from a third country they transited through before arriving at the
U.S. border. As most asylum seekers presenting at the southern border are
non-Mexicans who travel through Mexico to reach the U.S., thousands of migrants
will presumably le for, or be forced to le for, asylum in Mexico, a country whose
asylum system is already overburdened due to limited resources, lack of funding,
and an increasing caseload they are struggling to keep up with. If the NPRM were
to go into e ect, it would put even more pressure on a system that is already
straining to function making it an ine cient and nonviable alternative for migrants
seeking to apply for asylum.

In Mexico, migrants can only apply for asylum before the Mexican Commission for
Refugee Assistance. COMAR is the entity responsible for adjudicating asylum claims
and determining refugee status in Mexico. Thus, its decisions have signi cant
implications for the lives and safety of asylum seekers and refugees in Mexico.
However, the agency has long been criticized for its growing backlog of cases, lack
of resources, and overall inability to provide adequate services to asylum seekers.
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COMAR is already overwhelmed with the enormous number of applications it has
received over the past decade which has led to long delays in the processing and
adjudication of applications. Between 2014 and 2019, Mexico registered a 3,190%
increase in the number of asylum applications it received - from 2,137 in 2014 to
70,310 in 2019.26 After a slight dip in 2020 due to COVID-19, the number ballooned
again in 2021 to 129,780 applications. Id. Of these nearly 130,000 applications
received, only 38,099 were processed. Id. Furthermore, in January 2023 alone,
Mexico received 12,863 asylum applications - a 120% increase compared to January
2022 and a 97% increase compared to January 2021. Id. It is expected that the
NPRM will cause asylum applications led in Mexico to skyrocket even more, a
scenario that the country simply does not have the capacity to handle.

As the backlog of unresolved claims continues to increase, the time asylum seekers
are waiting to receive a decision continues to increase as well. Under Mexican law,
COMAR must evaluate an application and issue a decision within 45 business days
from the date the process started. However, reports show that some asylum
seekers wait over two years for COMAR to resolve their claims.27 This backlog is
particularly problematic given the barriers asylum seekers face in accessing work
and government services during their waiting periods, such as lack of access to
humanitarian visas. Furthermore, Mexican law stipulates that asylum seekers must
remain in the state where they led their asylum application. If they fail to present
themselves for two consecutive weeks before COMAR, their asylum process
automatically ends.28 This means migrants are forced to remain in states where
they receive little to no support, living conditions at shelters are often abysmal, and
jobs are di cult or impossible to get. Given that the NPRM requires that migrants

28 “Mexican Asylum System for U.S. Immigration Lawyers F.A.Q.,” AsylumAccess, November 2019
(https://asylumaccess.org/wp-content/uploads/2019/11/Mexican-Asylum-FAQ-for-US-Immigration-La
wyers.pdf).

27 Rachel Schmidke, “A New Way Forward: Strengthening the Protection Landscape in Mexico,”
Refugees International, November 12, 2020
(https://www.refugeesinternational.org/reports/2020/11/9/a-new-way-forward-strengthening-the-pr
otection-landscape-in-mexico).

26 Data obtained from the Mexican Commission for Refugee Assistance (COMAR), “La Comar en
Números,” January 2023
(https://www.gob.mx/comar/articulos/la-comar-en-numeros-327441?idiom=es).
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receive a denial before attempting to seek asylum in the U.S., many refugees will be
forced to wait for an inde nite amount of time in dangerous situations until they
receive a decision from COMAR.

COMAR is also severely underfunded as Mexico’s government has limited nancial
resources to allocate towards the country’s asylum system. Over the years, its
minuscule budget has not been able to keep pace with its mushrooming caseload.
In 2019, although the number of asylum applications more than doubled compared
to the previous year, COMAR’s budget was reduced from $1.3 million to $1 million.29

In 2020 and 2021, the budget was increased to roughly $2 million, but according to
COMAR o cials, this amount was insu cient even for basic operational expenses.
Id. If the NPRM goes into e ect and no additional resources are allocated to
COMAR, the agency will nd itself in a dire situation, one that will ultimately result
in asylum seekers having to wait even longer to have their claims processed.

Another problem resulting from COMAR’s lack of su cient funding is that there are
only 10 locations across the country, most of which are understa ed and
overwhelmed, further restricting the agency’s ability to handle its growing caseload.
Reports from Mexican attorneys with whom IRAP collaborates in Ciudad Juárez
(CDJ) indicate that there is only one person in the CDJ COMAR o ce charged with
adjudicating applications for refugee protection in Mexico, and the Mexican
government has expressed no intention to increase sta ng. COMAR operations
also have yet to recover from setbacks experienced during the COVID-19 pandemic
when they had to reduce in-o ce sta capacity to process claims. As a result, they
temporarily suspended their 45-day timeline for processing meaning there is no
longer a time limit to process claims.30 The reduction in sta and the suspension of
the 45-day limit coupled with the likely e ects of the proposed rule will only lead to
high burnout rates, sta turnover, and further addition to the backlog and time it
takes for cases to be resolved.

30 Ariel G. Ruiz Soto, “One Year After the U.S.-Mexico Agreement: Reshaping Mexico’s Migration
Priorities,” Migration Policy Institute, June 2020
(https://www.migrationpolicy.org/research/one-year-us-mexico-agreement).

29 “Mexico: Asylum Seekers Face Abuses at Southern Border,” Human Rights Watch, June 6, 2022
(https://www.hrw.org/news/2022/06/06/mexico-asylum-seekers-face-abuses-southern-border).
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Additionally, none of COMAR’s o ces are located at any airport or border crossing,
further creating barriers for refugees to easily access the system31– particularly
given that Mexican law requires asylum seekers to apply within 30 days of their
arrival in Mexico absent extenuating circumstances beyond their control.32 Instead,
many COMAR o ces are situated in some of the country’s poorest and most
dangerous states. For instance, the busiest COMAR o ce is located in Tapachula,
Chiapas where approximately 70% of refugee status claims are made. Id. Reports
indicate that sta at the Tapachula o ce have had trouble keeping up with the
demand for appointments where crowds of people seeking asylum gather outside
the o ce early in the morning to wait in line. Id. In August 2021, COMAR tried to
establish an online appointment system, however, within a few weeks,
appointments were booked through the end of the year. And, according to media
reports, people began to take advantage of desperate asylum seekers by selling
appointments for hundreds of dollars.33 This is just one of the countless examples
that showcase the NPRM’s misguided reliance on the Mexican asylum system to
justify excluding asylum seekers from even seeking protection in the United States.
The NPRM would only add to these de ciencies and further weaken an already
dysfunctional system.

Mexico’s asylum system is struggling to keep up with the increase in hemispheric
migration over the past decade and lacks the necessary resources to e ectively
process and manage the increasing number of asylum applications. There is simply
not enough sta , funding, or infrastructure to handle the already growing caseload

33 “Las Citas en la Comar Tienen un Costo y no Tenemos el Dinero: Haitianos,” Diario del Sur, March
24, 2023
(https://www.diariodelsur.com.mx/local/la-citas-en-la-comar-tienen-un-costo-y-no-tenemos-el-diner
o-haitianos-7264038.html).

32 Amparo en Revision 353/2019 of the Mexican Supreme Court, Oct. 16, 2019
(https://www.refworld.org/cases,MEX,60be49fb4.html); Amparo en Revision 6268/2019 of the
Mexican Supreme Court, June 2, 2020
(https://www2.scjn.gob.mx/ConsultaTematica/PaginasPub/DetallePub.aspx?AsuntoID=261293);
“Mexican Asylum System for U.S. Immigration Lawyers FAQ,” Asylum Access, Nov. 2019
(https://asylumaccess.org/wp-content/uploads/2019/11/Mexican-Asylum-FAQ-for-US-Immigration-La
wyers.pdf).

31 “Mexico: Asylum Seekers Face Abuses at Southern Border,” Human Rights Watch, June 6, 2022
(https://www.hrw.org/news/2022/06/06/mexico-asylum-seekers-face-abuses-southern-border).
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and the proposed rule will only further strain the Mexican asylum system while
punishing asylum seekers themselves for its shortcomings. The expected new
surge of applications as a result of the proposed rule would likely overwhelm a
system that is already struggling to operate under less-than-optimal conditions.
Ultimately, Mexico’s asylum system is not ready for the inevitable in ux of asylum
seekers it faces in the coming months and years if the NPRM were to go into e ect.
This fatal aw in the NPRM will prevent it from meeting any of the agencies’ stated
purposes and force refugees into harm's way.

g. The agencies failed to adequately consider the additional
burdens the NPRM would impose on organizations providing
direct services, like IRAP

The agencies’ failure to explain many of the key details of how the NPRM would
work in practice harms IRAP’s ability to engage in its mission-driven programming
to assist individuals in need of humanitarian assistance. IRAP provides direct legal
services to clients at the border as well as remote know-your-options presentations
to migrants and asylum seekers in Ciudad Juárez, Mexico regarding Title 42,
nationality-based parole programs, and the credible fear process in the United
States. Without concrete information as to how the NPRM will be implemented,
IRAP will be unable to adequately advise its clients, partner organizations, and the
communities it serves.

For example, the NPRM proposes that individuals be required to use the CBP One
application to request appointments to present at the border, but it fails to provide
any insight into how the agencies plan to x the many problems with CBP One that
refugees are currently encountering. The NPRM provides insu cient details on
questions such as, will more appointments per day be available than currently are
available? Will the application require information about a person’s claim for
protection and/or the urgency of their protection needs in Mexico as a precursor to
obtaining an appointment?

To provide another example, IRAP currently has a client who only speaks the
indigenous language Mixteco. As a result, the client is unable to navigate CBP and
has therefore been unable to make an appointment. The NPRM suggests that
asylum seekers in this situation would be able to qualify for an exception, but it fails
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to provide any additional information that would be of any use to asylum seekers
or their legal representatives. Notably, the NPRM leaves unclear whether this client
would have an option to present themself at a port of entry without using the app,
or if the only way they could enter the United States would be without
inspection—putting their life in peril. More generally, the limited information in the
NPRM is insu cient to determine whether a client’s failed e orts to make an
appointment using CBP One are likely to be considered “su cient” to justify
requesting an exception from the presumption or whether they would be expected
by the U.S. government to endure further hardship or danger in Mexico before
qualifying for the exception.

And to provide yet another example, under the NPRM it is unclear how the
government will evaluate claims of “imminent and extreme” threats. How
immediate must the threat be? Is it enough to have been threatened with murder
the night before one presents at the border? The week before? The month before?
It is also unclear how severe the threat to life or safety must be - the examples
provided in the NPRM include “rape, kidnapping, torture or murder”, but what
about severe beatings?

To take an illustrative example from IRAP’s direct services work: a Haitian man and
his brother ed to the Dominican Republic after their family was directly targeted
by a local gang. They remained in the Dominican Republic until members of the
same gang who had targeted their family in Haiti found them in the neighboring
country. The brothers then ed to Chile but were attacked at gunpoint by a group
of men believed to be part of the same gang and had to ee once more to Mexico,
where one of the brothers was diagnosed with prostatitis, a painful and distressing
disorder of the prostate gland, but could not access treatment.34 Under the NPRM,
the violence and threats experienced in two transit countries would apparently not
meet the rebuttable presumption’s requirements of an “imminent and extreme”
threat to life and safety. As written, if the NPRM becomes law, the brothers would
likewise be denied even the opportunity to present an asylum claim despite facing
signi cant threats to their lives in more than one transit country. Furthermore, the
signi cant medical need of the brother after arriving in Mexico does not appear to

34 These facts are representative of fact patterns that IRAP has seen present in our clients’ cases but
they have been edited in their details to avoid directly identifying any particular client.
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qualify as an “acute medical emergency” for the alternative basis for rebutting the
presumption.

The answers to these and other questions about how the NPRM is to be
implemented are necessary for IRAP to understand how the Proposed Rule would
apply to its clients and the communities it serves.

V. The Agencies Have Deprived the Public of Adequate Notice of
their Proposed Rule and Adequate Opportunity to Comment

a. The Agencies Failed to Su ciently Explain Their Proposal, as
Needed to Enable the Public an Adequate Opportunity to
Comment

For all of the reasons described the agencies’ failure to explain the data underlying
their premises and failure to explain how the NPRM would be implemented in
practice deprives interested commenters like IRAP of notice of what the agencies
intend to do and why. Commenters like IRAP are thereby deprived of their right to
an adequate opportunity to comment.

b. The 30-day Comment Window is Insu cient to Enable a
Meaningful Opportunity to Comment

The limited 30-day window the agencies provided the public to comment is
insu cient. Executive Order 12866 requires agencies to “…a ord the public a
meaningful opportunity to comment on any proposed regulation, which in most
cases should include a comment period of not less than 60 days.” Executive Order
13563 likewise directs agencies to “...a ord the public a meaningful opportunity to
comment through the Internet on any proposed regulation, with a comment period
that should generally be at least 60 days.”

The agencies purport to justify the truncated 30-day comment period for this
proposed regulation by relying on their desire to have the rule in place by the time
Title 42 expulsions end on May 11th, 2023 but do not even attempt to explain why
refusing to give the public and stakeholders adequate time to analyze the proposed
rule furthers that goal.
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The Centers for Disease Control (CDC) announced its intention to end Title 42
nearly a year ago, in April 2022. The agencies essentially appeal to their own
foot-dragging to justify depriving the American public and relevant stakeholders of
a meaningful opportunity to respond to a complicated 153-page rule that will in ict
immense human su ering.

The implications of this rule are vast. The agencies devised this rule with the intent
of drastically limiting access to the asylum system. The agencies’ notice takes little
time to assess or even acknowledge the massive humanitarian, legal, and economic
burdens of this rule and even goes so far as to solicit that analysis from
commenters.

VI. The Agencies Failed to Consider Reasonable Alternatives

a. Agencies Failed to Consider An Extremely Limited Duration
Proposal

For the reasons discussed, the NPRM’s proposed system should never go into
e ect. Even a single day of the Proposed Rule preventing asylum seekers from
accessing safety in the United States will cause grave harm and violate U.S. law.
Nonetheless, the length of the NPRM (a minimum of two years), is incongruent and
disproportionate with its stated purposes. Such a lengthy draconian measure goes
beyond addressing “this urgent and extreme situation” in which it is “particularly
di cult to precisely predict” what will happen in the aftermath of Title 42. See id. at
11705-06; see also id. at 11708 (“rule is justi ed” due to concerns about “the
possibility of a surge in irregular migration” after Title 42 ends).

As laid out above, the agencies have not provided su cient information to
accurately identify the “problem” they are trying to address. However, if the
agencies are trying to prepare contingency plans in advance of the rollback of Title
42, the NPRM’s duration should more appropriately be extremely limited, as
opposed to inde nite. A more temporary measure would cause much less harm
than the NPRM.
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To the extent the agencies contend that their proposal is necessary to respond to
“unique” circumstances that are directly tied to the end of Title 42, see 85 Fed. Reg.
11725 n.176, 11744, 11746; but see supra (explaining that this premise is
unfounded), they should have considered as a reasonable alternative an
extraordinarily limited timeframe of perhaps up to 30 days. Such a timeframe
would enable the agencies to actually observe what impact the end of Title 42 has
on the number of people seeking to access the United States via the southern
border and to address any sharp changes requiring changes to government
capacity in the region. At the same time, a shorter timeframe will ensure that a
system that is contrary to the letter and spirit of United States law, and that ignores
the reality of the lack of genuine options confronting people in humanitarian need,
does not become enshrined as the new status quo. Should the agencies consider
such a time-limited alternative, they could also consider ways to remedy the denials
of rights anticipated in even that 30-day period in a way likely to cause signi cantly
less human su ering than the NPRM’s contemplated long-term implementation.

b. Agencies Failed to Consider Whether to Expand Pathways

The agencies rely on the changes to migration patterns after the CHNV parole
programs took e ect to argue that new pathways combined with punitive
measures are highly successful. See, e.g., 85 Fed. Reg. 11706. And the agencies
concede that punitive measures alone are not su cient. Id. at 11713. But the
agencies conspicuously fail to consider whether new and/or expanded pathways
uncoupled with punitive measures are su cient to alleviate the number of people
seeking to enter at the U.S. southern border, even though the e ectiveness of
pathways alone would explain the “success” of the CHNV and Ukraine parole
programs.

Given that the agencies anticipate that the need for protection is likely to be
signi cantly greater than that provided by the existing parole programs and other
existing pathways, see supra, one reasonable alternative would be to create
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additional legal pathways or expand the existing ones. In particular, the agencies
should consider expanding pathways targeted at assistance for the most vulnerable
individuals with immediate protection needs who, as explained supra, are not
served by the CHNV parole programs.

c. Agencies Failed to Consider Allowing Migrants to Present Without
An Appointment

The agencies have de ned the NPRM to presumptively apply to individuals who
present at a port of entry and are inspected by an immigration o cer. See id. at
11723 (de ning “enters the United States at the southwest land border”). To avoid
being subject to the presumption, such individuals must t within the “narrow set
of cases in which it was truly not possible for the noncitizen to access or use the
DHS system due to language barrier, illiteracy, signi cant technical failure, or other
ongoing and serious obstacle.” Id. at 11723 & n.173. Moreover, separate and apart
from the legal impediments to this group obtaining asylum, there is nothing in the
NPRM that discusses how the agencies plan to process such individuals at ports of
entry without a CBP One appointment, leaving them no choice but to enter without
inspection.

The agencies’ proposal actively undermines several of their stated goals–most
notably, reducing the dangers to migrants, reducing migrants’ reliance on
smugglers, and reducing the burdens on federal government infrastructure which
occur when CBP o cers must be redistributed. See 88 Fed. Reg. 11707, 11715. An
obvious and reasonable alternative is to ensure that migrants who seek to present
themselves at ports of entry and who are unable to obtain appointments using CBP
One are encouraged to do so, as has historically been the case. At a minimum,
such individuals should not be presumptively deemed ineligible for asylum where
the only behavior that the agencies seek to deter is their inability to obtain an
appointment through a glitchy smartphone app, perhaps because they are part of a
family unit, or have a darker complexion, or do not have access to an auto-clicker.
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VII. IRAP Agrees With the Agencies’ Proposal to Formally Rescind the
Enjoined Trump-Era Rules

IRAP welcomes the agencies’ proposal to formally rescind the Trump-era rules
severely limiting access to asylum that have been held unlawful and enjoined by
various courts. See 88 Fed. Reg. 11727. These rules were unlawful and wrong when
rst promulgated and they remain so now. Moreover, the government now
recognizes that these approaches were ine ective at achieving their stated aims,
because, for example, they added signi cant complexity to asylum processing and
thus led to further delays and backlogs. See id. at 11744. Finally, IRAP agrees with
the agencies’ assessment that no reliance interests would be impacted by the
rescission of the rules because they have been enjoined for years. See id. at 11728.

VIII. Conclusion

IRAP strongly opposes the Proposed Rule as it is illegal, inhumane, and
discriminatory. The NPRM is riddled with insu cient explanations and fails to
consider reasonable alternatives. It violates the existing statutory framework and
mandate of the agencies to protect and provide a fair asylum process. It will deny
access to protection to many of the most vulnerable and send refugees back to
places of persecution and torture.

IRAP urges the administration not to nalize this NPRM with the exception of the
rescission of the Trump-era rules, and to stop punishing refugees who enter at the
U.S. southern border. Instead, the administration must devote resources to
humane asylum processing and just adjudications. IRAP welcomes the opportunity
to discuss this Comment with you further.

Sincerely,
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Laurie Ball Cooper
U.S. Legal Services Director, International Refugee Assistance Project (IRAP)
650 Massachusetts Avenue NW, Suite 600
Washington, DC 20001

Linda B. Evarts
Senior Supervising Attorney
U.S. Litigation Department, IRAP
One Battery Park Plaza, 33rd Floor
New York, NY 10026

Sunil Varghese
Policy Director, IRAP
650 Massachusetts Avenue NW, Suite 600
Washington, DC 20001
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 1  

Comments Submitted by American Gateways RE: Joint Notice of Proposed Rulemaking 
(NPRM) by U.S. Citizenship and Immigration Services, Department of Homeland Security;
the Executive Office for Immigration Review, Department of Justice: Circumvention of 
Lawful Pathways; RIN 1615-AC83 / 1125-AB26 / USCIS Docket No. 2022-0016/ A.G. Order 
No. 5605-2023 (published in the Federal Register on February 23, 2023).

American Gateways provides much needed legal representation for indigent immigrants in Central 
Texas. Our mission is to champion the dignity and human rights of immigrants, refugees, and 
survivors of persecution, torture, conflict, and human trafficking through exceptional legal services 
at low or no cost, education, and advocacy. Our agency began in 1987 as the Political Asylum 
Project of Austin and was founded to provide legal representation to Central American immigrants 
fleeing persecution and seeking asylum in the United States. Over the past thirty-three years, 
American Gateways has become an indispensable legal services provider for low-income asylum 
seekers and immigrants in Central Texas.

American Gateways opposes the notice of proposed rulemaking regarding Circumvention of 
Lawful Pathways (the “Proposed Rule”), published by the Department of Homeland Security 
(DHS) and Department of Justice (DOJ) (collectively, the “Departments”) on February 23, 2023,
and requests that the Departments promptly rescind the Proposed Rule. American Gateways 
describes below how some of the proposed changes will impact our organization and our clients, 
and the reasons for our opposition. Omission of any proposed change from these comments should 
not be interpreted as tacit approval. American Gateways opposes all aspects of the Proposed Rule 
that would erode the due process rights of asylum seekers or otherwise impede—in any way—the 
ability of individuals who have suffered persecution to access humanitarian protection in the 
United States. At the same time, American Gateways expresses heightened concern regarding the 
disproportionate harms that will befall certain asylum seekers—namely, detained and pro se 
asylum seekers—if the Proposed Rule is not withdrawn. The Departments propose to implement 
a presumption of ineligibility for asylum upon certain noncitizens arriving at the U.S. southern
border who (1) did not seek asylum in a country of transit or (2) did not obtain an appointment to 
present at the border using a mobile phone application known as “CBP One.” The proposed 
changes will prevent current and future asylum seekers from accessing protection they merit under 
domestic and international law, result in the return of many asylum seekers to harm, without 
allowing them their legal right to seek protection under the asylum law. The proposed rule also 
leaves others in the United States without stable protection. Rather than “align with the 
[Immigration and Nationality Act] and Congress’s general intent to create an asylum and 
protection system that adjudicates claims both expeditiously and fairly,” 88 Fed. Reg. 11704,
11746, the Proposed Rule would only result in lower rates of representation, poorly prepared 
filings, due process violations, higher denial rates, and the more rapid deportation of refugees back 
to the persecution from which they fled.

I. GENERAL COMMENTS

A. The shortened comment period does not provide adequate time for meaningful 
participation in the rulemaking process.
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Although the Administrative Procedures Act (“APA”) does not prescribe a minimum time period 
for comments, agencies must afford interested persons a reasonable and meaningful opportunity 
to participate in the rulemaking process. See 5 U.S.C. § 553(c) (“After notice required by this 
section, the agency shall give interested persons an opportunity to participate in the rule making 
through submission of written data, views, or arguments. . . .”). Furthermore, Executive Order 
12866 provides that the public’s opportunity to comment “in most cases should include a comment 
period of not less than 60 days.” Exec. Order No. 12866, 58 Fed. Reg. 51735, 51740 (Oct. 4, 1993).
Despite having had the Proposed Rule “reviewed . . . as a ‘significant regulatory action’ under . . . 
Executive Order [13563],” 88 Fed. Reg. 11704, 11748, the Departments have deviated from the 
customary 60-day comment period, instead allowing the public only 30 days to submit comments 
to the Proposed Rule.

American Gateways objects to the shortened 30-day comment period. As discussed herein, the 
Proposed Rule contains several substantial changes to regulations governing asylum and 
withholding of removal that would have a detrimental impact on immigrants seeking asylum and 
other forms of humanitarian protection.1 For example, the Proposed Rule would introduce a new 
condition on asylum eligibility, in the form of a presumption of ineligibility for asylum for certain
noncitizens who enter the United States at the southwest land border, thereby rendering it more 
difficult for asylum seekers to meet the conditions for asylum eligibility. The Proposed Rule would 
only allow noncitizens to rebut this presumption if they are able to demonstrate “exceptionally 
compelling circumstances by a preponderance of the evidence,” a heightened evidentiary burden 
that is very difficult to meet and will likely impose unduly harsh consequences on pro se asylum 
seekers. The public should be afforded adequate time to meaningfully consider and respond to the 
complex revisions proposed by the Department.

The Departments have offered no fitting justification for shortening the comment period. The 
Departments’ sole proffered defense is that they are issuing the Proposed Rule with this 30-day 
comment period “because they seek to be in a position to finalize the proposed rule, as appropriate, 
before the Title 42 Public Health Order is lifted.”2 88 Fed. Reg. 11704, 11708. While the 
Departments cite the termination of the Title 42 policy in May 2023 as a justification to curtail the 
public’s right to comment on the proposed rule, this reasoning is specious especially given that the 
administration itself sought to formally end Title 42 nearly a year ago and has had ample time to 
prepare for the end of the policy. The lack of sufficient explanation for shortening the comment 
period signals that the Departments have improperly prejudged the issues and intend to implement 
the Proposed Rule without having provided interested persons with a meaningful opportunity to 
participate. At the same time, the shortened comment period suggests that the Departments desire 

 
1 American Gateways uses the term “asylum seekers” throughout these comments to refer to individuals seeking 

asylum, as well as those seeking statutory withholding of removal or withholding under the Convention Against 
Torture.

2 The Departments argue that the “lifting of the Order could occur as a result of several different litigation and 
policy developments, including the vacatur of the preliminary injunction entered in Louisiana v. CDC, No. 22–cv–
885, 2022 WL 1604901 (W.D. La. May 20, 2022), appeal pending, No. 22–30303 (5th Cir.); the lifting of the stay 
entered by the Supreme Court in Arizona v. Mayorkas, No. 22A544, 2022 WL 17957850 (U.S. Dec. 27, 2022); or ‘the 
expiration of the Secretary of HHS’ declaration that COVID–19 constitutes a public health emergency,’ 86 FR at 
42829.” 88 Fed. Reg. 11704, 11708. The Departments further argue that “[t]he termination of the Secretary of HHS’ 
declaration that COVID–19 constitutes a public health emergency is expected to occur on May 11, 2023,” based on a 
recent announcement of such intent by the Executive Office of the President’s Office of Management and Budget. Id.
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not to improve the efficiency or quality of procedures governing asylum and withholding of 
removal, but to push through their divisive political agenda in disregard of public comments.

American Gateways therefore respectfully requests that, if the Proposed Rule is not withdrawn, 
the comment period be extended for at least an additional 30 days consistent with Executive Order 
12866.

B. The Proposed Rule fails to engage in a cost/benefit analysis, as required by law.

Executive Orders 12866 and 13563 require agencies to assess all costs and benefits of regulatory 
changes, including both quantifiable and qualitative factors, and choose the regulatory alternative 
that maximizes net benefits.3 The Departments acknowledge that the Office of Information and 
Regulatory Affairs of the Office of Management and Budget (“OMB”) has “reviewed” the 
Proposed Rule as a “significant regulatory action” within the meaning of Executive Order 12866.
88 Fed. Reg. 11704, 11748. Yet, the Proposed Rule contains no meaningful assessment of costs, 
benefits, and regulatory alternatives. Instead, the Departments list a single purported cost to 
migrants of the Proposed Rule—briefly noting that ineligibility for asylum under the presumptive 
condition “would entail a loss of the benefits of asylum, although [such migrants] would continue 
to be eligible for statutory withholding of removal and withholding under the CAT,” id. at 11748—
and a cost to the Departments, noting that the Proposed Rule “would require additional time for 
asylum officers, during fear screenings, to inquire into the applicability of the presumption and 
whether the presumption has been rebutted,” id.

The Departments cannot discharge their obligation to fully assess costs and benefits of the 
proposed regulatory changes by simply disregarding the real harms that would flow from the 
Proposed Rule, especially for detained and pro se asylum seekers. Moreover, the Department’s
evident implication that a new presumption of asylum ineligibility for noncitizens who did not 
seek asylum in a country of transit or did not obtain an appointment to present at the border will 
have virtually no further impact on asylum seekers beyond their loss of a path to citizenship and 
inability to petition for certain family members to join them in the United States is absurd. Most 
pro se asylum seekers struggle to understand and adequately prepare for asylum application 
procedures, and they would face significant challenges retaining counsel or even pro se legal 
assistance when faced with the significantly increased likelihood of expedited removal.
Furthermore, given the speed at which expedited removal takes place, there is rarely an opportunity 
to collect evidence or even merely consult with an attorney, family member, or friend before the 
decision is made.

Agencies may “propose or adopt a regulation only upon a reasoned determination that the benefits 
of the intended regulation justify its costs.” Exec. Order No. 12866 § 1(b)(6) (1993). Rather than 
engage in a cost-benefit analysis, as the law requires, the Departments simply assert that a

 
3 See Exec. Order No. 12866 § 1(b)(6) (1993), https://www.archives.gov/files/federal-register/executive-

orders/pdf/12866.pdf (“Each agency shall assess both the costs and the benefits of the intended regulation and, 
recognizing that some costs and benefits are difficult to quantify, propose or adopt a regulation only upon a reasoned 
determination that the benefits of the intended regulation justify its costs.”); Exec. Order No. 13563, 
https://obamawhitehouse.archives.gov/the-press-office/2011/01/18/executive-order-13563-improving-regulation-
and-regulatory-review (supplementing and reaffirming the mandate in Executive Order 12866 that agencies “must 
take into account benefits and costs, both quantitative and qualitative” when implementing regulations).

CLP_PC_031499

Case 4:18-cv-06810-JST   Document 181-3   Filed 06/23/23   Page 251 of 283



 4  

presumption of asylum ineligibility for certain noncitizens will present benefits in the form of 
“improved relationships with, and enhanced opportunities to coordinate with and benefit from the 
migration policies of, regional neighbors; large-scale reductions in strains on limited national 
resources; preservation of the Departments’ continued ability to safely, humanely, and effectively 
enforce and administer the immigration laws; and a reduction in the role of exploitative 
transnational criminal organizations and smugglers.” 88 Fed. Reg. 11704, 11748. But this listing 
of purported benefits improperly discounts obvious costs to the Proposed Rule. Executive Orders 
cannot be so easily circumvented. Indeed, the Proposed Rule would effectively operate as an 
asylum ban for individuals based on factors that do not relate to their fear of return and would 
result in asylum denials for all who are unable to establish that they qualify for the extremely 
limited exceptions to the presumption of asylum ineligibility. Its use in expedited removal will 
require asylum seekers—many of whom have suffered persecution and violence and undergone a
harrowing journey to reach safety—to prove that the rule does not apply to them in a credible fear 
interview shortly after arrival in the United States, while detained and with little to no access to 
counsel, likely without knowledge of how the rule works or what they need to prove. 

American Gateways acknowledges that the Proposed Rule is only at the public comment stage of 
the rule-making process. However, the Departments’ utter failure to consider a host of relevant 
factors and indifference toward the harmful impact their proposal would have on individuals 
seeking humanitarian protection are incurable deficiencies. If the Departments were to consider 
all aspects of the issue, as they are required to do under Executive Orders 12866 and 13563, they 
cannot possibly conclude that any purported benefits of the Proposed Rule outweigh its 
tremendous costs. Rather than push forward with a proposal that is doomed for judicial 
invalidation, the Departments should rescind the Proposed Rule.

C. The Proposed Rule, if made final, would violate the Administrative Procedure Act. 

Under the Administrative Procedure Act (APA) (5 U.S.C. §§ 551-559), courts are authorized to 
“hold unlawful and set aside agency action, findings, and conclusions found to be (A) arbitrary, 
capricious, an abuse of discretion or otherwise not in accordance with the law; (B) contrary to 
constitutional right, power, privilege, or immunity; (C) in excess of statutory jurisdiction, 
authority, or limitations, or short of statutory right . . . .” 5 U.S.C. § 706(2)(A)-(C). The Proposed 
Rule contravenes or is otherwise inconsistent with several provisions of the governing statute, 
infringes upon due process rights, is not the product of reasoned decision-making, and is otherwise 
arbitrary and capricious. If implemented in its current form, the Proposed Rule would be subject 
to judicial invalidation on multiple grounds.

For example, several provisions of the Proposed Rule are contrary to constitutional rights because 
they infringe upon the due process rights of asylum seekers. The presumption of asylum 
ineligibility, coupled with the high burden asylum seekers must meet to show they can overcome 
this presumption—i.e., by showing they sought asylum in a country of transit, or obtained an 
appointment to present at the border using CBP One—would substantially interfere with asylum 
seekers’ ability to obtain counsel and a full and fair hearing on their claims for relief. Throughout 
its comments, American Gateways highlights some of the constitutional violations that would flow 
from the Proposed Rule.
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Additionally, the Proposed Rule, as well as the separate provisions thereof, is arbitrary and 
capricious. The arbitrary-and-capricious standard requires that an agency “examine the relevant 
data and articulate a satisfactory explanation for its action, including a ‘rational connection 
between the facts and the choice made.’” Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm 
Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (quoting Burlington Truck Lines, Inc. v. United States,
371 U.S. 156, 168 (1962)). When reviewing an agency’s proffered explanation, courts “must 
‘consider whether the decision was based on a consideration of the relevant factors and whether 
there has been a clear error of judgment.’” Id. at 43 (quoting Bowman Transp., Inc. v. Arkansas-
Best Freight Sys., Inc., 419 U.S. 281, 285 (1974)). Further, courts require that an agency provide 
the “essential facts upon which the administrative decision was based,” United States v. 
Dierckman, 201 F.3d 915, 926 (7th Cir. 2000) (quoting Bagdonas v. Dep’t of Treasury, 93 F.3d 
422, 426 (7th Cir. 1996)), and explain the justification for its determinations with actual evidence 
beyond a “conclusory statement,” Allied-Signal, Inc. v. Nuclear Reg. Comm’n, 988 F.2d 146, 152 
(D.C. Cir. 1993). In general, an agency decision is arbitrary and capricious 

if the agency has relied on factors which Congress has not intended 
it to consider, entirely failed to consider an important aspect of the 
problem, offered an explanation for its decision that runs counter to 
the evidence before the agency, or is so implausible that it could not 
be ascribed to a difference in view or the product of agency 
expertise.

Id. In other words, agency actions are subject to invalidation where an agency fails to adequately 
explain its decision, fails to consider relevant factors, including the policy effects of its decisions, 
fails to adequately explain illogical actions, or reaches a conclusion that contradicts the underlying 
record. What counts as “relevant” is context specific, but the U.S. Supreme Court has previously 
instructed that agency decision-making on immigration matters “must use an approach that is tied 
to the purposes of the immigration laws or the appropriate operation of the immigration system.”
Judulang v. Holder, 565 U.S. 42, 132 S. Ct. 476, 478 (2011).

Here, the Departments propose a rule that is so plainly contrary to the “purposes of the immigration 
laws” and the “appropriate operation of the immigration system” that it is necessarily arbitrary and 
capricious. The Departments claim that the Proposed Rule is “designed to improve the overall 
functioning of the immigration system and to improve processing of asylum applications.” 88 Fed. 
Reg. 11704, 11736. The Departments do not sufficiently explain how any of the proposed 
changes—which will largely vet out meritorious claims and harm asylum seekers, without
resulting in greater efficiency—support these stated purposes (which are, at best, conclusory).
Moreover, the Departments entirely fail to consider several important aspects of the problems they
claim to address, and they do not balance concerns of adjudicatory efficiency and deterrence
against the rights of individuals seeking humanitarian protection or the country’s international
obligations to afford such protection.

For example, the Departments propose a new presumption of asylum ineligibility for noncitizens 
who enter the country from the southern border and who (1) did not apply for and receive a formal 
denial of protection in a transit country; and (2) entered between ports of entry at the southern 
border or entered at a port of entry without a previously scheduled appointment through the CBP 
One mobile application, subject to extremely limited exceptions. Although the Departments 
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loosely suggest that this procedure would be both desirable and necessary in order to more 
effectively screen out unmeritorious (i.e., frivolous) claims and alleviate burdens on immigration 
court dockets, they do not actually pinpoint any interests that would be furthered by denying 
asylum applicants the right to a hearing. Even if this presumption would enhance efficiency (which 
it will not), the Departments also completely fail to consider that allowing the summary denial of 
asylum applications will result in the deportation of thousands of refugees entitled to protection 
under domestic and international law. The Departments make no attempt to explain how the 
proposed process comports with fundamental notions of fairness or the constitutional and statutory 
right to a full and fair hearing. The Departments also fail to adequately evaluate the impacts of this 
provision on pro se applicants, detained applicants, and other particularly vulnerable groups. In 
essence, the Departments propose to penalize asylum seekers for their lack of familiarity with U.S. 
immigration law. There is no basis in U.S. tradition or law for imposing such harsh sanctions 
absent evidence of knowingly fraudulent conduct. The Departments offer no effective explanation 
for this change in policy, no explanation for how the policy will conserve resources, and no 
assessment of its devastating implications, particularly for asylum seekers who could be rendered 
permanently ineligible for any benefits under the INA simply because they cannot afford to retain 
an attorney to help them articulate their claim—or do not have enough time to do so, given the 
severe restrictions placed upon them by the application of this new presumption at the credible 
fear interview stage.

D. If the Proposed Rule is not withdrawn, it should not have any retroactive 
applicability.

The Proposed Rule is wholly silent on the issue of retroactive applicability. To avoid any doubt 
concerning the retroactive applicability of the Proposed Rule, the Departments should at the very 
least make an affirmative pronouncement that the Proposed Rule will definitively not apply 
retroactively. Indeed, if the Proposed Rule becomes final and effective, it should not apply to 
anyone whose latest entry into the United States was prior to the effective date(s) of the rule.
Alternatively, any final rule should specifically identify the individuals and claims to which the 
Proposed Rule, and any provisions thereof, would apply.

Section 551 of the Administrative Procedures Act (APA) sets forth clear standards for rulemaking. 
According to subsection 5, “‘rule making’ means agency process for formulating, amending, or 
repealing a rule,” 5 U.S.C. § 551(5), which is what the Departments seek to do. Subsection 4, 
however, requires that any such rulemaking have a future effect. The APA defines a “rule” to mean 
“the whole or a part of an agency statement of general or particular applicability and future effect
designed to implement, interpret, or prescribe law or policy or describing the organization, 
procedure, or practice requirements of an agency.” 5 U.S.C. § 551(4) (emphasis added). “The only 
plausible reading of the italicized phrase is that rules have legal consequences only for the future.” 
Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 216 (1988). This meaning is bolstered by the 
remainder of the definition, which goes on to say that a rule “includes the approval or prescription 
for the future of rates, wages, corporate or financial structures or reorganizations thereof, prices, 
facilities, appliances, services or allowances therefor or of valuations, costs, or accounting, or 
practices bearing on any of the foregoing.” 5 U.S.C. § 551(4) (emphasis added). Indeed, the 
government’s own authority on interpretation of the APA—the Attorney General’s Manual on the 
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Administrative Procedure Act4 (a guide given great weight by courts and used by agencies in 
adjusting their procedures to the requirements of the APA)—notes that “‘rule’ includes agency 
statements not only of general applicability but also those of particular applicability applying either 
to a class or to a single person. In either case, they must be of future effect, implementing or 
prescribing future law.”5

Simply put, “[r]etroactivity is not favored in the law.” Bowen, 488 U.S. at 208. “Thus, 
congressional enactments and administrative rules will not be construed to have retroactive effect 
unless their language requires this result.” Id.; see also Criger v. Becton, 902 F.2d 1348, 1353 (8th 
Cir. 1990) (“[L]aws are to have prospective effect only, unless the law-making entity has indicated 
otherwise.”). Retroactivity is disfavored because the due process clause “protects the interests in 
fair notice and repose that may be compromised by retroactive legislation.” Landgraf v. USI Film 
Prods., 511 U.S. 244, 266 (1994); Hem v. Maurer, 458 F.3d 1185, 1190 (10th Cir. 2006). “It is 
well established that the Fifth Amendment entitles aliens to due process of law in deportation 
proceedings.” Reno v. Flores, 507 U.S. 292 (1993) (citing Yamataya v. Fisher, 189 U.S. 86, 100-
01 (1903) (“[T]his Court has never held, nor must we now be understood as holding, that 
administrative officers, when executing the provisions of a statute involving the liberty of persons, 
may disregard the fundamental principles that inhere in ‘due process of law’ as understood at the 
time of the adoption of the Constitution.”)). “[A]liens who have once passed through our gates, 
even illegally, may be expelled only after proceedings conforming to traditional standards of 
fairness encompassed in due process of law.” F.L.B. v. Lynch, 180 F. Supp. 3d 811, 819 (W.D. 
Wash. 2016) (quoting Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206, 212 (1953)).

Retroactivity will necessarily infringe upon due process rights if the Proposed Rule, or any 
provision thereof, is applied to claims of asylum seekers whose latest entry into the United States 
was before the effective date(s) of the proposed changes. The Supreme Court has repeatedly 
warned against retroactive legislation, because it “would impair rights a party possessed when he 
acted, increase a party’s liability for past conduct, or impose new duties with respect to transactions 
already completed.” Landgraf, 511 U.S. at 280. If the result of legislation “attaches new legal 
consequences to events completed before its enactment[,]” courts should be guided by “familiar 
considerations of fair notice, reasonable reliance, and settled expectations.” Id. at 269-70. This 
same principle must be followed here.

Consistent with addressing due process concerns, the Departments should specify that the
Proposed Rule does not have any retroactive effect. As the Departments admit, in FY 2022, EOIR 
hired 104 Immigration Judges for a total of 634 and completed a record 312,486 cases. Yet the 
number of cases pending before the immigration courts has risen to nearly 1.8 million, as the courts 
were unable to keep pace with the incoming volume. 88 Fed. Reg. 11704, 11715. Applying the 
Proposed Rule to pending claims would jeopardize the safety and security of nearly two million
people, whose cases would be thrown into a state of uncertainty. Such uncertainty would, without 
doubt, increase the burden on immigration courts and judges as asylum seekers and their 
representatives attempt to reconcile the effects of the new rules on their own cases. Moreover, 
applying the Proposed Rule to those who last entered the United States prior to the effective date(s) 

 
4 Tom C. Clark, U.S. Dep’t of Justice, Attorney General’s Manual on the Administrative Procedure Act (photo. 

reprint 1973) (1947), https://archive.org/details/AttorneyGeneralsManualOnTheAdministrativeProcedureActOf1947. 
5 Id. at 13.
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would undermine reliance interests and add to the uncertainty while the inevitable litigation pends. 
At the very least, the Departments should specify to whom each of the new provisions would apply 
so that all individuals who might be impacted by the Proposed Rule are on notice of the 
Departments’ intentions and can, as appropriate, challenge any attempt at retroactive application.

II. SPECIFIC COMMENTS

A. The Proposed Rule’s introduction of a presumption of asylum ineligibility for certain 
noncitizens emphasizes efficiency at the expense of due process.

American Gateways acknowledges that Immigration Courts are faced with a tremendous backlog 
of cases and that the Departments endeavor to increase the speed and efficiency of proceedings.
Yet, in several respects, the Proposed Rule prioritizes efficiency over fairness, thereby threatening 
the due process rights of asylum seekers.
 
“‘It is well established that the Fifth Amendment entitles aliens to due process of law in deportation 
proceedings.’” Demore v. Kim, 538 U.S. 510, 523 (2003) (quoting Reno v. Flores, 507 U.S. 292, 
306 (1993)). Indeed, for over a century, the Supreme Court has repeatedly affirmed that the “Due 
Process Clause applies to all persons within the United States, including aliens, whether their 
presence here is lawful, unlawful, temporary, or permanent.” Zadvydas v. Davis, 533 U.S. 678, 
679 (2001). As early as 1896, the Court held that due process rights applied to an individual 
detained for unauthorized entry into the United States. See Wong Wing v. United States, 163 U.S. 
228, 238 (1896). Less than a decade later, the Court reaffirmed that immigrants in removal 
proceedings are guaranteed due process rights, including the right “to be heard upon the questions 
involving [the] right to be and remain in the United States.” Yamataya v. Fisher, 189 U.S. 86, 101 
(1903); see also Mathews v. Diaz, 426 U.S. 67, 77 (1976) (Fifth Amendment protects all persons 
“from deprivation of life, liberty, or property without due process of law”) (citations omitted); 
Plyler v. Doe, 457 U.S. 202, 210 (1982) (same).  

It is similarly well settled that due process requires: (1) notice and (2) an opportunity to be heard. 
See, e.g., Mullane v. Cent. Hanover Bank & Tr. Co., 339 U.S. 306, 314 (1950) (“‘The fundamental 
requisite of due process of law is the opportunity to be heard.’ This right to be heard has little 
reality or worth unless one is informed that the matter is pending and can choose for himself 
whether to appear or default, acquiesce or contest.”) (internal citations omitted). In the immigration 
context, due process requires that “[a]n alien who faces deportation is entitled to a full and fair 
hearing of his claims.” Agyeman v. INS, 296 F.3d 871, 877 (9th Cir. 2002) (internal quotation 
marks and citation omitted); see also Colmenar v. INS, 210 F.3d 967, 971 (9th Cir. 2000) (“[A]n 
alien who faces deportation is entitled to a full and fair hearing of [her] claims and a reasonable 
opportunity to present evidence on [her] behalf.”); Bah v. Keisler, 249 F. App’x 876, 879 (2d Cir. 
2007) (“Due process in the asylum context requires that an applicant receive a full and fair hearing 
that provides a meaningful opportunity to be heard.”) (citing Li Hua Lin v. U.S. Dep’t of Justice,
453 F.3d 99, 104-05 (2d Cir. 2006)); Cano-Merida v. INS, 311 F.3d 960, 964 (9th Cir. 2002) 
(failure to allow the petitioner to present oral testimony constitutes a denial of right to due process). 

The civil rather than criminal nature of removal proceedings does not diminish this due process 
right: 
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Though deportation is not technically a criminal proceeding, it visits a great hardship on 
 the individual and deprives him of the right to stay and live and work in this land of 
 freedom. That deportation is a penalty . . . cannot be doubted. Meticulous care must be 
 exercised lest the procedure by which he is deprived of that liberty not meet the essential 
 standards of fairness. 

Bridges v. Wixon, 326 U.S. 135, 154 (1945). Procedural due process rights have also animated 
statutory rights that apply to immigration proceedings. Section 240 of the Immigration and 
Nationality Act (INA) delineates the contours of a fair hearing and enumerates the rights that apply 
to persons in removal proceedings. The INA provides that an “Immigration Judge shall administer 
oaths, receive evidence, and interrogate, examine, and cross-examine the alien and any witnesses.” 
8 U.S.C. § 1229a(b)(1). Moreover, “the alien shall have a reasonable opportunity to examine the 
evidence against the alien, to present evidence on the alien’s own behalf, and to cross-examine the 
witnesses presented by the Government.” Id. § 1229a(b)(4)(B). The INA’s implementing 
regulations also require a hearing. The BIA has acknowledged that “[a]t a minimum, . . . the 
regulations require that an applicant for asylum and withholding take the stand, be placed under 
oath, and be questioned as to whether the information in the written application is complete and 
correct.” Matter of Fefe, 20 I. & N. Dec. 116, 118 (BIA 1989).  

It is critical that asylum seekers be given an opportunity to understand the procedure they are 
facing, to obtain counsel, and to present all evidence in support of their claim in a full merits 
hearing. Under the Proposed Rule, asylum seekers could be deported without an asylum hearing 
if they do not pass their fear screenings. See generally 88 Fed. Reg. 11704, 11724-25. The 
Proposed Rule will be implemented during the expedited removal process, where asylum seekers 
are swiftly deported without a day in court if they do not pass their fear screenings. Id. (“Although 
the rebuttable presumption would apply to any noncitizen who is described in proposed 8 CFR 
208.33(a)(1), it would most frequently be relevant for noncitizens who are subject to expedited 
removal under section 235(b)(1) of the INA, 8 U.S.C. 1225(b)(1).”).

During the threshold fear interview, asylum seekers will be required to show that the ban does not 
apply to them or, if it does, that they can rebut the presumption of ineligibility by proving they fall 
within one of the Rule’s exceptions. Id. This will be impossible for many given that these 
screenings typically occur over the phone while asylum seekers are detained, with little or no 
access to counsel. Language barriers, abusive and dangerous conditions of confinement, acute 
trauma, and lack of knowledge of the requirements of this complex rule would make it extremely 
challenging for asylum seekers to overcome this ban in preliminary screenings. Many would be 
unable to prove to an asylum officer that they should not be banned from the right to apply for 
asylum by the rule. Those who cannot rebut the presumption will then be forced to meet a “more 
likely than not” standard just to be able to present a claim to lesser protections in the form of 
withholding of removal or CAT protection. Id.

For those forced to undergo this credible fear screening while in detention, the obstacles to due 
process are so high as to render success unachievable for most, regardless of the merits of their 
asylum claim. Asylum seekers will be forced through their fear interviews while in government 
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custody in notoriously difficult and abusive conditions,6 without prior knowledge as to the rule’s 
details or workings, and only a few hours or days away from the dangers and horrors of their flight. 
Even if legal service providers are able to obtain the ability to provide brief orientation or 
consultation services prior to a credible fear interview, there will be no meaningful access to 
representation for asylum seekers navigating this complex process.  

The severe consequences asylum seekers would face as a result of implementation of the Proposed 
Rule’s presumption of asylum ineligibility, especially at the expedited removal stage, cannot be 
understated. American Gateways has witnessed the problems with credible fear interviews 
firsthand. Indeed, American Gateways has observed several credible fear interview denials where 
the asylum officer did not follow the law, cut off the applicant’s answers to questions, mocked the 
applicant, or had an interpreter in a language the applicant did not fully understand. Given the 
reality that Immigration Judges routinely rubberstamp asylum officers’ determinations, there is an 
unacceptable chance that justice will be miscarried. Further, while asylum applicants who reach 
the Immigration Judge review stage have a right to counsel, Immigration Judges often limit the 
participation of legal counsel at the review hearing. Often, Immigration Judges do not allow 
attorneys to ask additional clarifying questions or make legal arguments to support asylum seekers’ 
claims. Most Immigration Judge reviews last less than five minutes, and in many instances the 
Immigration Judges do not ask for any clarification or additional testimony from applicants.

For example, Ms. C was a detained asylum seeker who was fleeing persecution based on the 
murder of her husband who was a police officer. He was targeted because he was a police officer 
who investigated gang activity. After he was killed, Ms. C began to receive threats and was 
attacked. She fled because she feared that she would be killed if she remained in her home country. 
She was given a negative credible fear interview finding. She requested an Immigration Judge
review. The review before the Immigration Judge took minutes. He affirmed the decision of the 
asylum officer. American Gateways intervened and requested a reinterview for Ms. C based on 
the legal error in the asylum officer’s decision and the cursory and insufficient review by the 
Immigration Judge. The Asylum Office granted Ms. C an additional interview where she was 
represented by American Gateways. She was interviewed for nearly two hours and her attorney 
was able to provide legal arguments on her behalf. Because of this additional advocacy and 

 
6 See, e.g., Catherine E. Shoichet, “The Death Toll in ICE Custody Is the Highest It’s Been in 15 Years,” CNN, 

September 30, 2020, https:// www.cnn.com/2020/09/30/us/ice-deaths-detention-2020/index.html; Joel Rose, “ACLU 
Calls on DHS to Close ICE Detention Centers, Citing High Cost of Empty Beds,” NPR, April 28, 2021, 
https://www.npr.org/2021/04/28/991679868/aclu-calls-on-dhs-toclose-ice-detention-centers-citing-high-cost-of-
empty-beds; Laura Wilson, “Violence Against Women and Girls in ICE Custody,” Global Rights for Women, 
September 21, 2020, https://globalrightsforwomen.org/featured/violence-against-women-and-girlsice-custody; 
Caitlin Dickerson, Seth Freed Wessler, and Miriam Jordan, “Immigrants Say They Were Pressured into Unneeded 
Surgeries,” New York Times, September 29, 2020, https://www.nytimes.com/2020/09/29/us/ice-hysterectomies-
surgeries-georgia. html; Ian Urbina, “The Capricious Use of Solitary Confinement against Detained Immigrants,” 
Atlantic, September 6, 2019, https:// www.theatlantic.com/politics/archive/2019/09/ice-uses-solitary-confinement-
among-detained-immigrants/597433; and Noah Lanard, “Guards Pepper-Spray Protesting Asylum Seekers at an ICE 
Detention Center,” Mother Jones, June 25, 2020, https://www. motherjones.com/politics/2020/06/guards-pepper-
spray-protesting-asylum-seekers-at-an-ice-detention-center.
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representation, the Asylum Office overturned its initial decision in Ms. C’s credible fear interview 
and allowed her to move forward with her asylum claim.

In another instance, a detained American Gateways client was given a negative credible fear 
interview determination for lack of nexus between her feared harm and a protected ground. Due 
to American Gateways’ representation during the request for review by an Immigration Judge, the 
client was able to prove up nexus on at least two protected grounds and was issued a notice to 
appear. She ultimately prevailed in her case. In several other instances, American Gateways’ 
attorneys have helped clients overcome adverse credibility findings during their interview that 
were largely the result of poor interpretation, false assumptions, or missed questions. In other 
instances, American Gateways’ staff have been able to overturn negative credible fear interview 
determinations where the asylum officer did not evaluate the applicant for eligibility for protection 
under the Convention Against Torture.

These due process violations would be magnified if the administration pursues its reported plan to 
conduct credible fear interviews within days of asylum seekers’ arrival in Customs and Border 
Protection (CBP) custody, where dire conditions and lack of access to counsel would exacerbate 
the due process nightmare. The Trump administration similarly conducted credible fear interviews 
in CBP custody through the Prompt Asylum Claim Review (PACR) and Humanitarian Asylum 
Review Process (HARP) programs, which the Biden administration ended.7 Resurrecting this 
policy and imposing the asylum ban in these fear screenings would be a due process fiasco.
 
Asylum seekers detained in CBP custody have frequently reported8 being provided insufficient or 
inedible food and water; lack of access to showers and other basic hygiene; and inability to sleep 
because of overcrowding, lack of adequate bedding, cold conditions, and lights that are kept on all 
night. For asylum seekers subjected to PACR and HARP, positive credible fear determinations 
plummeted9: according to a January 2021 United States Government Accountability Office report, 

 
7 “Executive Order on Creating a Comprehensive Regional Framework to Address the Causes of Migration, to 

Manage Migration throughout North and Central America, and to Provide Safe and Orderly Processing of Asylum 
Seekers at the United States Border.” The White House. The United States Government, February 4, 2021. 
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/02/02/executive-order-creating-a-
comprehensive-regional-framework-to-address-the-causes-of-migration-to-manage-migration-throughout-north-and-
central-america-and-to-provide-safe-and-orderly-processing/.

8 See, e.g., Human Rights Watch. “‘They Treat You Like You Are Worthless’: Internal DHS Reports on Abuses 
by US Border Officials.” Human Rights Watch, 21 Oct. 2021, https://www.hrw.org/report/2021/10/21/they-treat-you-
you-are-worthless/internal-dhs-reports-abuses-us-border-officials; Human Rights First. “Family Detention at Berks 
County Residential Center.” Human Rights First, 1 Dec. 2022, https://humanrightsfirst.org/wp-
content/uploads/2022/12/Final-Berks-Factsheet-12.1.2022_FINAL-1.pdf; Human Rights Watch. “‘The Freezer’ 
Abusive Conditions for Women and Children in US Immigration Holding Cells.” Human Rights Watch, 28 Feb. 2018, 
https://www.hrw.org/report/2018/02/28/freezer/abusive-conditions-women-and-children-us-immigration-holding-
cells.

9 Human Rights First. “A Pretense of Protection: The Dangerous Impact of the U.S. ‘Remain in Mexico’ Policy.” 
Human Rights First, Jan. 2023, https://humanrightsfirst.org/wp-content/uploads/2023/01/PretenseofProtection-
21.pdf.

CLP_PC_031507

Case 4:18-cv-06810-JST   Document 181-3   Filed 06/23/23   Page 259 of 283



 12  

only 18 percent of individuals in PACR and 30 percent in HARP passed their screenings, as shown
in the figure below.10

11 
This is compared to 40 percent nationwide (excluding HARP and PACR) during the same period.12

The following examples from the American Gateways experience highlight the impacts of 
detention on asylum seekers and the ways in which the Proposed Rule would lead to magnified 
due process violations for detained asylum seekers in particular:  
 

American Gateways has worked with a number of indigenous Kichwa speakers from 
Ecuador at the Hutto detention center. After months of difficulty in locating an interpreter 
that the detained women needed, American Gateways was able to locate one interpreter 
who speaks the correct dialect, which the women could understand. Coordinating a time 
when the interpreter is available that also corresponds to the rigid schedule at the detention 
center (so as not to conflict with numerous counts and other meetings at the facility) has 
often been difficult. Many of these women have family and community support in the U.S. 
and would be able to find representation and interpretation services much more easily if 
they were not detained and each of these women are asylum seekers who have suffered a 
great deal of trauma. Detention has exacerbated their trauma and also made them feel more 
isolated, due to the inability to communicate effectively with American Gateways, with 
ICE, with the Asylum Office, and with the Immigration Court. 
American Gateways represented an unaccompanied minor, Miss K, from Sierra Leone who 
had been incorrectly placed in adult detention at Hutto. She was 17 years old and spoke 
only Krio. Finding an appropriate interpreter was incredibly difficult and it also became 
clear that ICE and the contractors at the detention center were communicating (or 
attempting to communicate) with her in English despite the fact that she did not understand 
English. Several medical authorizations and other documents were explained to Miss K in 
English. Despite not understanding what she was signing, she did so out of fear. Once 
American Gateways was able to obtain a Krio interpreter (of which there are very limited 

 
10 U.S. Government Accountability Office. “Central America: Regional Development Plan Includes Strategies 

to Address Migration, but Implementation Challenges Remain.” GAO-21-144, U.S. Government Accountability 
Office, Feb. 2021, https://www.gao.gov/assets/gao-21-144.pdf.

11 Id.
12 Id.
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numbers), American Gateways was able to review the documents she signed with her and 
discovered that she did not understand that she had consented to medical procedures, 
including a dental exam. Detention made communicating with Miss K more difficult 
because there were limited options for Krio interpreters. American Gateways had to 
prepare her asylum case via a phone interpreter when that interpreter was available. She 
should have been released, and correctly identified as an unaccompanied minor thus 
limiting her detention, but the language barrier was something that prevented this in the 
first place. 

 
American Gateways became very involved in the asylum cases of several women from 
East Africa because Immigration Judges were requiring proof of female genital mutilation 
(FGM) in order to grant these women asylum. However, the medical staff at Hutto would 
not perform the exams needed to prove FGM. American Gateways had to coordinate with 
an outside clinic and ICE to get the exams performed, but this proved to be burdensome. 
Detention only creates substantial barriers to these types of efforts, and pro se respondents 
would have little to no chance of prevailing on FGM-based claims when detention facilities 
refuse access to necessary medical exams.

Detention thus severely raises the hurdles asylum seekers already face in obtaining legal counsel, 
locating interpreters who speak the asylum seeker’s language or dialect, or even collecting any 
other resources—such as documents or medical proof—that could assist the asylum seeker with 
overcoming the presumption of asylum ineligibility during credible fear screenings. It is 
undeniable that these barriers raise grave due process concerns under the Fifth Amendment.

Furthermore, American Gateways emphasizes that the Proposed Rule fails to recognize the
significant due process concerns raised by the various parole processes that have already been 
implemented and from which the Departments claim to draw “lessons” in drafting the Proposed 
Rule—i.e., the Uniting for Ukraine (“U4U”) and Venezuela parole processes, as well as the 
processes for Cubans, Haitians, and Nicaraguans, under which DHS imposed new consequences 
for those who cross the border without authorization in the form of returns to Mexico. 88 Fed. Reg. 
11704, 11706. These parole programs have been criticized as allowing only small numbers of 
migrants into the United States, and having a disproportionately negative impact on low-income 
individuals who may not be able to find sponsors as required under the programs. For example, up 
to 30,000 “qualifying nationals” per month from Cuba, Nicaragua, Haiti and Venezuela have been 
allowed “to reside legally in the United States for up to two years and to receive permission to 
work here during that period” pursuant to the parole process created for migrants of those 
nationalities.13 But as the Departments themselves acknowledge, the number of daily encounters 
prior to announcement of these processes was 928 for Cuban, Haitian, and Nicaraguan nationals 
alone, and over 1,100 for Venezuelan nationals—on average more than 740,220 per year, or 
61,685 per month. See 88 Fed. Reg. 11704, 11706. Moreover, the parole process for Haitians 

 
13 Lavers, M. K. (2023, January 6). Advocacy groups criticize new Biden immigration policies. Washington 

Blade: LGBTQ News, Politics, LGBTQ Rights, Gay News. https://www.washingtonblade.com/2023/01/05/advocacy-
groups-criticize-new-biden-immigration-policies/.
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ignores the fact that Haiti lacks a functioning government, creating severe obstacles for Haitian 
migrants attempting to obtain passports in the first instance.14

B. The Proposed Rule’s exceptions to the “rebuttable presumption” will be impossible 
to navigate for pro se asylum seekers.

 
The Proposed Rule creates a complex system to bypass the rebuttable presumption, which includes 
demonstrating by the “preponderance of the evidence” that “exceptionally compelling
circumstances exist.” 88 Fed. Reg. 11704, 11723. The Proposed Rule specifically lists a number 
of “per se grounds for rebuttal” of the presumption: acute medical emergency, imminent and 
extreme threat to life or safety (such as rape, kidnapping, torture, or murder), and satisfying the 
legal definition of a “victim of a severe form of tracking in persons.” Id.

Navigating this added layer to our already complex asylum system will be particularly problematic 
given the application of the rebuttable presumption to the credible fear interview stage. Under this 
Proposed Rule, the asylum officer determines whether the asylum seeker has rebutted this 
presumption. Id. at 11724 (“For each noncitizen referred to an asylum officer for a credible fear 
interview, the asylum officer would first determine if the noncitizen is covered by and fails to rebut
the presumption of ineligibility”). If they have not, they receive a negative fear determination for 
their asylum claim. Id. The asylum officer will then determine whether the asylum seeker 
established a “reasonable possibility” of persecution or torture—a standard that is higher than the 
credible fear standard and more difficult to meet.15 They will likely navigate this rebuttable 
presumption alone, as asylum seekers very rarely have attorney representation at this stage.

Asylum seekers face a difficult time obtaining representation for their initial asylum office 
“hearing.” Legal representation rates among noncitizens in removal proceedings generally are low. 
As of 2016, only 37% of individuals appearing before immigration courts secured legal 
representation.16 Immigrants in detention were the least likely to obtain representation—only 14%
had legal counsel.17 Access to counsel is often outcome-determinative. Represented detainees are 
ten-and a-half times more likely than their pro se counterparts to win their cases.18 The disparities 
are similarly high for asylum seekers (both detained and non-detained). In Fiscal Year (FY) 2020, 

 
14 “Passport rush blamed on US policy stalls adoptions in Haiti.” Associated Press, February 10, 2023, 

https://apnews.com/article/biden-politics-united-states-government-caribbean-haiti-
f98a84e03e56e2702fb6880ec1825f0f (noting that the “U.S. policy change has unleashed a rush for passports at Haiti’s 
main immigration office,” and that “the ensuing demand for Haitian passports has overwhelmed Haiti’s passport office 
in the capital, Port-au-Prince, where people with appointments cannot squeeze through the aggressive crowd or secure 
new appointments.”).

15 American Immigration Council. “Asylum in the United States.” Accessed March 26, 2023. 
https://www.americanimmigrationcouncil.org/research/asylum-united-states.

16 Ingrid Eagly & Steven Shafer, Access To Counsel In Immigration Court, Am. Immigration Council (Sept. 28, 
2016), https://www.americanimmigrationcouncil.org/research/access-counsel-immigration-court.

17 Eagly, https://www.americanimmigrationcouncil.org/research/access-counsel-immigration-court. Since 2000, 
representation rates for detained individuals have ranged between roughly 10% and 30%. According to some 
estimates, the rates leveled off between 2015 and 2017 at about 30%. See TRAC Immigration, Who Is Represented in 
Immigration Court? (Oct. 16, 2017), https://trac.syr.edu/immigration/reports/485/.

18 Eagly, https://www.americanimmigrationcouncil.org/research/access-counsel-immigration-court.
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the overall asylum denial rate rose for the eighth straight year to 71.6%.19 The denial rate for 
unrepresented asylum seekers was a staggering 82.3% (versus 68.9% for represented asylum 
seekers).20 During the first quarter of FY 2020, less than 27% of asylum requests were granted in 
immigration court—a 36.6% decline from FY 2016.21 The asylum grant rate for Central American 
migrants has declined even more steeply to 13.3%—a 50% decline from FY 2016.22 For those 
caged in detention facilities, where myriad barriers frustrate efforts to access counsel and basic 
legal information, circumstances are even more dire. Because noncitizens appearing before 
immigration courts have no right to government-appointed counsel, pro se respondents must often 
confront the complex process of drafting filings, filling out forms, and presenting arguments to a 
judge with little to no legal, technical, or linguistic guidance. As a result, thousands of detained 
immigrations without legal representation rely on legal services organizations like American 
Gateways for pro se legal assistance.

Furthermore, even if they somehow proceed past the credible fear interview stage to a full asylum 
adjudication, pro se respondents face significant challenges in appearing before immigration 
courts without counsel. Most individuals in removal proceedings do not speak English and have 
little, if any, familiarity with U.S. immigration law, which courts have described as “a maze of 
hyper-technical statutes and regulations that engender waste, delay, and confusion,” including 
among immigration lawyers.23 Applications for relief must be submitted in English, or they will 
be deemed abandoned and the respondent ordered removed. Without the assistance of counsel, 
few individuals—many of whom are torture or trauma survivors who suffer from post-traumatic 
stress disorder or other mental health ailments—can successfully complete required legal forms, 
much less complete them within the required time constraints. Given this, it is imperative that 
asylum seekers be given an opportunity to obtain counsel and present all evidence in support of 
their claims in full merits hearings before Immigration Judges.
 
The Biden administration faces a very real challenge at the southern border. This region is where
the most vulnerable asylum seekers arrive, including those who do not have access to a plane ticket 
to fly to the United States through the newly established parole programs. However, the Proposed 
Rule is not the answer to these challenges. This Proposed Rule adds unnecessary complexity to 

 
19 TRAC Immigration, Asylum Denial Rates Continue To Climb (Oct. 28, 2020), 

https://trac.syr.edu/immigration/reports/630/ (asylum was granted in just 26.3% of cases; in an additional 2.1% of 
cases, some other form of relief (e.g., statutory withholding of removal or withholding of removal under CAT) was 
granted when asylum itself was denied); see also TRAC Immigration, Record Number of Asylum Cases in FY 2019
(Jan. 8, 2020), https://trac.syr.edu/immigration/reports/588/ (reporting asylum denial rate of 69% in FY 2019).

20 TRAC Immigration, Asylum Denial Rates Continue to Climb, supra note 19. Between FY 2019 and FY 2020, 
the percentage of unrepresented asylum seekers increased from 15.6% to 20%. Id. This decrease in representation is 
one of several factors that have contributed to the increase in denial rates.

21 Human Rights First, Grant Rates Plummet As Trump Administration Dismantles U.S. Asylum System, Blocks 
and Deports Refugees, Fact Sheet, 2 (June 2020), 
https://www.humanrightsfirst.org/sites/default/files/AdministrationDismantlingUSAsylumSystem.pdf. USCIS has 
not released data for the first quarter of FY 2020. As of FY 2019, the asylum grant rate for affirmative asylum claims 
adjudicated before USCIS was 30.7%—a decline of 28.8% since FY 2016. Id.

22 Id. at 1; see also TRAC Immigration, Asylum Denial Rates Continue to Climb, supra note 19 (reporting that 
denial rates for asylum seekers from Honduras, Guatemala, and El Salvador in FY 2020 were 87.3%, 85.8%, and 85%, 
respectively).

23 Drax v. Reno, 338 F.3d 98, 99 (2d Cir. 2003).
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the asylum process that will become insurmountable barriers to asylum, especially to those who 
do not have legal counsel.
 

C. The Proposed Rule’s presumption of asylum ineligibility would disparately harm 
black, brown, and indigenous asylum seekers.

 
The Proposed Rule discriminates against asylum seekers based on manner of entry and transit and 
will have a racially disparate impact on asylum seekers from Africa, the Caribbean, and Latin 
America. The proposed ban, which applies only to people who seek protection at the southern 
border, will disproportionately harm people of color who do not have the resources or ability to 
arrive in the United States by plane.
 
The United States and other countries employ visa regimes to prevent low income people of color 
from reaching their countries’ territories to seek asylum while often allowing access to people from 
wealthier and predominantly white nations.24 Imposing a ban on refugees seeking safety at the 
southwest border will, like the Trump third-country transit ban, disproportionately harm people of 
color who must undertake an often difficult and dangerous journey to arrive in the United States 
by way of the southern border. During the period that the Trump transit ban was implemented, 
immigration court asylum denial rates skyrocketed for many Black, Brown, and Indigenous 
asylum seekers requesting safety at the southern border.25 For instance, asylum grant rates declined 
by 45 percent for Cameroonian asylum applicants, 32.4 percent for Cubans, 29.9 percent for 
Venezuelans, 17 percent for Eritreans, 12.9 percent for Hondurans, 12 percent for Congolese 
(DRC), and 7.7 percent for Guatemalans from December 2019 to March 2020, compared to the 
year before the third-country transit asylum ban began to affect refugee claims, according to data 
analyzed by Syracuse University’s Transactional Records Access Clearinghouse. 
 
Additionally, as discussed below, requiring asylum seekers to use CBP One to seek asylum at the 
border disparately harms Black asylum seekers due to racial bias in its facial recognition 
technology26 and is inaccessible to many Indigenous, African, and other asylum seekers due to 
language barriers. This proposed asylum ban will significantly thwart the Biden administration’s 
stated commitment to racial justice and equity.27

 
The ban also builds in nationality-based discrimination in access to asylum, as it largely bans 
asylum for people who do not enter the United States via limited parole initiatives or previously 
scheduled appointments at ports of entry while simultaneously only affording limited access to 

 
24 Women’s Refugee Commission. “Visa Regimes: A Threat to Migrants’ Access to Safety and Asylum.” June 

2022. Accessed March 26, 2023. https://www.womensrefugeecommission.org/wp-content/uploads/2022/06/Visa-
Regimes-A-Threat-to-Migrants-Access-to-Safety-and-Asylum.pdf.

25 Human Rights First. “The Asylum Ban: Ending the Ban and Protecting Asylum Seekers.” January 2023. 
Accessed March 26, 2023. https://humanrightsfirst.org/wp-
content/uploads/2023/01/AsylumBanFactsheet_final2.pdf.

26 Melissa del Bosque, “Facial recognition bias frustrates Black asylum applicants to US, advocates say,” The 
Guardian, February 8, 2023.

27 “Executive Order on Further Advancing Racial Equity and Support for Underserved Communities Through 
The Federal Government,” EO 13985, February 16, 2023, https://www.whitehouse.gov/briefing-room/presidential-
actions/2023/02/16/executive-order-on-further-advancing-racial-equity-and-support-for-underserved-communities-
through-the-federal-government/ (accessed March 26, 2023).
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parole initiatives for certain nationalities.28 For instance, while there are currently limited parole 
initiatives for some nationalities, there are no similar parole initiatives for people from Guatemala, 
Honduras, and El Salvador—and recent reporting has indicated the Biden administration plans to 
wield the asylum ban against these nationalities.29

 
D. The Proposed Rule’s presumption of asylum ineligibility raises concerns regarding 

domestic and international refugee and asylum law obligations.

As a signatory to the 1967 Protocol of the 1951 Convention Relating to the Status of Refugees (the 
“1967 Protocol”),30 the United States has obligations under international law to afford protections
to individuals who have a well-founded fear of being persecuted in their home country. 
Furthermore, when Congress passed the Refugee Act in 1980, thereby incorporating those 
obligations into domestic law, it made its intentions abundantly clear: The purpose was to enforce 
the “historic policy of the United States to respond to the urgent needs of persons subject to 
persecution in their homelands.”31

The Proposed Rule, in its totality, contravenes this congressional intent and U.S. law governing 
asylum access, expedited removal procedures, and prohibitions on the return of refugees to 
persecution and torture. In purporting to protect the United States from asylum seekers, the 
Proposed Rule turns the presumption in favor of extending protections to asylum seekers on its 
head. The Departments’ attempt to dismantle the asylum system is unlawful and indefensible.

As a historical matter, the United States played a lead role in drafting the Refugee Convention in 
the aftermath of World War II. By later acceding to the Refugee Protocol, the United States 
promised to abide by the Convention’s legal requirements. These requirements include non-
discriminatory access to asylum, the prohibition against returning refugees to persecution, and the
prohibition against imposing improper penalties on people seeking refugee protection based on 
manner of entry. The U.N. Refugee Agency (UNHCR) previously warned, with respect to the 
Trump administration’s entry and transit bans, that such asylum bans are not consistent with 
fundamental protections of refugee law, including the right to seek asylum, the principle of non-
refoulement, and the prohibition against penalties for irregular entry. By denying asylum where an 
individual has not used certain limited migration pathways, the Proposed Rule attempts to 
unlawfully use the existence of lawful pathways as a justification to deny access to asylum at the 

 
28 Human Rights Watch. “Biden’s New Plan No Help for Desperate Venezuelan Refugees.” Human Rights 

Watch, 28 Oct. 2022, https://www.hrw.org/news/2022/10/28/bidens-new-plan-no-help-desperate-venezuelan-
refugees.

29 NBC News. “Biden to block migrants with Trump-era Stephen Miller tactic.” NBC News, 8 Mar. 2022, 
https://www.nbcnews.com/politics/immigration/biden-block-migrants-trump-era-stephen-miller-tactic-rcna71282.

30 The 1967 Protocol incorporates Articles 2 through 34 of the 1951 Refugee Convention, making those 
provisions binding on countries that have acceded to the 1967 Protocol, including countries like the United States that 
have not acceded to the Convention itself. See Protocol Relating to the Status of Refugees, Jan. 31, 1967, 606 U.N.T.S. 
267, https://www.refworld.org/docid/3ae6b3ae4.html (hereinafter the 1967 Protocol); Convention Relating to the 
Status of Refugees, July 28, 1951, 189 U.N.T.S. 137, https://www.refworld.org/docid/3be01b964.html (hereinafter 
the 1951 Refugee Convention).

31 Refugee Act of 1980, § 101(a), Pub. L. No. 96–212, 94 Stat. 102 (1980) (hereinafter the 1980 Refugee Act).
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border.32 UNHCR, IOM, and UNICEF recently warned that the provision of safe pathways “cannot 
come at the expense of the fundamental human right to seek asylum.”33

Furthermore, the Refugee Act of 1980, which incorporated these principles of the 1967 Protocol 
into domestic U.S. law, provides any person arriving at a U.S. border the right to seek asylum, 
regardless of the person’s status or manner of entry. Specifically, 8 U.S.C. 1158 provides that 
people may apply for asylum regardless of manner of entry into the United States. It also delineates 
limited exceptions where an asylum seeker may be denied asylum based on travel through another 
country, but these restrictions only apply where an individual was “firmly resettled” in another 
country (defined to mean the person was eligible for or received permanent legal status in that 
country) or if the U.S. has a formal “safe third country” agreement with a country where refugees 
would be safe from persecution and have access to fair asylum procedures. The statute prohibits
the administration from issuing restrictions on asylum that are inconsistent with these provisions. 
8 U.S.C. 1231 codified the prohibition against returning refugees to countries where they face 
persecution.

But the central function of this Proposed Rule is to limit asylum eligibility at the southern border 
based on a person’s manner of entry or transit, their ability to access technology, and/or the number 
of appointments that DHS decides to make available on a given day. The presumption of asylum 
ineligibility that arises from this function directly contravenes the principle of non-discriminatory 
asylum access codified by the 1980 Refugee Act. The Proposed Rule, which conditions access to 
asylum on manner of entry and transit, would result in the return of refugees to danger and 
unequivocally contravenes these provisions of U.S. law.
 
Indeed, this central premise of the Rule recalls similar bans issued by the Trump administration, 
which were repeatedly struck down by federal courts.34 During the time it was in place, the Trump-
era rule that banned asylum seekers based on their manner of transit resulted in migrants with 
strong claims to asylum being rapidly deported to their persecutors, and separated countless 
families when refugees barred from asylum under the rule obtained lesser protections that did not 
allow them to apply for family members abroad. These harms will inevitably recur under the 
Proposed Rule.

 
32 See generally Comment on the Proposed Rule by the Department of Homeland Security (DHS) and the 

Executive Office for Immigration Review (EOIR) on Circumvention of Lawful Pathways | Human Rights Watch. 
“Comment on the Proposed Rule by the Department of Homeland Security (DHS) and the Executive Office for 
Immigration Review (EOIR) on Circumvention of Lawful Pathways,” March 24, 2023. 
https://www.hrw.org/news/2023/03/24/comment-proposed-rule-department-homeland-security-dhs-and-executive-
office.

33 “UNHCR, IOM and UNICEF Welcome New Pathways for Regular Entry to the US, Reiterate Concern over 
Restrictions on Access to Asylum,” Joint statement by UNHCR, IOM, and UNICEF, October 14, 2022, 
https://www.unhcr.org/en-us/news/press/2022/10/63497be44/unhcr-iom-and-unicef-welcome-new-pathways-for-
regular-entry-to-the-us-reiterate.html (accessed March 26, 2023).

34 O.A. et al. v. Donald J. Trump et al. and S.M.S.R. et al. v. Donald J. Trump et al., No. 1:18-cv-02718-RDM, 
Memorandum Opinion, (D.D.C. Aug. 2, 2019), 
https://www.caircoalition.org/sites/default/files/Memo%20Opinion%20Dkt.%2092.pdf (accessed March 26, 2023); 
Capital Area Immigrants’ Rights Coal. v. Trump, Civil Action No. 19-2117 (TJK) and Civil Action No. 19-2530 
(TJK), (D.D.C. June 30, 2020), https://casetext.com/case/capital-area-immigrants-rights-coal-v-trump (accessed 
March 26, 2023); East Bay v. Barr, No. 19-cv-04073-JST, (N.D. Cal. February 16, 2021), 
https://www.aclu.org/cases/east-bay-v-barr?document=pi-order (accessed March 26, 2023).
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The Proposed Rule also violates specific congressional intent concerning asylum seekers. In 1996, 
Congress created the expedited removal process through the Illegal Immigration Reform and 
Immigrant Responsibility Act (IIRIRA). Under this process, asylum seekers placed in expedited 
removal who establish a credible fear of persecution must be referred for full asylum adjudications. 
The Proposed Rule attempts to unlawfully circumvent the credible fear screening standard 
established by Congress, which was intended to be a low screening threshold. The government is 
required to refer asylum seekers in expedited removal for full asylum adjudications if they can 
show a “significant possibility” that they could establish asylum eligibility in a full hearing. The 
Proposed Rule attempts to eviscerate this standard by first requiring asylum seekers to prove to an 
asylum officer by a preponderance of evidence that they can rebut the presumption of asylum 
ineligibility, and then requiring those who cannot overcome the presumption to meet a higher fear 
standard before being permitted to seek protection. This provision is inconsistent with U.S. law. 

In addition, the Proposed Rule violates the Refugee Convention’s prohibition against imposing 
improper penalties on asylum seekers based on their irregular entry into the country of refuge. The 
Departments explicitly note that the asylum ban would inflict “consequences” on people seeking 
asylum—a blatant attempt to punish people based on their manner of entry into the United States. 
These consequences could include the denial of access to asylum, deportation to harm, family 
separation, and deprivation of a path to naturalization. With respect to the Trump administration’s 
entry ban, UNHCR has stated that “[n]either the 1951 Convention nor the 1967 Protocol permits 
parties to condition access to asylum procedures on regular entry.”35

The Proposed Rule’s implementation of a presumption of asylum ineligibility for many 
noncitizens entering the U.S. from the southern border violates these key provisions of U.S. law 
and treaty commitments. Indeed, similar Trump administration asylum bans targeting refugees at 
the border based on manner of entry and transit were vacated and enjoined by federal courts for 
violating these provisions of U.S. law, as discussed throughout these comments. In 2021, when 
the Biden administration first considered adopting an asylum ban, legal counsel for the White 
House warned that it could be struck down as illegal for the same reason that federal courts struck 
down the Trump administration bans. Nonetheless, the Departments have decided to proceed with 
this patently illegal policy.36

Finally, the Proposed Rule will, in effect, shift to other countries the responsibility for adjudicating 
asylum claims, providing appropriate reception arrangements, and granting international 

 
35 See generally Comment on the Proposed Rule by the Department of Homeland Security (DHS) and the 

Executive Office for Immigration Review (EOIR) on Circumvention of Lawful Pathways | Human Rights Watch. 
“Comment on the Proposed Rule by the Department of Homeland Security (DHS) and the Executive Office for 
Immigration Review (EOIR) on Circumvention of Lawful Pathways,” March 24, 2023. 
https://www.hrw.org/news/2023/03/24/comment-proposed-rule-department-homeland-security-dhs-and-executive-
office.

36 Camilo Montoya-Galvez, “U.S. Officials Clashed over Asylum Restriction, and Its Legality, Before Biden 
Proposed It,” CBS News, March 1, 2023, https://www.cbsnews.com/news/immigration-biden-asylum-restrictions-
legality/ (accessed March 26, 2023).
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protection.37 This is true regardless of whether the individual is pursuing protection in the United 
States. The Proposed Rule would have a potential significant negative impact on those individuals, 
particularly in cases where they lack a reasonable connection or link to those States but do have 
one to the United States.38

The Proposed Rule’s conditionality based on transit vitiates the right to seek asylum and the core 
principle of non-refoulement.39 First, such conditionality amounts to a unilateral, de facto transfer 
of responsibility for adjudication to another state without the necessary safeguards in place, and 
second, the conditionality goes beyond the exhaustive exclusion framework contemplated in the 
1951 Convention and its 1967 Protocol.40

Asylum seekers should ordinarily be processed in the state in which they seek asylum.41 As a
limited exception to this general rule, states may enter into an agreement with another state to 
facilitate the transfer of asylum seekers.42 While international law does not prevent states from 
entering into responsibility-sharing arrangements which allocate responsibility for adjudicating 
asylum claims between them, it does require protections to ensure that the individual’s rights are 
upheld.43 Any transfer of people who may be in need of international protection from one country 
to another must ensure that asylum seekers receive the protection guaranteed to them by the 1951 
Convention, including but not limited to, the protection from refoulement articulated in Article 
33.44

E. The Proposed Rule’s presumption of asylum ineligibility for asylum seekers who did 
not obtain an appointment to present at the border using CBP One raises equal access 
concerns.

The Proposed Rule introduces an entirely new concept into the U.S. asylum system—it renders 
asylum at the southern border contingent on migrants’ ability to access and properly utilize a 
mobile phone app prior to their arrival. All asylum seekers attempting to enter the United States 
between ports of entry and those arriving at ports who are subject to the new transit grounds of 
ineligibility will be ineligible for asylum unless they made an advance appointment to present at 
the port of entry using the CBP One app.

Requiring access to technology to secure asylum access fails to account for gaps in technology, 
language access, and economic disparities between groups of migrants attempting to use the app 
while fleeing harm. The result will be an asylum system that leaves behind those with fewer 
resources, often those in the greatest need. 

 
37 See generally United Nations High Commissioner for Refugees (UNHCR), “Comments of the United Nations 

High Commissioner for Refugees on the Proposed Rule: Circumvention of Lawful Pathways” (20 March 2023), 
accessed March 26, 2023, https://www.refworld.org/pdfid/6417e6674.pdf.

38 Id.
39 Id.
40 Id.
41 Id.
42 Id.
43 Id.
44 Id.
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Furthermore, the CBP One app in its limited roll-out has already proven extremely flawed: users 
have reported frequent glitches and appointments that fill up before they can access them; and the 
facial recognition technology is racially disparate in application, often rejecting photos of migrants 
with darker skin.45

CBP One is an extremely flawed government tool for requesting an appointment at a port of entry
and is inaccessible to many asylum seekers due to financial, language, technological, and other 
barriers. It clearly discriminates against Black and Indigenous asylum seekers, and has very limited 
appointment slots such that requiring asylum seekers to use the application essentially turns asylum 
access into a lottery. The Proposed Rule attempts to establish CBP One as the only mechanism to 
request asylum at the southern border and seeks to punish those who cannot wait indefinitely in 
danger while they attempt to schedule an appointment.  
 
The rule requires asylum seekers at the southwest border to schedule appointments through the 
CBP One app and would generally deny asylum to refugees who arrive at a border port of entry 
without a previously scheduled appointment and were not denied protection in a transit country. 
CBP One is impossible for many asylum seekers to access or use,46 including those who do not 
have the resources to obtain a smartphone, access to Wi-Fi, or the ability to navigate the app. The 
app is not available in most languages—including Indigenous languages—and all error messages 
are in English, effectively barring many asylum seekers from using the app. It also disparately 
harms Black asylum seekers47 due to racial bias in its facial recognition technology, which has 
prevented many from obtaining an appointment. Asylum seekers who can access and navigate the 
app are still often unable to schedule appointments due to extremely limited slots and are forced 
to remain in dangerous conditions indefinitely. Requiring asylum seekers to use CBP One at the 
southwest border also raises concerns that the system will be used for illegal metering (based not 
on wait time but on luck, technology skills, or resources to secure an appointment—turning asylum 
access in effect into a lottery). 
 
Requiring asylum seekers to schedule an appointment through CBP One has already resulted in 
horrific violence and death, including the murder of a 17-year-old Cuban child in Mexico who was 
required to wait weeks for an appointment.48

F. If the Proposed Rule is to apply at all, it should not apply at the credible fear interview 
stage; asylum seekers should be given the opportunity to have an asylum hearing 
before the Immigration Judge.

 
 

45 Herrera, J., Solomon, D., Articles, V., Holley, P., Cantu, R., Hooks, C., Hardy, M., Oldershausen, S. V., 
Scudder, C., Sharpe, P., Ross, R., O’Neal, S., & McCarthy, W. (2023, March 2). Fleeing for Your Life? There’s An 
App for That. Texas Monthly. https://www.texasmonthly.com/news-politics/cbp-app-asylum-biden-administration/.

46 Leutert, Stephanie, and Caitlyn Yates. “Asylum Processing at the U.S.-Mexico Border: February 2023.” 
Strauss Center for International Security and Law. The University of Texas at Austin, February 2023. 
https://www.strausscenter.org/wp-content/uploads/Feb_2023_Asylum_Processing.pdf.

47 Bosque, Melissa del. “Facial Recognition Bias Frustrates Black Asylum Applicants to US, Advocates Say.” 
the Guardian, February 8, 2023. https://www.theguardian.com/us-news/2023/feb/08/us-immigration-cbp-one-app-
facial-recognition-bias.

48 Herrera, Jack, Dan Solomon, View Articles, Peter Holley, Ryan Cantu, Christopher Hooks, Michael Hardy, et 
al. “Fleeing for Your Life? There’s An App for That.” Texas Monthly, March 2, 2023. 
https://www.texasmonthly.com/news-politics/cbp-app-asylum-biden-administration/.
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The asylum ban would apply in the fundamentally flawed expedited removal process as well as in 
full asylum adjudications before USCIS and the immigration court. As mentioned above, 
expedited removal is the process that allows the U.S. government to deport people arriving at the 
border without ever seeing an Immigration Judge if they do not express fear or do not pass a 
“credible fear” screening interview where they must show a significant possibility that they could 
establish asylum eligibility in a full hearing. 

In expedited removal, asylum seekers covered by the Proposed Rule would be required to gather 
the evidence and arguments necessary to “rebut the presumption of ineligibility” (in other words, 
prove they fall within one of the few exceptions to the rule). Those who fail to do so would be 
automatically subject to a higher screening standard (in violation of 8 U.S. Code § 1225 governing 
credible fear interviews) and would face deportation to danger if they cannot pass the screening. 
Even those who do pass would be subject to the presumption of ineligibility in an immigration 
hearing and if barred from asylum would only be eligible for lesser forms of protection known as 
Withholding of Removal or Convention Against Torture (CAT) protection. These protections do 
not provide a pathway to citizenship, are subject to revocation at any time, and do not allow people 
to petition for their spouses and children.
 
The Proposed Rule will also apply to immigrants in full asylum hearings before USCIS and the 
immigration court. In these proceedings, asylum seekers would be denied asylum if they cannot 
rebut the presumption of ineligibility, resulting in the deportation of many refugees and leaving 
others with only lesser forms of protection available to them. 
 
Asylum seekers who are banned by the rule during their credible fear interviews would have to 
meet a heightened screening standard in order to access immigration court hearings and would be 
subject to deportation if they cannot pass the screening. As discussed above, the Proposed Rule’s 
attempt to illegally elevate the credible fear standard established by Congress violates the statute 
and congressional intent in setting a low screening threshold.

Even when an applicant who applies for asylum affirmatively is able to develop a full evidentiary 
record before an asylum officer, it is still extremely difficult to prevail on meritorious claims. For 
detained applicants, it is even harder to prevail on a meritorious claim before an asylum officer.
Detained applicants are much more likely to be unrepresented and rarely have the ability to develop 
evidence before the asylum officer. In these cases, it is even more critical that applicants have the 
opportunity to present their claims at a full evidentiary hearing before an Immigration Judge.

Ultimately, to ensure that asylum seekers due process rights are protected, they must receive full 
hearings in front of Immigration Judges—not just a de novo record review. Eliminating the full 
hearing does not properly balance efficiency and fairness considerations especially, as noted 
above, for detained and other pro se litigants. If the Departments want to increase efficiency, then 
they should place all applicants in Section 240 removal proceedings instead of expedited removal 
proceedings, which are only compounding the existing backlog of cases. Placing applicants whose 
defensive asylum applications are denied by USCIS into full Section 240 proceedings will also 
remedy the disparate treatment of defensive cases and affirmative cases, the latter of which are 
referred to Immigration Court for a full hearing if denied by USCIS. 
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�

Travel Advisory

October 5, 2022

See State Summaries

Last Updated: Reissued with updates to health
information

See state summaries and advisory levels below for
information on your specific travel destination. Some areas of
Mexico have increased risk of crime and kidnapping.

Country Summary: Violent crime – such as homicide,
kidnapping, carjacking, and robbery – is widespread and
common in Mexico. The U.S. government has limited ability
to provide emergency services to U.S. citizens in many areas
of Mexico, as travel by U.S. government employees to certain
areas is prohibited or restricted. In many states, local
emergency services are limited outside the state capital or
major cities.

U.S. citizens are advised to adhere to restrictions on U.S.
government employee travel. State-specific restrictions are
included in the individual state advisories below. U.S.
government employees may not travel between cities after
dark, may not hail taxis on the street, and must rely on
dispatched vehicles, including app-based services like Uber,
and regulated taxi stands. U.S. government employees should
avoid traveling alone, especially in remote areas. U.S.
government employees may not drive from the U.S.-Mexico
border to or from the interior parts of Mexico, except daytime
travel within Baja California and between Nogales and
Hermosillo on Mexican Federal Highway 15D, and between
Nuevo Laredo and Monterrey on Highway 85D.

Read the country information page for additional information
on travel to Mexico.

Do Not Travel To:

Colima state due to crime and kidnapping.

Mexico Travel Advisory
Travel Advisory
Levels

Information for
Vaccinated
Travelers

The CDC's latest
guidance on
international travel
for vaccinated
people can be
found here�.
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Mexico Travel Advisory

Guerrero state due to crime.
Michoacan state due to crime and kidnapping.
Sinaloa state due to crime and kidnapping
Tamaulipas state due to crime and kidnapping.
Zacatecas state due to crime and kidnapping.

Reconsider Travel To:

Baja California state due to crime and kidnapping.
Chihuahua state due to crime and kidnapping.
Durango state due to crime.
Guanajuato state due to crime and kidnapping.
Jalisco state due to crime and kidnapping.
Morelos state due to crime.
Sonora state due to crime and kidnapping.

Exercise Increased Caution When Traveling To:

Aguascalientes state due to crime.
Baja California Sur state due to crime.
Chiapas state due to crime.
Coahuila state due to crime.
Hidalgo state due to crime.
Mexico City due to crime.
Mexico State due to crime.
Nayarit state due to crime.
Nuevo Leon state due to crime and kidnapping.
Oaxaca state due to crime.
Puebla state due to crime and kidnapping.
Queretaro state due to crime.
Quintana Roo state due to crime and kidnapping.
San Luis Potosi state due to crime and kidnapping.
Tabasco state due to crime.
Tlaxcala state due to crime.
Veracruz state due to crime.

Exercise Normal Precautions When Traveling To:

Campeche state
Yucatan state

Visit our website for Travel to High-Risk Areas.

If you decide to travel to Mexico:

Review the U.S. Embassy's webpage on COVID-19.
Visit the CDC’s web page on Travel and COVID-19.
Keep traveling companions and family back home
informed of your travel plans. If separating from

Mexico
Mexico

� Telephone
� Emergency
U.S. Citizen Services:
From Mexico 800-681-
9374 or 55-8526-2561.
From the United States
1-844-528-6611

� Fax
� Email
Contact Form

� Website
U.S. Embassy Mexico
City

View Larger Map

Mexico Map

Search for Travel
Advisories
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your travel group, send a friend your GPS location.
If taking a taxi alone, take a photo of the taxi number
and/or license plate and text it to a friend.
Use toll roads when possible and avoid driving alone
or at night. In many states, police presence and
emergency services are extremely limited outside the
state capital or major cities.
Exercise increased caution when visiting local bars,
nightclubs, and casinos.
Do not display signs of wealth, such as wearing
expensive watches or jewelry.
Be extra vigilant when visiting banks or ATMs.
Enroll in the Smart Traveler Enrollment Program
(STEP) to receive Alerts and make it easier to locate
you in an emergency.
Follow the Department of State
on Facebook and Twitter.
Follow the U.S. Embassy on Facebook and Twitter.
Review the Country Security Report for Mexico.
Mariners planning travel to Mexico should check for
U.S. maritime advisories and alerts, which include
instructions on reporting suspicious activities and
attacks to Mexican naval authorities.
Prepare a contingency plan for emergency situations.
Review the Traveler’s Checklist.
Visit the CDC page for the latest Travel Health
Information related to your travel.

Aguascalientes state – Exercise Increased Caution

Exercise increased caution due to crime.

Criminal activity and violence may occur throughout the state.

There are no restrictions on travel for U.S. government
employees in Aguascalientes state.

Baja California state – Reconsider Travel

Reconsider travel due to crime and kidnapping.

Transnational criminal organizations compete in the border
area to establish narco-trafficking and human smuggling
routes. Violent crime and gang activity are common.
Travelers should remain on main highways and avoid remote
locations. Of particular concern is the high number of
homicides in the non-tourist areas of Tijuana. Most homicides
appeared to be targeted; however, criminal organization
assassinations and territorial disputes can result in bystanders
being injured or killed. U.S. citizens and LPRs have been
victims of kidnapping.

U.S. government employees must adhere to the noted
restrictions:

Mexicali Valley: U.S. government employees
should avoid the Mexicali Valley due to the
heightened possibility of violence between rival
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cartel factions. The boundaries of the restricted area
are: to the east, the Baja California/Arizona and Baja
California/Sonora borders; to the south, from La
Ventana (on Highway 5) due east to the Colorado
River; to the west, Highway 5; and to the north,
Boulevard Lazaro Cardenas/Highway 92/Highway 1
to Carretera Aeropuerto, from the intersection of
Highway 1 and Carretera Aeropuerto due north to
the Baja California/California border, and from that
point eastward along the Baja California/California
border.

Travelers may use Highways 2 and 2D to transit between
Mexicali, Los Algodones, and San Luis Rio Colorado during
daylight hours. Travelers may also use Highways 1 and 8 to
transit to and from the Mexicali Airport during daylight hours.
Travel on Highway 5 is permissible during daylight hours.

There are no other travel restrictions for U.S. government
employees in Baja California state. These include high-traffic
tourism areas of border and coastal communities, such
as Tijuana, Ensenada, and Rosarito.

Baja California Sur state – Exercise Increased Caution

Exercise increased caution due to crime.

Criminal activity and violence may occur throughout the state.

There are no restrictions on travel for U.S. government
employees in Baja California Sur state, which includes tourist
areas in: Cabo San Lucas, San Jose del Cabo, and La Paz.

Campeche state – Exercise Normal Precautions

Exercise normal precautions.

There are no restrictions on travel for U.S. government
employees in Campeche state.

Chiapas state – Exercise Increased Caution

Exercise increased caution due to crime.

Criminal activity and violence may occur throughout the state.

There are no restrictions on travel for U.S. government
employees in Chiapas state, which includes tourist areas
in: Palenque, San Cristobal de las Casas, and Tuxtla
Gutierrez.

Chihuahua state – Reconsider Travel

Reconsider travel due to crime and kidnapping.

Violent crime and gang activity are common. Most homicides
are targeted assassinations against members of criminal
organizations. Battles for territory between criminal groups
have resulted in violent crime in areas frequented by U.S.
citizens and U.S. government employees, including
restaurants and malls during daylight hours. Bystanders have
been injured or killed in shooting incidents. U.S. citizens and
LPRs have been victims of kidnapping.
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U.S. government employee travel is limited to the following
areas with the noted restrictions:

Ciudad Juarez: U.S. government employees may
travel to the area of Ciudad Juarez bounded to the
east by Bulevar Independencia; to the south by De
los Montes Urales/Avenida Manuel J
Clouthier/Carretera de Juarez; to the west by Via
Juan Gabriel/Avenida de los Insurgentes/Calle
Miguel Ahumada/Francisco Javier Mina/Melchor
Ochampo; and to the north by the U.S.-Mexico
border. Direct travel to the Ciudad Juarez
airport (officially called Abraham Gonzalez
International Airport) and the factories located along
Bulevar Independencia and Las Torres is permitted.
Travel to San Jeronimo is permitted only through the
United States via the Santa Teresa U.S. Port of
Entry; travel via Anapra is prohibited.

U.S. government employees may only travel from Ciudad
Juarez to Chihuahua City during daylight hours via Federal
Highway 45, with stops permitted only at the Federal Police
station, the Umbral del Milenio overlook area, the border
inspection station at KM 35, and the shops and restaurants on
Federal Highway 45 in the town of Villa Ahumada.

Chihuahua City: U.S. government employees may
travel at any time to the area of Chihuahua City
bounded to the north by Avenida Transformación; to
the east by Avenida Tecnológico/Manuel Gómez
Morin; to the west by the city boundary; and to the
south by Route 16/Calle Tamborel.
Nuevo Casas Grandes Area (including Nuevo
Casas Grandes, Casas Grandes, Mata Ortiz,
Colonia Juarez, Colonia LeBaron, and
Paquime): U.S. government employees may only
travel to the Nuevo Casas Grandes area during
daylight hours through the United States, entering
Mexico at the Palomas U.S. Port of Entry on New
Mexico Route 11 before connecting to Mexico
Federal Highway 2, and subsequently Federal
Highway 10, to Nuevo Casas Grandes. Employees
are permitted to stay overnight in the cities of Nuevo
Casas Grandes and Casas Grandes only.
Ojinaga: U.S. government employees must travel to
Ojinaga via U.S. Highway 67 and enter through the
U.S. Port of Entry in Presidio, Texas.
Palomas: U.S. government employees must travel to
Palomas via U.S. highways through the U.S. Port of
Entry in Columbus, New Mexico.

U.S. government employees may not travel to other areas of
Chihuahua, including Copper Canyon.

Coahuila state – Exercise Increased Caution

Exercise increased caution due to crime.

Violent crime and gang activity occur in parts of Coahuila
state.
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Mexico Travel Advisory

U.S. government employees must adhere to the following
travel restrictions:

Zaragoza, Morelos, Allende, Nava, Jimenez, Villa
Union, Guerrero, and Hidalgo municipalities:
U.S. government employees may not travel to these
municipalities.
Piedras Negras and Ciudad Acuña: U.S.
government employees must travel directly from the
United States and observe a curfew from midnight to
6:00 a.m. in both cities.

There are no other restrictions on travel for U.S. government
employees in Coahuila state.

Colima state – Do Not Travel

Do not travel due to crime and kidnapping.

Violent crime and gang activity are widespread. Most
homicides are targeted assassinations against members of
criminal organizations. Shooting incidents between criminal
groups have injured or killed bystanders. U.S. citizens and
LPRs have been victims of kidnapping.

Travel for U.S. government employees is limited to the
following areas with noted restrictions:

Manzanillo:  U.S. government employee travel is
limited to the tourist and port areas of Manzanillo.
Employees traveling to Manzanillo from Guadalajara
must use Federal Toll Road 54D during daylight
hours.

U.S. government employees may not travel to other areas of
Colima state.

Durango state – Reconsider Travel

Reconsider travel due to crime.

Violent crime and gang activity are common in parts of
Durango state.

U.S. government employees must adhere to the following
travel restrictions:

West and south of Federal Highway 45: U.S.
government employees may not travel to this region
of Durango state.

There are no other restrictions on travel for U.S. government
employees in Durango state.

Guanajuato state – Reconsider Travel

Reconsider travel due to crime and kidnapping.

Gang violence, often associated with the theft of petroleum
and natural gas from the state oil company and other
suppliers, occurs in Guanajuato, primarily in the south and
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central areas of the state. Of particular concern is the high
number of murders in the southern region of the state
associated with cartel-related violence. U.S. citizens and LPRs
have been victims of kidnapping.

U.S. government employees must adhere to the following
travel restrictions:

Areas south of Federal Highway 45D: U.S.
government employees may not travel to the area
south of and including Federal Highway 45D,
Celaya, Salamanca, and Irapuato.

There are no other restrictions on travel for U.S. government
employees in Guanajuato state, which includes tourist areas
in: San Miguel de Allende, Guanajuato City,
and surrounding areas.

Guerrero state – Do Not Travel

Do not travel due to crime.

Crime and violence are widespread. Armed groups operate
independently of the government in many areas of Guerrero.
Members of these groups frequently maintain roadblocks and
may use violence towards travelers. U.S. citizens and LPRs
have been victims of kidnapping in previous years.

Travel for U.S. government employees is limited to the
following area with the noted restrictions:

Taxco: U.S. government employees must use
Federal Highway 95D, which passes through
Cuernavaca, Morelos, and stay within downtown
tourist areas of Taxco. Employees may visit Grutas
de Cacahuamilpa National Park during the day with
a licensed tour operator.

U.S. government employees may not travel to other areas of
the state of Guerrero, including to tourist areas
in Acapulco, Zihuatanejo, and Ixtapa.

Hidalgo state – Exercise Increased Caution

Exercise increased caution due to crime.

Criminal activity and violence may occur throughout the state.

There are no restrictions on travel for U.S. government
employees in Hidalgo state.

Jalisco state – Reconsider Travel

Reconsider travel due to crime and kidnapping.

Violent crime and gang activity are common in parts of
Jalisco state. In Guadalajara, territorial battles between
criminal groups take place in tourist areas. Shooting incidents
between criminal groups have injured or killed innocent
bystanders. U.S. citizens and LPRs have been victims of
kidnapping.

U.S. government employees must adhere to the following
travel restrictions:
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Jalisco-Michoacan border and Federal Highway
110: U.S. government employees may not travel to
the area between Federal Highway 110 and the
Jalisco-Michoacan border, nor travel on Federal
Highway 110 between Tuxpan, Jalisco, and the
Michoacan border.
Federal Highway 80: U.S. government employees
may not travel on Federal Highway 80 south of
Cocula.
State Highway 544: U.S. government employees
may not travel on State Highway 544 between
Mascota and San Sebastian del Oeste.

There are no other restrictions on travel for U.S government
employees in Jalisco state which includes tourist areas
in: Guadalajara Metropolitan Area, Puerto Vallarta
(including neighboring Riviera Nayarit), Chapala,
and Ajijic.

Mexico City (Ciudad de Mexico) – Exercise Increased
Caution

Exercise increased caution due to crime.

Both violent and non-violent crime occur throughout Mexico
City. Use additional caution, particularly at night, outside of
the frequented tourist areas where police and security patrol
more routinely. Petty crime occurs frequently in both tourist
and non-tourist areas.

There are no restrictions on travel for U.S. government
employees in Mexico City.

Mexico State (Estado de Mexico) – Exercise Increased
Caution

Exercise increased caution due to crime.

Both violent and non-violent crime occur throughout Mexico
State. Use additional caution in areas outside of the frequented
tourist areas, although petty crime occurs frequently in tourist
areas as well.

There are no restrictions on travel for U.S. government
employees in Mexico State.

Michoacan state – Do Not Travel

Do not travel due to crime and kidnapping.

Crime and violence are widespread in Michoacan state. U.S.
citizens and LPRs have been victims of kidnapping.

Travel for U.S. government employees is limited to the
following areas with the noted restrictions:

Federal Highway 15D:  U.S. government
employees may travel on Federal Highway 15D to
transit the state between Mexico City and
Guadalajara.
Morelia: U.S. government employees may travel by
air and by land using Federal Highways 43 or 48D
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from Federal Highway 15D.
Lazaro Cardenas: U.S. government employees
must travel by air only and limit activities to the city
center or port areas.

U.S. government employees may not travel to other areas of
the state of Michoacan, including the portions of
the Monarch Butterfly Reserve located in Michoacan.

Morelos state – Reconsider Travel

Reconsider travel due to crime.

Violent crime and gang activity are common in parts of
Morelos state.

There are no restrictions on travel for U.S. government
employees in Morelos state.

Nayarit state – Exercise Increased Caution

Exercise increased caution due to crime.

Criminal activity and violence may occur throughout Nayarit
state.

There are no restrictions on travel for U.S
government employees in Nayarit state, including
tourist areas in: Riviera Nayarit (including Nuevo
Vallarta, Punta Mita, Sayulita, and Bahia de
Banderas), and Santa Maria del Oro.

Nuevo Leon state – Exercise Increased Caution

Exercise increased caution due to crime and kidnapping.

Criminal activity and violence may occur throughout the state.
U.S. citizens and LPRs have been victims of kidnapping.

There are no restrictions on travel for U.S. government
employees in Nuevo Leon state.

Oaxaca state – Exercise Increased Caution

Exercise increased caution due to crime.

Criminal activity and violence occur throughout the state.

U.S. travelers are reminded that U.S. government employees
must adhere to the following travel restrictions:

Isthmus region: U.S. government employees may
not travel to the area of Oaxaca bounded by Federal
Highway 185D to the west, Federal Highway 190 to
the north, and the Oaxaca-Chiapas border to the east.
This includes the cities of Juchitan de Zaragoza,
Salina Cruz, and San Blas Atempa.
Federal Highway 200 northwest of Pinotepa: U.S.
government employees may not use Federal
Highway 200 between Pinotepa and the Oaxaca-
Guerrero border.

There are no restrictions on travel for U.S. government CLP_PC_033475

Case 4:18-cv-06810-JST   Document 181-3   Filed 06/23/23   Page 279 of 283



employees to other parts of Oaxaca state, which include
tourist areas in: Oaxaca City, Monte Alban, Puerto
Escondido, and Huatulco.

Puebla state – Exercise Increased Caution

Exercise increased caution due to crime and kidnapping.

Criminal activity and violence may occur throughout the state.
U.S. citizens and LPRs have been victims of kidnapping.

There are no restrictions on travel for U.S. government
employees in Puebla state.

Queretaro state – Exercise Increased Caution

Exercise increased caution due to crime.

Criminal activity and violence may occur throughout the state.

There are no restrictions on travel for U.S. government
employees in Queretaro state.

Quintana Roo state – Exercise Increased Caution

Exercise increased caution due to crime and kidnapping.

Criminal activity and violence may occur in any location, at
any time, including in popular tourist destinations. Travelers
should maintain a high level of situational awareness, avoid
areas where illicit activities occur, and promptly depart from
potentially dangerous situations. U.S. citizens and LPRs have
been victims of kidnapping.

While not directed at tourists, shootings between rival gangs
have injured innocent bystanders. Additionally, U.S. citizens
have been the victims of both non-violent and violent crimes
in tourist and non-tourist areas.

There are no restrictions on travel for U.S. government
employees in Quintana Roo state, which include tourist areas
in: Cancun, Cozumel, Isla Mujeres, Playa del
Carmen, Tulum, and the Riviera Maya. However,
personnel are advised to exercise increased situational
awareness after dark in downtown areas of Cancun, Tulum,
and Playa del Carmen, and to remain in well-lit pedestrian
streets and tourist zones.

San Luis Potosi state – Exercise Increased Caution

Exercise increased caution due to crime and kidnapping.

Criminal activity and violence may occur throughout the
state.  U.S. citizens and LPRs have been victims of
kidnapping.

There are no restrictions on travel for U.S. government
employees in San Luis Potosi state.

Sinaloa state – Do Not Travel

Do not travel due to crime and kidnapping.

Violent crime is widespread. Criminal organizations are based
in and operating in Sinaloa. U.S. citizens and LPRs have been
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victims of kidnapping.

Travel for U.S. government employees is limited to the
following areas with the noted restrictions:

Mazatlan: U.S. government employees may travel
to Mazatlan by air or sea only, are limited to the
Zona Dorada and historic town center, and must
travel via direct routes between these destinations
and the airport and sea terminal.
Los Mochis and Topolobampo: U.S. government
employees may travel to Los Mochis and
Topolobampo by air or sea only, are restricted to the
city and the port, and must travel via direct routes
between these destinations and the airport.

U.S. government employees may not travel to other areas of
Sinaloa state.

Sonora state – Reconsider Travel

Reconsider travel due to crime and kidnapping.

Sonora is a key location used by the international drug trade
and human trafficking networks. Violent crime is widespread.
U.S. citizens and LPRs have been victims of kidnapping.

U.S. government employees must adhere to the following
travel restrictions:

Travel between Hermosillo and Nogales: U.S.
government employees may travel between the U.S.
Ports of Entry in Nogales and Hermosillo during
daylight hours via Federal Highway 15 only.
Travelers should exercise caution and avoid
unnecessary stops as security incidents, including
sporadic, armed carjackings, have been reported
along this highway during daylight hours.
Puerto Peñasco: U.S. government employees may
travel between Puerto Peñasco and the Lukeville-
Sonoyta U.S. Port of Entry during daylight hours via
Federal Highway 8 only.
San Luis Rio Colorado, Cananea, and Agua
Prieta: U.S. government employees may travel
directly from the nearest U.S. Port of Entry to San
Luis Rio Colorado, Cananea, and Agua Prieta but
may not go beyond the city limits.
Triangular region near Mariposa U.S. Port of
Entry: U.S. government employees may not travel
to the triangular region west of the Mariposa U.S.
Port of Entry, east of Sonoyta, and north of Altar
municipality.
Nogales: U.S. government employees may not travel
to the area north of Avenida Tecnologico, west of
Bulevar Luis Donaldo Colosio (Periferico), and east
of Federal Highway 15D (Corredor Fiscal) and the
residential areas to the east of Plutarco Elias Calles.
U.S. government employees may not use taxi
services in Nogales.
Eastern and southern Sonora (including San
Carlos Nuevo Guaymas and Alamos): U.S. CLP_PC_033477
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government employees may not travel to areas of
Sonora east of Federal Highway 17, the road
between Moctezuma and Sahuaripa, and State
Highway 20 between Sahuaripa and the intersection
with Federal Highway 16. U.S. government
employees may travel to San Carlos Nuevo Guaymas
and Alamos; travel to Alamos is only permitted by
air and within city limits. U.S. government
employees may not travel to areas of Sonora south of
Federal Highway 16 and east of Federal Highway 15
(south of Hermosillo), as well as all points south of
Guaymas, including Empalme, Guaymas, Obregon,
and Navojoa.

U.S. government employees may travel to other parts of
Sonora state in compliance with the above restrictions,
including tourist areas in: Hermosillo, Bahia de Kino, and
Puerto Penasco.

Tabasco state – Exercise Increased Caution

Exercise increased caution due to crime.

Criminal activity and violence may occur throughout the state.

There are no restrictions on travel for U.S. government
employees in Tabasco state.

Tamaulipas state – Do Not Travel

Do not travel due to crime and kidnapping.

Organized crime activity – including gun battles, murder,
armed robbery, carjacking, kidnapping, forced
disappearances, extortion, and sexual assault – is common
along the northern border and in Ciudad Victoria. Criminal
groups target public and private passenger buses, as well as
private automobiles traveling through Tamaulipas, often
taking passengers and demanding ransom payments.

Heavily armed members of criminal groups often patrol areas
of the state and operate with impunity particularly along the
border region from Reynosa to Nuevo Laredo. In these areas,
local law enforcement has limited capacity to respond to
incidents of crime. Law enforcement capacity is greater in the
tri-city area of Tampico, Ciudad Madero, and Altamira, which
has a lower rate of violent criminal activity compared to the
rest of the state.

U.S. citizens and LPRs have been victims of kidnapping.

Travel for U.S. government employees is limited to the
following areas with the noted restrictions:

Matamoros and Nuevo Laredo: U.S. government
employees may only travel within a limited radius
around and between the U.S. Consulates in Nuevo
Laredo and Matamoros, their homes, the respective
U.S. Ports of Entry, and limited downtown sites,
subject to an overnight curfew.
Overland travel in Tamaulipas: U.S. government
employees may not travel between cities in
Tamaulipas using interior Mexican highways. Travel
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between Nuevo Laredo and Monterrey is limited to
Federal Highway 85D during daylight hours with
prior authorization.

U.S. government employees may not travel to other parts of
Tamaulipas state.

Tlaxcala state – Exercise Increased Caution

Exercise increased caution due to crime.

Criminal activity and violence may occur throughout the state.

There are no restrictions on travel for U.S. government
employees in Tlaxcala state.

Veracruz state – Exercise Increased Caution

Exercise increased caution due to crime.

Violent crime and gang activity occur with increasing
frequency in Veracruz, particularly in the center and south
near Cordoba and Coatzacoalcos. While most gang-related
violence is targeted, violence perpetrated by criminal
organizations can affect bystanders. Impromptu roadblocks
requiring payment to pass are common.

There are no restrictions on travel for U.S. government
employees in Veracruz state.

Yucatan state – Exercise Normal Precautions

Exercise normal precautions.

There are no restrictions on travel for U.S. government
employees in Yucatan state, which include tourist areas
in: Chichen Itza, Merida, Uxmal, and Valladolid.

Zacatecas state – Do Not Travel

Do not travel due to crime and kidnapping.

Violent crime, extortion, and gang activity are widespread in
Zacatecas state. U.S. citizens and LPRs have been victims of
kidnapping.

Travel for U.S. government employees is limited to the
following areas with the noted restrictions:

Zacatecas City: U.S. government employee travel is
limited to Zacatecas City proper, and employees may
not travel overland to Zacatecas City.
U.S. government employees may not travel to other
areas of Zacatecas state.
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