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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION
U.S. NAVY SEALSs 1-26, et al.,

Plaintiffs,
V. Case No. 4:21-¢cv-01236-O

JOSEPH R. BIDEN, JR,, et al.,

Defendants.

PLAINTIFFS’ OPPOSITION TO MOTION FOR
CONSOLIDATED RESPONSE DEADLINE
TO THE HONORABLE JUDGE O’CONNOR:

Defendants Austin and Del Toro, in their individual capacities, request a consolidated
response deadline, which amounts to an extension of time to respond to the Complaint. In
opposition, Plaintiffs state as follows:

1. Defendants Austin and Del Toro are sued in both their official and personal
capacities. Compl. 99 23-24. There are no distinct causes of action that apply only to Austin and
Del Toro in their individual capacities—only Plaintiffs’ claim for damages. Compl. pp. 17-37.

2. Defendants Austin and Del Toro were served both in their official capacities (as the
United States) and in their individual capacities. Defendants do not contest that the United States
was properly served, nor that Defendant Austin was personally served. Defendants admit that the
deadline for a responsive pleading is next Tuesday, January 18, 2022.

3. Defendants claim that Del Toro was never personally served, but that is incorrect.
Del Toro was actually personally served twice, which Plaintiffs verified after individual-capacity

counsel first asserted that service was inadequate (not until January 12, 2022).
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4. Del Toro was personally served by certified mail delivered on November 16, 2021.
See Decl. of Joyce Flo q 5, Ex. 1. This service complies with Fed. R. Civ. P. 4(i)(3), 4(e)(1), and
Tex. R. Civ. P. 106 (a)(2).

5. After several attempts, Del Toro was also personally served by a process server on
December 1, 2021, who left the Complaint and Summons at Del Toro’s workplace with the
individual who was the only authorized recipient onsite due to COVID-19. See Affidavit of Service
for Defendant Del Toro, Dkt. 40; Flo Decl. 9 7-9, Exs. 2-4. This service complies with Fed. R.
Civ. P. 4(i)(3) and 4(e)(2)(C).

6. Though Plaintiffs have been conferring with Defendants’ counsel, the Department
of Justice, for several months, Austin and Del Toro’s individual-capacity DOJ counsel never
participated despite clearly being aware of the lawsuit. They did not even file appearances until
January 13, 2022 (Dkt. 67, 68), and did not contend that Del Toro had never been served until
January 12, 2022, less than a week before the responsive pleading is due.

7. Individual-capacity counsel has never requested Plaintiffs’ agreement for an
extension of time for their responsive pleading due to press of business, inability to confer with
their clients, illness, or other concerns. The premise of their request for additional time to respond
stems only from their belated and incorrect claim that Del Toro was not personally served.

8. As Del Toro was personally served under both the Federal and Texas Rules of Civil

Procedure, there is no grounds for extension of time on Del Toro’responsive pleading deadline.
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CONCLUSION

Based on the foregoing, Plaintiffs respectfully request that Defendants’ motion for

consolidated response deadline be denied.

Respectfully submitted this 17th day of January, 2022.
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CERTIFICATE OF SERVICE
I hereby certify that on January 17, 2022, I electronically filed the foregoing document

through the Court’s ECF system, which automatically notifies counsel of record for each party.

/s/Heather Gebelin Hacker
HEATHER GEBELIN HACKER
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