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Meeting Agenda

Monday, April 19, 2021
10:00 AM - 2:00 PM
And
8:30 PM -9:30 PM
Webster Hall (212 Knott)

I.  Call to Order
Il.  Roll Call
1. Welcome and Opening Remarks
IV.  Consideration of the following bill(s):

e CS/HB 57 Transportation by Tourism, Infrastructure & Energy Subcommittee,
Andrade

e CS/CS/HB 267 State Preemption of Seaport Regulations by Local Administration
& Veterans Affairs Subcommittee, Tourism, Infrastructure & Energy
Subcommittee, Roach, Sirois

e CS/HB 273 Motor Vehicle Insurance Coverage Exclusions by Insurance &
Banking Subcommittee, Plakon

e CS/HB 305 Insurance by Insurance & Banking Subcommittee, Rommel
e CS/HB 365 Motor Vehicle Rentals by Ways & Means Committee, Caruso

e CS/HB 387 Improvements to Real Property by Tourism, Infrastructure & Energy
Subcommittee, Fine
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e CS/HB 605 Bicycle and Pedestrian Safety by Tourism, Infrastructure & Energy
Subcommittee, Hunschofsky

e CS/CS/HB 613 Tax Collector and License Plate Agency Operations by
Infrastructure & Tourism Appropriations Subcommittee, Tourism, Infrastructure
& Energy Subcommittee, Aloupis

e CS/HB 717 Consumer Protection by Insurance & Banking Subcommittee,
Clemons

e CS/HB 815 Insurance by Insurance & Banking Subcommittee, Gregory

e CS/HB 911 Medical Treatment of Animals by Regulatory Reform Subcommittee,
Buchanan

e (CS/CS/HB 987 Tobacco and Nicotine Products by State Administration &
Technology Appropriations Subcommittee, Regulatory Reform Subcommittee,
Toledo, Duran

e CS/HB 1239 Broadband Internet Infrastructure by Ways & Means Committee,
Tomkow

e CS/HB 1307 Telephone Solicitation by Regulatory Reform Subcommittee,
Beltran

e CS/HB 1351 Money Services Businesses by Insurance & Banking Subcommittee,
Aloupis

e CS/HB 1567 Utility and Communication Service Poles by Tourism, Infrastructure
& Energy Subcommittee, DiCeglie

Consideration of the following proposed committee substitute(s):
e PCS for HB 249 -- Specialty License Plates

V.  Closing Remarks

VI.  Adjournment
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 57  Transportation
SPONSOR(S): Tourism, Infrastructure & Energy Subcommittee, Andrade
TIED BILLS: IDEN./SIM. BILLS: CS/SB 1194
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Tourism, Infrastructure & Energy Subcommittee 18Y,0N, AsCS Johnson Keating
2) Commerce Committee Johnson Hamon

SUMMARY ANALYSIS

The bill contains various provisions related to transportation. In summary, the bill:

¢ Prohibits governmental entities from prohibiting certain entities holding a certificate of qualification from
the Department of Transportation (DOT) or the appropriate construction license from bidding on road,
bridge, or other specified public construction projects.

¢ Increases the statutory weight limit of a personal delivery device from 80 pounds to 550 pounds,
excluding cargo.

e Authorizes vehicles to display flashing lights if certain conditions exist.
Authorizes specified road construction vehicles to display flashing blue lights under certain
circumstances.

e Authorizes portable radar speed display units to display flashing red or blue lights under certain
circumstances.

o Revises statutory provisions regarding innovative transportation projects.

¢ Revises financial statement requirements for certificates for qualification of DOT contractors.

¢ Clarifies that the submission of an application for qualification and subsequent approval does not affect
an applicant’s ability factor or maximum capacity rating.

e Revises construction, engineering, and inspection requirements for airports.

o Revises statutory provisions regarding the State Arbitration Board within DOT, by clarifying court
review, providing subpoena power, and increasing payments to certain board members.

¢ Requires the Central Florida Expressway Authority to consult with, instead of obtain consent from, the
Secretary of DOT prior to constructing any extensions, additions, or improvements to the expressway
system in Lake County.

o Defines the term “borrow pit” and requires notification to the Department of Environmental Protection
for certain activities relating to borrow pits.

The bill has an insignificant negative fiscal impact to state government associated with an increase in
compensation for members of the State Arbitration Board. Local governments operating airports may see a
reduction in expenditures due to the exemption from construction, engineering, and inspection requirements in
the bill. See Fiscal Analysis for details.

The bill has an effective date of July 1, 2021.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Procurement of Public Construction Services

Current Situation

State Procurement Law
Chapter 287, F.S., governs the state’s procurement of personal property and services.

The Legislature recognizes that fair and open competition is a basic tenet of public
procurement. It is essential to the effective and ethical procurement of commodities and
contractual services that there be a system of uniform procedures utilized by state
agencies in managing and procuring commodities and contractual services, that detailed
justification of agency! decisions in the procurement of commodities and contractual
services be maintained, and that adherence by the agency and the vendor to specific
ethical considerations be required.?

Depending on the cost and characteristics of the needed goods or services, agencies may utilize a
variety of procurement methods, which include:3

¢ Single source contracts, which are used when an agency determines that only one vendor is
available to provide a commodity or service at the time of purchase;

¢ Invitations to bid, which are used when an agency determines that standard services or goods
will meet needs, wide competition is available, and the vendor’s experience will not greatly
influence the agency’s results;

o Requests for proposal, which are used when the procurement requirements allow for
consideration of various solutions and the agency believes more than two or three vendors exist
who can provide the required goods or services; and

¢ Invitations to negotiate, which are used when negotiations are determined to be necessary to
obtain the best value and involve a request for highly complex, customized, mission-critical
services.

Construction Contracting

Administered by the Department of Business and Professional Regulation, ch. 489, F.S., relates to
various forms of construction contracting and generally requires licensing of construction contractors.
However, there is an exemption for road and railroad construction and services incidental to such
work.*

Department of Transportation Certification for Qualification
Florida law requires that any contractor desiring to bid on any Department of Transportation (DOT)
construction contract in excess of $250,000 must first be certified by DOT as qualified pursuant to state

1 Section 287.012(1), F.S., defines the term “agency” as any of the various state officers, departments, boards, commissions, divisions,
bureaus, and councils and any other unit of organization, however designated, of the executive branch of state government. “Agency”
does not include the university and college boards of trustees or the state universities and colleges.

2S.287.001, F.S.

3 See ss. 287.012(6) and 287.057, F.S.

4 S. 489.103(1), F.S. Rule 61G4-12.011, F.A.C., defines the term “services incidental thereto” for the purpose of s. 489.103(1), F.S.,
only, to mean all work on bridges, roads, streets, highways, and railroads except building construction and those subcontractor
categories, defined in Sections 489.105(3)(d)-(q), F.S. However, notwithstanding the previous provision, services incidental thereto
specifically includes storm drainage and excavation work necessary for the construction of bridges, roads, streets, highways, and
railroads; and includes directly contracting with a governmental entity for work on bridges, roads, street, highways, and railroads when
any building construction included in the contract is subcontracted to a contractor appropriately licensed under ch. 489, Part I, F.S., to
perform building construction or those subcontractor categories defined in ss. 489.105(3)(d)-(q), F.S., and such building construction

does not constitute more than 50 percent of the total contract amount.
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law® and DOT'’s rules.® DOT'’s rules must include requirements with respect to the equipment, past
record, experience, financial resources, and organizational personnel of the applying contractor which
are necessary to perform the specific class of work for which the contractor seeks certification.” DOT’s
rules provide the requirements for contractors to be certified as qualified to bid for the performance of
road, bridge, or public transportation construction contracts in excess of $250,000.8

Effect of the Bill

The bill provides that a governmental entity® procuring certain services via a competitive solicitation®
may not prohibit a response from a vendor that possesses a valid certificate of qualification or license
under ch. 489, F.S., corresponding to the contractual services being procured. Specifically, this
provision applies to procurement of contractual services! that are limited to the classes of work for
which DOT issues certificates of qualification and that do not involve the construction, remodeling,
repair, or improvement of any building. This applies to all competitive solicitations issued by a
governmental entity on or after October 1, 2021.

Personal Delivery Devices

Current Situation
A personal delivery device (PDD) is an electrically powered device that:
o Is operated on sidewalks and crosswalks and intended primarily for transporting property;
¢ Weighs less than 80 pounds, excluding cargo;
e Has a maximum speed of 10 miles per hour; and
e Is equipped with technology to allow for operation of the device with or without the active control
or monitoring of a natural person.!?

A PDD may operate on sidewalks and crosswalks where it has all the rights and duties applicable to a
pedestrian, except that a PDD may not unreasonably interfere with pedestrians or traffic and must yield
the right-of-way to pedestrians on the sidewalk or crosswalk.?

A PDD must obey all official traffic and pedestrian control signals and devices, display identifying
information, and be equipped with a braking system.** A PDD may not:
e Operate on a public highway except to the extent necessary to cross a crosswalk;
e Operate on a sidewalk or crosswalk unless the PDD operator is actively controlling or
monitoring its navigation and operation; or
e Transport hazardous materials.'®

Effect of the Bill

5S.337.14, F.S.

6 DOT's rules regarding contractor qualification are codified in Rule 14-22, F.A.C.

7S.337.14(1), F.S.

8R. 14-22.0011(1), F.A.C.

9 Section 287.102(14), F.S., defines the term “governmental entity” as a political subdivision or agency of this state or of any state of the
United States, including, but not limited to, state government, county, municipality, school district, nonprofit public university or college,
single-purpose or multipurpose special district, single-purpose or multipurpose public authority, metropolitan or consolidated
government, separate legal entity or administrative entity, or any agency of the Federal Government.

10 Section 287.012(6), F.S., defines the term “competitive solicitation” as the process of requesting and receiving two or more sealed
bids, proposals, or replies submitted by responsive vendors in accordance with the terms of a competitive process, regardless of the
method of procurement.

11 Section 287.012(8), F.S., defines the term “contractual service” as the rendering by a contractor of its time and effort rather than the
furnishing of specific commaodities. The term applies only to those services rendered by individuals and firms who are independent
contractors, and such services may include, but are not limited to, evaluations; consultations; maintenance; accounting; security;
management systems; management consulting; educational training programs; research and development studies or reports on the
findings of consultants engaged thereunder; and professional, technical, and social services. The term does not include a contract for
the furnishing of labor or materials for the construction, renovation, repair, modification, or demolition of a facility, building, portion of
building, utility, park, parking lot, or structure or other improvement to real property entered into pursuant to Ch. 255, F.S., and rules
adopted thereunder.

2.3, 316.003(56), F.S.

13 8. 316.2071(1), F.S.

14 3. 316.0271(2), F.S.

155, 316.2071(3), F.S.
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The bill increases the statutory weight limit of a PDD from 80 pounds to 550 pounds, excluding cargo.
This will allow larger PDDs to assist with such tasks as package delivery.

Flashing Blue Lights

Current Situation

Florida law prohibits the display of blue lights on any vehicle or equipment, except police vehicles and
vehicles of the Department of Corrections or any county correctional agency when responding to
emergencies.'®

Road or street maintenance equipment, road or street maintenance vehicles, road service vehicles,
refuse collection vehicles, petroleum tankers, and mail carrier vehicles may display amber lights when
in operation or where a hazard exists.!” Additionally, road maintenance and construction equipment
and vehicles may display flashing white lights or flashing white strobe lights when in operation and
where a hazard exists.!®

The Manual on Uniform Traffic Control Devices (MUTCD), adopted by DOT pursuant s. 316.0745, F.S.,
describes portable changeable message signs as temporary traffic control devices installed for
temporary use with the flexibility to display a variety of messages, including warning messages where
traffic speed is expected to drop substantially.'®* Warning lights used in a temporary traffic control zone,
in either a steady burn or a flashing mode, are yellow in color as required by the MUTCD.2° In addition,
the MUTCD provides that “If a changeable message sign displaying approach speeds is installed, the
legend YOUR SPEED XX MPH or such similar legend should be displayed. The color of the
changeable message legend should be a yellow legend on a black background or the reverse of these
colors.”?

Effect of the Bill

The bill authorizes paving machines or compaction rollers within a work zone on roadways with a
posted speed limit of 55 mph or higher to show or display flashing blue lights while performing paving
operations or where a hazard exists. Additionally, under the direction of a law enforcement officer, the
bill authorizes portable radar speed display units to show or display flashing red or blue lights when
placed in advance of a work zone on roadways with a posted speed limit of 55 mph or higher and when
workers are present.

Flashing Lights on Vehicles

Current Situation
Florida law prohibits the use of flashing lights on vehicles except:
e As ameans of indicating a right or left turn, to change lanes, or to indicate that the vehicle is
lawfully stopped or disabled upon the highway;
¢ When a motorist intermittently flashes his or her vehicle’s headlamps at an oncoming vehicle
notwithstanding the motorist’s intent for doing so; and
e For certain lamps authorized in statute, which may flash, including various types of emergency
vehicles.?

With the exception of funeral processions,? Florida law does not expressly authorize the use of hazard
lights on moving vehicles. The Florida Driver Handbook indicates that a driver should not use

16 5. 316.2397(2), F.S.

17'S. 316.2397(4), F.S.

18 5, 316.2397(5), F.S.

19 MUTCD, Section 6F.60, available at https://mutcd.fhwa.dot.gov/pdfs/2009r1r2/mutcd2009rir2edition.pdf (last visited Dec. 14, 2020).
20 MUTCD, Section 1A.13 definition of “warning light.”

21 MUTCD, Section 2B.13.

225 316.2397(7), F.S.

235, 316.1974(3)(c), F.S.

STORAGE NAME: h0057b.COM PAGE: 4
DATE: 4/18/2021



emergency flashers in instances of low visibility or rain, and may only use emergency flashers when a
vehicle is disabled or stopped on the side of the road.?*

Effect of the Bill
The bill authorizes the use of flashing lights on vehicles during periods of extreme low visibility on
roadways with a posted speed limit of 55 mph or higher.

Innovative Transportation Projects

Current Situation

Innovative Transportation Projects

Current law authorizes DOT to establish a program for transportation projects that demonstrate
innovative techniques of highway and bridge design, construction, maintenance, and finance which
have the intended effect of measuring resiliency and structural integrity and controlling time and cost
increases on construction projects. These techniques may include, but are not limited to, state-of-the-
art technology for pavement, safety, and other aspects of highway and bridge design, construction, and
maintenance; innovative bidding and financing techniques; accelerated construction procedures; and
techniques that have the potential to reduce project life cycle costs. To the maximum extent practical,
DOT must use the existing standard process to award and administer construction and maintenance
contracts. When specific innovative techniques are to be used, DOT is not required to adhere to
provisions of law that would prevent it from using the innovative technique. However, before using an
innovative technique that is inconsistent with another provision of law, DOT must document the need
for the exception and identify what benefits the traveling public and the affected community are
anticipated to receive.®

DOT may enter into no more than $120 million in contracts annually for the purposes of innovative
transportation projects.?® This annual cap on contracts for innovative transportation projects does not
apply to:

e Turnpike enterprise projects.

e Transportation projects funded by the American Recovery and Reinvestment Act of 2009.%’

Effect of the Bill

The bill removes redundant language regarding the exception for turnpike enterprise projects and the
exception for projects funded by the American Recovery and Reinvestment Act of 2009. The bill
provides that the annual cap on contracts does not apply to low-bid design-build milling?® and
resurfacing contracts.

Application for Qualification

Current Situation
Any contractor that desires to bid for the performance of any DOT construction contract in excess of
$250,000 must first be certified by DOT as qualified.?

A contractor who is not already qualified and in good standing with DOT as of January 1, 2019, and
who desires to bid on DOT contracts in excess of $50 million must have satisfactorily completed two
projects, each in excess of $15 million, for DOT or for any other state’s department of transportation.*°

24 Department of Highway Safety and Motor Vehicles, Florida Driver Handbook, available at:
https:/mww3.flhsmv.gov/handbooks/englishdriverhandbook.pdf (last visited Dec, 14, 2020).

25 S, 337.025(1), F.S.

261d.

271'S. 337.025(2), F.S.

28 pavement milling, is a process that removes part of a paved surface, such as a parking lot or road. Milling can remove just the
surface of the pavement, or anywhere up to the entire depth, referred to as full depth removal. https://www.dykespaving.com/blog/how-
does-pavement-milling-work/ (last visited Jan. 22, 2021).

293, 337.14(1), F.S. DOT's rules regarding qualifications to bid are contained in Rule. 14-22, F.A.C.

30 S.337.14(1), F.S.

STORAGE NAME: h0057b.COM PAGE: 5
DATE: 4/18/2021



Each application for certification must be accompanied by the contractor’s latest annual financial
statement, which must have been completed within the last 12 months. If the application or the annual
financial statement shows the contractor’s financial condition more than four months prior to the date
on which DOT receives the application, the contractor must also submit an interim financial statement
and an updated application. Each required annual or interim financial statement must be audited and
accompanied by the opinion of a certified public accountant.®!

Effect of the Bill
The bill provides that any contractor who desires to bid on contracts in excess of $50 million must be
certified by DOT as qualified in addition to meeting existing experience requirements.

The bill requires each application for certification to be accompanied by audited, certified financial
statements prepared in accordance with United States generally accepted accounting principles and
United States generally accepted auditing standards by a certified public accountant licensed in this
state or another state. The applying contractor’s audited, certified financial statements must specifically
address the applying contractor and must have been prepared within the immediately preceding 12
months. DOT may not consider any financial information relating to the parent entity of the applying
contractor, if any. DOT may not certify as qualified any applying contractor that fails to submit the
required audited, certified financial statements.

If the application or the annual financial statement shows the applying contractor’s financial condition
more than four months before the date on which DOT receives the application, the bill authorizes DOT
to request, rather than require, the applying contractor to also submit interim audited, certified financial
statements prepared in accordance with United States generally accepted accounting and auditing
principles and standards. Financial statements must be prepared by a certified public accountant
licensed in this state or another state.

Certificate of Qualification

Current Situation

Current law provides that if an applicant for a certificate of qualification is found to possess the
prescribed qualifications, DOT must issue to him or her a certificate of qualification that, unless revoked
by DOT for good cause, will be valid for a period of 18 months after the date of the applicant's financial
statement or such shorter period as DOT prescribes. Submission of a new application does not affect
expiration of the certificate of qualification.>?

The ability factor is a performance score which a contractor receives from DOT upon completion of a
project. The initial ability factor is based on the applicant’s organization, management, work experience,
and letters of recommendation.®

The maximum capacity rating is the total aggregate dollar amount of uncompleted work an applicant
may have under contract at one time either as a prime contractor and/or subcontractor, regardless of its
location or with whom contracted.3

Effect of the Bill

The bill provides that the submission of an application of qualification and subsequent approval of such
application do not affect the ability factor of the applicant, or the maximum capacity rating of the
applicant.

Construction, Engineering, and Inspection at Airports

Current Situation

31q,

323, 337.14(4), F.S.

3 R. 14.22-003, F.A.C.

3 R. 14-22.003, F.A.C.
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Under current law, a contractor,® or his or her affiliate*® qualified with DOT may not also qualify to
provide testing services, or construction, engineering, and inspection (CEIl) services to DOT.?" This
limitation does not apply to any design-build prequalification® and does not apply when DOT otherwise
determines by written order entered at least 30 days before advertisement that the limitation is not in

the public’s best interests with respect to a particular contract for testing services or CEIl services

DOT has adopted procedures governing conflicts of interest involving professional services consultant
contracts and design-build contracts. The procedures contain a set of matrices illustrating the variety of
scenarios encountered with prime contractor or subcontractors and when DOT would consider the

arrangement a conflict.®®

In 2019, the Legislature passed HB 905,° which provided that for a construction project wholly or
partially funded by DOT and administered by a local governmental entity, the same entity may not
perform both design services and CEIl services. That bill exempted certain seaports from that provision.

According to the Florida Airports Council, the 2019 statutory changes relating to CEI requirements will
increase construction costs, increase project schedules due to additional coordination with consultants,

and reduce project efficiency. Depending on the project, airports may leverage different delivery

methods for CEl activities. Additionally, airports indicate that they deliver more than road projects and

that DOT’s professional services requirements do not always accommodate airport construction

projects.*! The Florida Airports Council maintains that due to the unique and specialized nature of
airports, they need to remain agile in the projects they delivery to ensure that each project is completed

in a safe, timely, and cost effective manner.*?

Effect of the Bill

The bill amends s. 337.14(7), F.S., by providing an exemption for airports from the requirement that, for
a project wholly or partially funded by DOT and administered by a local governmental entity, the same
entity may not perform both design services and CEI services. This exemption is identical to the one

currently in place for seaports.
State Arbitration Board

Current Situation

Florida law creates the State Arbitration Board (board) within DOT to facilitate the prompt settlement of
claims*® for additional compensation arising out of construction and maintenance contracts between

DOT and its various contractors.*

Florida law provides that every contractual claim in an amount up to $250,000 per contract or, at the

claimant's option, up to $1 million per contract or, upon agreement of the parties, up to $2 million

per

contract, which cannot be resolved by negotiation between DOT and the contractor must be arbitrated
by the board after DOT’s acceptance of the project. However, either party may request that the claim

35 Section 337.165(1)(d), F.S., defines the term “contractor” as any person who bids or applies to bid on work let by the department or
any counterpart agency of any other state or of the Federal Government or who provides professional services to the department or
other such agency. The term “contractor” includes the officers, directors, executives, shareholders active in management, employees,

and agents of the contractor.

36 Section 337.165(1)(a), F.S., defines the term “affiliate” as a predecessor or successor of a contractor under the same, or substantially
the same, control or a group of business entities which are connected or associated so that one entity controls or has the power to

control each of the other business entities. The term “affiliate” includes the officers, directors, executives, shareholders active in

management, employees, and agents of the affiliate. The ownership by one business entity of a controlling interest in another business
entity or a pooling of equipment or income among business entities shall be prima facie evidence that one business entity is an affiliate

of another.

87'S,337.14,F.S.

38 Design-build prequalification is pursuant to s. 337.11(7), F.S.

39 DOT Topic No.: 375-030-006-c, Conflict of Interest Procedure for Department Contracts. (Aug. 2008)

40 Ch. 2019-153, L.O.F.

41 Email from Darrick McGhee, Florida Airports Council, Re. HB: 1441-Airport Contracts. (Jan. 21, 2020).

42 Email from Darrick McGhee, Florida Airports Council, Re. House Bill: 1441-Contracted Airport Projects. (Feb. 1, 2020).

43 For the purpose of s. 337.185, F.S., the term “claim” means the aggregate of all outstanding claims by a party arising out of a
construction or maintenance contract.

4 3. 337.185(1), F.S.
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be submitted to binding private arbitration. A court of law may not consider the settlement of a claim
until the board arbitration process has been exhausted.*

The board is composed of three members: one member is appointed by the head of DOT;* one
member is elected by those construction or maintenance companies who are under contract with DOT;
and the third member is chosen by agreement of the other two members. Whenever the third member
has a conflict of interest regarding an affiliation with one of the parties, the other two members select an
alternate member for that hearing. The head of DOT may select an alternative or substitute to serve as
DOT’s member for any hearing or term. Each member serves a two-year term. The board elects a
chair, each term, who is the administrator of the board and custodian of its records.*’

An arbitration hearing may be requested by DOT or by a contractor who has a dispute with DOT which,
under the board’s rules,*® may be the subject of arbitration. For all contracts entered into after June 30,
1993, the request must be made to the board within 820 days after the final acceptance of the work.
The board must conduct the hearing within 45 days of the request. The party requesting the board's
consideration must give notice of the hearing to each board member. If the board finds that a third party
is necessary to resolve the dispute, the board may vote to dismiss the claim, which may thereafter be
pursued in accordance with the Florida law.°

All members must be present to conduct a meeting. Upon being called into session, the board must
promptly proceed to a determination of the issue or issues in dispute.>®

When a valid contract is in effect defining the rights, duties, and liabilities of the parties with respect to
any matter in dispute, the board may only determine the proper interpretation and application of the
appropriate contract provisions. Any investigation made by less than the whole membership of the
board must be by authority of a written directive by the chair, and the investigation must be summarized
in writing and considered by the board as part of the record of its proceedings.®!

The board must hand down its order within 60 days after it is called into session. If all three members of
the board do not agree, the order of the majority constitutes the order of the board.>?

The board members may receive compensation for the performance of their duties from administrative
fees received by the board, except that a DOT employee may not receive compensation from the
board. The compensation amount is determined by the board, but may not exceed $125 per hour, up to
$1,000 per day for each member authorized to receive compensation. This does not prevent the
member elected by construction or maintenance companies from being an employee of an association
affiliated with the industry, even if the sole responsibility of that member is service on the board. Travel
expenses for the industry member may be paid by an industry association, if necessary. The board
may allocate funds annually for clerical and other administrative services.%?

The party requesting arbitration must pay a fee to the board in accordance with a schedule established
by it, to cover the cost of administration and compensation of the board, not to exceed:
e $500 per claim which is $25,000 or less;
$1,000 per claim which is in excess of $25,000 but not exceeding $50,000;
$1,500 per claim which is in excess of $50,000 but not exceeding $100,000;
$2,000 per claim which is in excess of $100,000 but not exceeding $200,000;
$3,000 per claim which is in excess of $200,000 but not exceeding $300,000;
$4,000 per claim which is in excess of $300,000 but not exceeding $400,000; and

455, 337.185(1), F.S.

46 The head of DOT is the Secretary of Transportation.

47'S. 337.185(2), F.S.

48 Current State Arbitration Board procedures are available at: https://cdn.ymaws.com/ftba.site-
ym.com/resource/resmgr/website_files/arbitration_board/11-19-20_State_Arbitration_B.pdf (last visited Dec. 22, 2020).
495, 337.185(3), F.S.

50 5, 337.185(4), F.S.

515, 337.185(5), F.S.

525 337.185(6), F.S.

53 5, 337.185(7), F.S.
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e $5,000 per claim which is in excess of $400,000.>

The board in its order may apportion the above fees, and the cost of recording and preparing a
transcript of the hearing, among the parties in accordance with the board's finding of liability.>®

Effect of the Bill
The bill revises statutory provisions relating to the State Arbitration Board. The bill defines the following
terms for purposes of the board:

"Claim" -- the aggregate of all outstanding written requests for additional monetary compensation,
time, or other adjustments to the contract, the entitlement or impact of which is disputed with DOT
and could not be resolved by negotiations between DOT and the contractor.

"Contractor" -- a person or firm having a contract for rendering services to DOT relating to the
construction or maintenance of a transportation facility.

"Final acceptance" -- the contractor has completely performed the work provided for under the
contract, DOT or its agent has determined that the contractor has satisfactorily completed the work
provided for under the contract, and DOT or its agent has submitted written notice of final
acceptance to the contractor.

The bill requires that every claim of up to $250,000 per contract that could not be resolved by
negotiations between DOT and the contractor be arbitrated by the board and may not go to private
arbitration. An award issued by the board pursuant to this provision is final and enforceable by a court
of competent jurisdiction.

A contractor may submit a claim greater than $250,000 up to $1 million per contract or, upon
agreement of the parties, up to $2 million per contract to be arbitrated by the board. An award issued
by the board pursuant to this provision is final if a request for a trial de novo®® is not filed within the time
provided by Rule 1.830, Florida Rules of Civil Procedure.®” At the trial de novo, the court may not admit
evidence that there has been an arbitration proceeding, the nature or amount of the award, or any other
matter concerning the conduct of the arbitration proceeding, except that testimony given at an
arbitration hearing may be used for any purpose otherwise permitted by the Florida Evidence Code.*® If
a request for trial de novo is not filed within the time provided, the award issued by the board is final
and enforceable by a court of competent jurisdiction.

An arbitration request may not be made to the board before final acceptance, but must be made within
820 days after final acceptance.

The board must still schedule a hearing within 45 days after an arbitration request and, if possible, must
now conduct the hearing within 90 days after the request instead of the previous 45 day deadline.

The bill authorizes the board to administer oaths and conduct the proceedings as provided by the
Florida Rules of Civil Procedure and the Florida Evidence Code. The bill requires the hearing must be
conducted informally, with the presentation of testimony and evidence being kept to a minimum. The
bill requires matters to be presented to the arbitrators primarily through the statements and arguments
of counsel. The board must address the scope of discovery, presentation of testimony, and evidence at
a preliminary hearing by considering the size, subject matter, and complexity of the dispute. Any party
to the arbitration may petition the board, for good cause shown, to issue subpoenas for the attendance
of witnesses and the production of books, records, documents, and other evidence at the arbitration

54 S, 337.185(8), F.S.

55S. 337.185(9), F.S.

56 A trial de novo refers to a new trial on the entire case and is conducted as if there had been no trial in the first instance.
https://definitions.uslegal.com/t/trial-de-novo/ (last visited Dec. 22, 2020).

57 Rule 1.830, Florida Rules of Civil Procedure relates to voluntary binding arbitration. The rule provides that a voluntary binding
arbitration decision may be appealed within 30 days after service of the decision on the parties. Appeal is limited to the grounds
specified in s. 44.104(10), F.S.

58 Ch. 90, F.S.
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and may petition the board for orders compelling such attendance and production at the arbitration.
Subpoenas must be served and are enforceable in the manner provided in the Florida Rules of Civil
Procedure.

The board must issue its award within 45 days after the conclusion of the arbitration hearing. If all three
members of the board do not agree, the award agreed to by the majority of the board constitutes the
award of the board.

The board is still composed of three members who are selected in the same manner as in current law.
If a member has a conflict of interest, an alternative member is appointed in the same manner as the
original appointment. Each member serves a 4-year term instead of the current 2-year term. The board
still elects a chair for each term, who is the administrator of the board and custodian of its records.

The presence of all board members is required to conduct a meeting. A meeting may be conducted
either in person or via communications media technology®® in accordance with rules established by the
Administration Commission.®°

The bill requires all board members, including DOT employees appointed to serve, to receive
compensation for the performance of their duties from deposits made by the parties based on an
estimate of compensation. All deposits will be held in escrow by the chair in advance of the hearing.
Each member eligible for compensation is compensated at $200 per hour (currently $150 per hour), up
to $1,500 per day (currently up to $1,000 per day). A member must be reimbursed for the actual cost of
his or her travel expenses. The board may annually allocate funds for clerical and other administrative
services.

The bill maintains the filing fees provided in current law keeps the authorization for the board to
apportion the filing fees and the cost of recording and preparing a transcript of the hearing among the
parties in its award.

Central Florida Expressway Authority

Current Situation

Central Florida Expressway Authority

Part 11l of ch. 348, F.S., creates the Central Florida Expressway Authority (CFX).* CFX may acquire,
hold, construct, improve, maintain, operate, own, and lease in the capacity of lessor the Central Florida
Expressway System within the geographical boundaries of Orange, Seminole, Lake, Brevard, and
Osceola Counties.®? However, to ensure the continued financial feasibility of the portion of the Wekiva
Parkway to be constructed by DOT, the authority may not, without the prior consent of the secretary of
DOT, construct any extensions, additions, or improvements to the expressway system in Lake
County.®

CFX operates a series of expressways in Central Florida including the East-West Expressway (SR
408), the Apopka Expressway (SR 414), the Central Florida Greenway (SR 417) and the Beachline
Expressway (SR 528).%4

Wekiva Parkway

The Wekiva Parkway (SR 429) is a cooperative effort between DOT, CFX, and the Florida Turnpike
Enterprise.®® The Wekiva Parkway will connect to the Central Florida Greenway (SR 417), completing
the beltway around Central Florida, while helping to protect the natural resources surrounding the

59 Section 120.54(5)(b)2., F.S., defines the term “communications media technology” as the electronic transmission of printed matter,
audio, full-motion video, freeze-frame video, compressed video, and digital video by any method available.

60 The Administration Commission has adopted rules pursuant to s. 120.54(5), F.S. These rules are codified in R. 28-109, F.A.C.

61 S, 348.753(1), F.S. CFX was previously known as the Orland-Orange County Expressway Authority.

62 S, 248.754(1)(a), F.S.

63 S, 348.754(1)(c), F.S.

64 CFX, https://www.cfxway.com/ (last visited Feb. 17, 2021).

85 The Florida Turnpike Enterprise is part of DOT and operates Florida’s turnpike system.
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Wekiva River. This estimated $1.6 billion project includes $500 million of non-toll road improvements
including:

o Widening seven miles of SR 46 in Lake and Seminole Counties;

¢ Rebuilding the US 441/SR 46 interchange in Mount Dora;

¢ Shifting the CR 46A connection to SR 46 so wildlife can more safely move between habitats;

¢ Providing non-tolled, one-lane service roads parallel to the parkway in part of east Lake and

Seminole Counties; and
e Building a 10-mile, multi-use trail along portions of the parkway in Lake and Seminole Counties.

In 2020, 13 miles of the parkway were open to traffic, and some of the non-tolled, roadway
improvements had been made. The entire parkway is scheduled to be open to traffic in 2023.5°

Effect of the Bill

The bill amends CFX’s purposes and powers as it relates to obtaining consent from the secretary of
DOT to construct any extensions, additions, or improvements to the expressway system in Lake
County. The bill changes the requirement to obtain consent from the secretary of DOT to a requirement
that CFX consult with the secretary of DOT prior to constructing any extensions, additions, or
improvements to the expressway system in Lake County.

Resource Extraction Reclamation Act

Current Situation

Federal Law

The Federal Mine Safety and Health Act of 1977,5” authorizes the United States Secretary of Labor to
promulgate and enforce safety and health standards regarding working conditions of employees
engaged in underground and surface mineral extraction (mining), related operations, and preparation
and milling of the minerals extracted.®®

The Occupational Safety and Health Act of 19708 (OSHAct) gives the United States Secretary of Labor
authority over all working conditions of employees engaged in business affecting commerce except
those conditions with respect to which other Federal agencies exercise statutory authority to prescribe
or enforce regulations affecting occupational safety or health. The OSHACct also provides that states
may operate their own occupational safety and health programs under a plan approved by the United
States Secretary of Labor.”

Pursuant to a 1979 interagency agreement between the federal Mine Safety and Health Administration
and the Occupational Safety and Health Administration (OSHA), "borrow pits" are subject to OSHA
jurisdiction except those borrow pits located on mine property or related to mining.”*

State Law
Currently, the term “borrow pit” is not defined in Florida law.

66 Wekiva Parkway, http://www.wekivaparkway.com/ (last visited Feb. 17, 2021).

67 Pub. L. 91-173 as amended by Pub. L. 95-164

68 United States Department of Labor, Mine Safety and Health Administration, Interagency Agreement Between the Mine Safety and
Health Administration and the Occupational Safety and Health Administration, https://www.msha.gov/msha-and-osha-memorandum
(last visited Jan. 21, 2021).

89 Pub. L. 91-596

70 United States Department of Labor, Mine Safety and Health Administration, Interagency Agreement Between the Mine Safety and
Health Administration and the Occupational Safety and Health Administration.

"L 1d. For purposes of the federal interagency agreement, the term “borrow pit” means an area of land where the overburden, consisting
of unconsolidated rock, glacial debris, other earth material overlying bedrock is extracted from the surface. Extraction occurs on a one-
time only basis or only intermittently as need occurs, for use as fill materials by the extracting party in the form in which it is extracted.
No milling is involved, except for the use of a scalping screen to remove large rocks, wood and trash. The material is used by the
extracting party more for its bulk than its intrinsic qualities on land which is relatively near the borrow pit.
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Part lll of Ch. 378, F.S., contains the Resource Extraction Reclamation Act,’? which prohibits an
operator” from beginning the process of extracting clay, peat, gravel, sand, or any other solid
substance of commercial value found in natural deposits or in the earth, except fuller's earth clay,
heavy minerals, limestone, or phosphate, which are regulated elsewhere in Ch. 378, F.S., at a new
mine’* without notifying the secretary of the Department of Environmental Protection (DEP) of the
intention to mine.” The operator's notice of intent to mine must consist of the operator's estimated life
of the mine and the operator's signed acknowledgment of the performance standards provided in s.
378.803, F.S."®

The act also provides that after January 1, 1989, all operators of existing mines for the extraction of
resources as described above must meet the performance standards provided by s. 378.803, F.S., for
any new surface area disturbed at such mines.””

Section 378.803, F.S., provides the following performance standards for the reclamation of other
resources:’®
¢ Reclamation must achieve the stormwater, drainage, wetlands, and other surface and
groundwater requirements of DEP and the appropriate water management district.
¢ The final slopes must be at such an angle as to minimize the possibility of slides and may not
exceed the natural angle of repose of the material being mined.
o Provisions for safety to persons, wildlife, and adjoining property must be provided.
e Any overburden and spoil must be left in a configuration which is in accordance with accepted
soil conservation practices and which is suitable for the proposed future use of the land.
¢ Reclamation must be designed to avoid the collection of water in pools which are, or are likely to
become, noxious, odious, or foul.
¢ All reclamation activities must, to the extent possible, be coordinated with resource extraction
and in any event must be initiated at the earliest practicable time.
¢ Reclamation activities must be consistent with all applicable local government ordinances at
least as stringent as the criteria and standards contained in s. 378.803, F.S.

Effect of the Bill

The bill defines the term “borrow pit” for purposes of the Resource Extraction Reclamation Act, as an
area of land upon which excavation of surface resources has been conducted, is being conducted, or is
planned to be conducted, as the term is commonly used in the trade, and is not considered a mine.
Such resources are limited to soil, organic soil, sand, or clay that can be removed with construction
excavating equipment and loaded on a haul truck with no additional processing.

The bill provides that an operator may not begin the operation of a borrow pit at a new location without
notifying the secretary of DEP of the intention to extract. The operator's notice of intent to extract must
consist of the operator's estimated life of the extraction location and the operator's signed
acknowledgment of the performance standards provided by s. 378.803, F.S.

The bill provides that all operators of existing locations, instead of mines, for the extraction of resources
as described in s. 378.801, F.S., must meet the performance standards provided by s. 378.803, F.S. for
any new surface area disturbed at such locations.

Effective Date

The bill has an effective date of July 1, 2020.

725,378.401, F.S.

73S, 378.403(13), F.S., defines the term “operator” as any person engaged in an operation.

74 Section 348.403(10), F.S., defines the term “mine” as an area of land upon which mining operations have been conducted, are being
conducted, or are planned to be conducted, as the term is commonly used in the trade.

75 S, 378.801(1), F.S.

76 S, 378.801(2), F.S.

7S, 378.802, F.S.

78 Section 378.403(17), F.S., defines the term “resource” as soil, clay, peat, stone, gravel, sand, limerock, metallic ore, or any other

solid substance of commercial value found in natural deposits on or in the earth, except phosphate, which is regulated by part Ill.
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B. SECTION DIRECTORY:

Section 1 Creates s. 287.05705, F.S., relating to procurements of road, bridge, and other specified
public construction services.

Section 2 Amends s. 316.003, F.S., providing definitions.
Section 3 Amends s. 316.2397, F.S., relating to certain lights prohibited; exceptions.
Section 4 Amends s. 337.025, F.S., relating to innovative transportation projects.

Section 5 Amends s. 337.14, F.S., relating to application for qualification; certificate of qualification;
restrictions; request for hearing.

Section 6 Amends s. 337.185, F.S., relating to the State Arbitration Board.

Section 7 Amends s. 348.754, F.S., providing the purposes and powers of the Central Florida
Expressway Authority.

Section 8 Amends s. 378.403, F.S., providing definitions.
Section 9 Amends s. 378.801, F.S., relating to other resources; notice of intent to extract required.
Section 10 Amends s. 378.802, F.S., relating to existing extraction locations.

Section 11 Provides an effective date of July 1, 2020.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

The bill requires and increases hourly compensation for members of the State Arbitration Board
from $150 to $200, and increases the daily maximum compensation from $1,000 to $1,500 per
member. However, both current law and the bill require parties bringing arbitrations to the board to
pay filing fees, based on the amount of the dispute, to defray the costs of operating the board.
However, the filing fees do not increase, and it is unknown if they will cover the increased cost of
the board.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

Local governments operating airports may see a reduction in expenditures due to the exemption
from the construction, engineering, and inspection requirements in the bill. However, the cost
savings are associated with specific projects; therefore, this reduction in expenditures is
indeterminate.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
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None.

D. FISCAL COMMENTS:
None.

. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to require counties or municipalities to spend funds or take
action requiring the expenditure of funds; reduce the authority that counties or municipalities have to
raise revenues in the aggregate; or reduce the percentage of state tax shared with counties or
municipalities.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
The bill does not authorize rulemaking, nor does it require rulemaking.

C. DRAFTING ISSUES OR OTHER COMMENTS:

The authorization of blue lights on paving machines, compaction rollers, and portable radar speed
display units may conflict with s. 843.081, F.S., which provides that it is unlawful for a person to use in
or on any nongovernmentally owned vehicle or vessel any flashing or rotating blue light”® unless such
person is a law enforcement officer employed by a federal, state, county, or city law enforcement
agency or is a person appointed by the Governor pursuant to ch. 354, F.S.8081

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On February 17, 2021, the Tourism, Infrastructure & Energy Subcommittee adopted a strike-all amendment
as amended and reported the bill favorably as a committee substitute. The committee substitute:

¢ Removes a provision from the bill requiring a $50 reduction on the sales tax for every motor vehicle
sold in this state in fiscal years 2021-2022.

o Clarifies that the provision regarding the procurements of roads, bridges, and other specified
construction projects applies to all governmental entities.

e Limits the bill’s authorization for flashing blue lights on construction vehicles to paving machines
and compaction rollers.

¢ Returns $120 million annual cap on innovative transportation projects to apply to all projects.
Authorizes DOT to request interim financial statements from contractors under certain
circumstances, instead of requiring the contractor to submit them.

o Clarifies that the ability factor and the maximum capacity rating apply to the applicant instead of the
project.

e Revises and clarifies provisions regarding the State Arbitration Board, including references to the
Florida Rules of Civil Procedure and the Florida Evidence Code, and meetings being conducted via
communications media technology.

e Requires CFX to consult with, instead of obtain consent from, the secretary of DOT prior to
constructing any extensions, additions, or improvements to the expressway system in Lake County.

79 Section 843.081(4), F.S., defines the term “flashing or rotating blue light” to include all forms of lights which display a blue light source
or which were designed with the intent of displaying a blue light source whether or not such light is actually in use.

80 5. 384.081(2), F.S.

81 Department of Highway Safety and Motor Vehicles, Agency Analysis of 2021 House Bill 57, p.7. (Feb. 16, 2021).
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This analysis is drafted to the committee substitute as approved by the Tourism, Infrastructure & Energy
Subcommittee.
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F L ORTIDA H O U S E O F R EPRESENTATI V E S

CS/HB 57 2021

1 A bill to be entitled

2 An act relating to transportation; creating s.

3 287.05705, F.S.; providing that governmental entities

4 may not prohibit certain vendors from responding to

5 competitive solicitations of certain contractual

6 services; providing applicability; amending s.

7 316.003, F.S.; revising the definition of the term

8 "personal delivery device"; amending s. 316.2397,

9 F.S.; authorizing certain equipment to show or display
10 flashing lights; authorizing vehicles to display

11 flashing lights during certain periods under certain
12 conditions; amending s. 337.025, F.S.; revising the

13 application of the cap on innovative transportation

14 projects; amending s. 337.14, F.S.; requiring

15 contractors wishing to bid on certain contracts to

16 first be certified by the Department of Transportation
17 as qualified; revising requirements for applying for
18 and issuing a certificate of qualification; revising
19 provisions regarding interim financial statements;
20 providing construction with respect to submission and
21 approval of an application for such certificate;
22 exempting airports from certain restrictions regarding
23 entities performing design and construction
24 engineering and inspection services; amending s.
25 337.185, F.S.; revising and providing definitions;
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F L ORTIDA H O U S E O F R EPRESENTATI V E S

CS/HB 57 2021
26 revising requirements for arbitration of certain
277 contracts by the State Arbitration Board; revising
28 requirements regarding arbitration requests, hearings,
29 procedures, and awards; revising membership and
30 meeting requirements; revising compensation of board
31 members; amending s. 348.754, F.S.; prohibiting the
32 Central Florida Expressway Authority from performing
33 certain activities in Lake County without prior
34 consultation with the secretary of the department;
35 amending s. 378.403, F.S.; defining the term "borrow
36 pit"; amending s. 378.801, F.S.; prohibiting operation
37 of a borrow pit at a new location without notifying
38 the Secretary of Environmental Protection of the
39 intent to extract; conforming provisions; amending s.
40 378.802, F.S.; revising application of provisions to
41 exclude existing mines; providing an effective date.
42
43| Be It Enacted by the Legislature of the State of Florida:
44
45 Section 1. Section 287.05705, Florida Statutes, is created
46| to read:
477 287.05705 Procurements of road, bridge, and other
48 specified public construction services.—
49 (1) With respect to competitive solicitations for the
50| procurement of contractual services that are limited to the
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CS/HB 57 2021

51 classes of work for which the Department of Transportation

52 issues certificates of qualification pursuant to s. 337.14,

53 which services do not involve the construction, remodeling,

54 repair, or improvement of any building, a governmental entity

55| procuring such services may not prohibit a response from a

56| vendor possessing a valid certificate of qualification under s.

57 337.14 or license under chapter 489 corresponding to the

58 contractual services being procured.

59 (2) This section applies to all competitive solicitations

60 issued by a governmental entity on or after October 1, 2021.

61 Section 2. Paragraph (b) of subsection (56) of section

62 316.003, Florida Statutes, is amended to read:

63 316.003 Definitions.—The following words and phrases, when
64| wused in this chapter, shall have the meanings respectively

65| ascribed to them in this section, except where the context

66 otherwise requires:

o7 (56) PERSONAL DELIVERY DEVICE.—An electrically powered

68 device that:

69 (b) Weighs less than 550 &6 pounds, excluding cargo;

70
71| A personal delivery device is not considered a vehicle unless

72 expressly defined by law as a vehicle. A mobile carrier is not
73 considered a personal delivery device.

74 Section 3. Subsection (10) of section 316.2397, Florida

75 Statutes, 1s renumbered as subsection (12), subsections (2) and
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76 (7) are amended, and new subsections (10) and (11) are added to
77 that section, to read:

78 316.2397 Certain lights prohibited; exceptions.—

79 (2) It is expressly prohibited for any vehicle or

80 equipment, except police vehicles and road construction

81| equipment specified in subsections (10) and (11), to show or

82 display blue lights. However, vehicles owned, operated, or
83 leased by the Department of Corrections or any county

84| correctional agency may show or display blue lights when

85| responding to emergencies.

86 (7) Flashing lights are prohibited on vehicles except:
87 (a) As a means of indicating a right or left turn, to
88| change lanes, or to indicate that the vehicle is lawfully
89| stopped or disabled upon the highway;

90 (b) When a motorist intermittently flashes his or her
91 vehicle's headlamps at an oncoming vehicle notwithstanding the
92| motorist's intent for doing so;

93 (c) During periods of extreme low visibility on roadways

94| with a posted speed limit of 55 mph or higher; and

95 (d)4e)> For the lamps authorized under subsections (1),
96 (2), (3), (4), and (9), s. 316.2065, or s. 316.235(6) which may
97 flash.

98 (10) Paving machines or compaction rollers within a work

99 zone area on roadways with a posted speed limit of 55 mph or

100 higher may show or display flashing blue lights while performing
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CS/HB 57 2021

101| paving operations or where a hazard exists.

102 (11) Under the direction of a law enforcement officer,

103| portable radar speed display units in advance of a work zone

104 area on roadways with a posted speed limit of 55 mph or higher

105| may show or display flashing red and blue lights when workers

106 are present.

107 Section 4. Section 337.025, Florida Statutes, i1s amended
108 to read:

109 337.025 Innovative transportation projects; department to
110| establish program.—

111 (1) The department may establish a program for

112| transportation projects demonstrating innovative techniques of
113 highway and bridge design, construction, maintenance, and

114 finance which have the intended effect of measuring resiliency
115| and structural integrity and controlling time and cost increases
116 on construction projects. Such techniques may include, but are
117 not limited to, state-of-the-art technology for pavement,

118 safety, and other aspects of highway and bridge design,

119| construction, and maintenance; innovative bidding and financing
120 techniques; accelerated construction procedures; and those

121 techniques that have the potential to reduce project life cycle
122 costs. To the maximum extent practical, the department must use
123| the existing process to award and administer construction and
124| maintenance contracts. When specific innovative technigues are

125 to be used, the department is not required to adhere to those
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126| provisions of law that would prevent, preclude, or in any way
127| prohibit the department from using the innovative technique.

128 However, before using an innovative technique that is

129 inconsistent with another provision of law, the department must
130 document in writing the need for the exception and identify what
131| Dbenefits the traveling public and the affected community are

132 anticipated to receive. The department may enter into no more
133 than $120 million in contracts annually for the purposes

134 authorized by this section.

135 (2) The annual cap on contracts provided in subsection (1)

136| does shatd+ not apply to:

137 (a) Turnpike enterprise projects—and—turapike—-enterprise
138| erefects—shott rnotbecounted toward the deportrent's orngat

139 eap.

140 (b) Low-bid design-build milling and resurfacing contracts
141

142

143 Section 5. Subsections (1), (4), and (7) of section

144 337.14, Florida Statutes, are amended to read:

145 337.14 Application for qualification; certificate of

146| qualification; restrictions; request for hearing.—

147 (1) Any contractor desiring to bid for the performance of
148 any construction contract in excess of $250,000 which the

149| department proposes to let must first be certified by the

150 department as qualified pursuant to this section and rules of
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151 the department. The rules of the department must address the
152 qualification of contractors to bid on construction contracts in
153 excess of $250,000 and must include requirements with respect to
154 the equipment, past record, experience, financial resources, and
155 organizational personnel of the applying contractor which are
156| necessary to perform the specific class of work for which the

157 contractor seeks certification. Any contractor who desires to

158 bid on contracts in excess of $50 million and who 1s not

159 qualified and in good standing with the department as of January
160 1, 2019, must first be certified by the department as qualified

161 and desires—teobid on contracts in exeessof S$50-mittien must
162| have satisfactorily completed two projects, each in excess of
163 $15 million, for the department or for any other state

164| department of transportation. The department may limit the

165 dollar amount of any contract upon which a contractor is

166| qualified to bid or the aggregate total dollar volume of

167 contracts such contractor is allowed to have under contract at
168 any one time. Each applying contractor seeking qualification to
169| bid on construction contracts in excess of $250,000 shall

170 furnish the department a statement under oath, on such forms as
171 the department may prescribe, setting forth detailed information
172 as required on the application. Each application for

173 certification must be accompanied by audited, certified

174 financial statements prepared in accordance with generally

175 accepted accounting principles and auditing standards by a
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certified public accountant licensed in this state or another

state. The audited, certified financial statements must be for

the applying contractor and must have been prepared theJtatest

a el (g
Te—appPTy

Inmer A At ot A AT A
T COoOmTcratCtcor—COoOmpTtT

within the immediately preceding +ast 12 months. The department

may not consider any financial information of the parent entity

of the applying contractor, if any. The department may not

certify as qualified any applying contractor that fails to

submit the audited, certified financial statements required by

this subsection. If the application or the annual financial

statement shows the financial condition of the applying
contractor more than 4 months before prier—+teo the date on which

the application is received by the department, a reviewed

interim financial statement or an interim audited, certified

financial statement prepared in accordance with generally

accepted accounting principles and auditing standards by a

certified public accountant licensed in this state or another

state may be requested by the department statement—and—an

updated—apptication—must—Pbe—submitted. The interim financial
statements, 1f requested, statement must cover the period from

the end date of the annual statement and must show the financial
condition of the applying contractor no more than 4 months

before prier—+te the date that the interim financial statements

are statement—3s received by the department. However, upon the

request of the applying contractor, an application and

Page 8 of 18

CODING: Words stricken are deletions; words underlined are additions.
hb0057-01-c1




F L ORTIDA H O U S E O F R EPRESENTATI V E S

CS/HB 57 2021

201 accompanying annual or interim financial statement received by

202 the department within 15 days after either 4-month period under

203 this subsection shall be considered timely. Eaceh—reguired—annuvalt
204| er—rterim finaneiaol statement mustbe avdited and accompanied

205 by—the—-opintenof a—ecertifiecd publie aceeountants An applyiling

206 contractor desiring to bid exclusively for the performance of
207 construction contracts with proposed budget estimates of less
208 than $1 million may submit reviewed annual or reviewed interim
209| financial statements prepared by a certified public accountant.
210| The information required by this subsection is confidential and
211 exempt from s. 119.07(1l). The department shall act upon the

212| application for qualification within 30 days after the

213| department determines that the application is complete. The

214 department may waive the requirements of this subsection for
215| projects having a contract price of $500,000 or less if the

216| department determines that the project is of a noncritical

217 nature and the waiver will not endanger public health, safety,
218 or property.

219 (4) If the applicant is found to possess the prescribed
2201 qualifications, the department shall issue to him or her a

221 certificate of qualification that, unless thereafter revoked by
222 the department for good cause, will be wvalid for a period of 18
223| months after the date of the applicant's financial statement or
224 such shorter period as the department prescribes. Submission of

225 an application and subsequent approval do skatdt not affect
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226| expiration of the certificate of qualification, the ability

227 factor of the applicant, or the maximum capacity rating of the

228 applicant. If the department finds that an application is

229 incomplete or contains inadequate information or information

230 that cannot be verified, the department may request in writing
231 that the applicant provide the necessary information to complete
232 the application or provide the source from which any information
233| in the application may be verified. If the applicant fails to
234| comply with the initial written request within a reasonable

235| period of time as specified therein, the department shall

236| request the information a second time. If the applicant fails to
237| comply with the second request within a reasonable period of

238 time as specified therein, the application shall be denied.

239 (7) A "contractor" as defined in s. 337.165(1) (d) or his
240 or her "affiliate" as defined in s. 337.165(1) (a) qualified with
241 the department under this section may not also qualify under s.
242 287.055 or s. 337.105 to provide testing services, construction,
243| engineering, and inspection services to the department. This

244 limitation does not apply to any design-build prequalification
245 under s. 337.11(7) and does not apply when the department

246 otherwise determines by written order entered at least 30 days
247| before advertisement that the limitation is not in the best

248 interests of the public with respect to a particular contract
249 for testing services, construction, engineering, and inspection

250 services. This subsection does not authorize a contractor to
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251| provide testing services, or provide construction, engineering,
252 and inspection services, to the department in connection with a
253 construction contract under which the contractor is performing
254 any work. Notwithstanding any other provision of law to the

255 contrary, for a project that is wholly or partially funded by
256 the department and administered by a local governmental entity,

257 except for a seaport listed in s. 311.09 or an airport as

258| defined in s. 332.004, the entity performing design and

259| construction engineering and inspection services may not be the
260 same entity.

2601 Section 6. Section 337.185, Florida Statutes, 1s amended
262 to read:

263 (Substantial rewording of section. See

264 s. 337.185, F.S., for present text.)

265 337.185 State Arbitration Board.—

266 (1) To facilitate the prompt resolution of claims arising

267 out of or in connection with a construction or maintenance

268 contract with the department, the Legislature has established

269 the State Arbitration Board, referred to in this section as the

270 "board."

271 (2) As used in this section, the term:

272 (a) "Claim" means the aggregate of all outstanding written

273 requests for additional monetary compensation, time, or other

274 adjustments to the contract, the entitlement or impact of which

275 is disputed with the department and could not be resolved by
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276| negotiations between the department and the contractor.

277 (b) "Contractor" means a person or firm having a contract

278 for rendering services to the department relating to the

279 construction or maintenance of a transportation facility.

280 (c) "Final acceptance" means that the contractor has

281 completely performed the work provided for under the contract,

282 the department or its agent has determined that the contractor

283| has satisfactorily completed the work provided for under the

284 contract, and the department or its agent has submitted written

285| notice of final acceptance to the contractor.

286 (3) Every claim in an amount of up to $250,000 per

287 contract that could not be resolved by negotiations between the

288| department and the contractor shall be arbitrated by the board.

289| An award issued by the board pursuant to this subsection is

290 final and enforceable by a court of competent jurisdiction.

291 (4) The contractor may submit a claim greater than

292 $250,000 up to $1 million per contract or, upon agreement of the

293| parties, up to $2 million per contract to be arbitrated by the

294| board. An award issued by the board pursuant to this subsection

295 is final if a request for a trial de novo is not filed within

296 the time provided by Rule 1.830, Florida Rules of Civil

297 Procedure. At the trial de novo, the court may not admit

298 evidence that there has been an arbitration proceeding, the

299| nature or amount of the award, or any other matter concerning

300 the conduct of the arbitration proceeding, except that testimony
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301 given at an arbitration hearing may be used for any purpose

302 otherwise permitted by the Florida Evidence Code. If a request

303 for trial de novo is not filed within the time provided, the

304 award issued by the board is final and enforceable by a court of

305 competent jurisdiction.

306 (5) An arbitration request may not be made to the board

307| before final acceptance but must be made to the board within 820

308 days after final acceptance.

309 (6) The board shall schedule a hearing within 45 days

310 after an arbitration request and, if possible, shall conduct the

311 hearing within 90 days after the request. The board may

312 administer oaths and conduct the proceedings as provided by the

313 Florida Rules of Civil Procedure and the Florida Evidence Code.

314 The hearing may be conducted informally. Presentation of

315| testimony and evidence shall be kept to a minimum, and matters

316 shall be presented to the board primarily through the statements

317 and arguments of counsel. The board shall address the scope of

318| discovery, presentation of testimony, and evidence at a

319| preliminary hearing by considering the size, subject matter, and

320 complexity of the dispute. Any party to the arbitration may

321 petition the board, for good cause shown, to issue subpoenas for

322 the attendance of witnesses and the production of books,

323 records, documents, and other evidence at the arbitration and

324| may petition the board for orders compelling such attendance and

325| production at the arbitration. Subpoenas shall be served and are
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326| enforceable in the manner provided in the Florida Rules of Civil

327 Procedure.

328 (7) The board must issue an award within 45 days after the

329 conclusion of the arbitration hearing. If all three members of

330 the board do not agree, the award agreed to by the majority of

331 the board shall constitute the award of the board.

332 (8) The board shall be composed of three members. The

333| first member shall be appointed by the Secretary of

334 Transportation, and the second member shall be elected by those

335| construction or maintenance companies that are under contract

336 with the department. The third member shall be chosen by

337 agreement of the first and second members. If the first or

338| second member has a conflict of interest regarding affiliation

339| with one of the parties to an arbitration hearing, the

340 appointing entity shall appoint an alternate member for that

341| hearing. If the third member has such a conflict of interest,

342 the first and second members shall select an alternate member.

343 Each member shall serve a 4-year term. The board shall elect a

344 chair for each term, who shall be the administrator of the board

345 and custodian of its records.

346 (9) The presence of all board members is required to

347 conduct a meeting either in person or by means of communications

348| media technology used in accordance with rules adopted by the

349 Administration Commission under s. 120.54(5).

350 (10) The members of the board may receive compensation for
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351 the performance of their duties from deposits made by the

352| parties based on an estimate of compensation by the board,

353 except that no employee of the department may receive

354 compensation from the board. All deposits shall be held in

355 escrow in advance of the hearing. Each member eligible for

356 compensation shall be compensated at a rate of $200 per hour, up

357 to a maximum of $1,500 per day. Members of the board are

358| entitled to receive per diem and travel expenses pursuant to s.

359 112.061. The board may allocate funds annually for clerical and

360 other administrative services.

301 (11) To cover the cost of administration and initial

362 compensation of the board, the party requesting arbitration

363 shall pay a filing fee to the board, according to a schedule

364 established by the board, of:

365 (a) Up to $500 for a claim that is $25,000 or less.

366 (b) Up to $1,000 for a claim that is more than $25,000 but
367 is $50,000 or less.

368 (c) Up to $1,500 for a claim that is more than $50,000 but
369 is $100,000 or less.

370 (d) Up to $2,000 for a claim that is more than $100,000
371 but is $200,000 or less.
372 (e) Up to $3,000 for a claim that is more than $200,000

373 but 1is $300,000 or less.

374 (f) Up to $4,000 for a claim that is more than $300,000
375 but 1is $400,000 or less.
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376 (g) Up to $5,000 for a claim that is more than $400,000.
377

378 The board may apportion the filing fees and the cost of

379 recording and preparing a transcript of the hearing among the

380| parties in its award.

381 Section 7. Paragraph (c) of subsection (1) of section

382 348.754, Florida Statutes, i1s amended to read:

383 348.754 Purposes and powers.—
384 (1)
385 (c) Notwithstanding any other provision of this section to

386| the contrary, to ensure the continued financial feasibility of
387 the portion of the Wekiva Parkway to be constructed by the
388| department, the authority may not, without #£hke prior

389| consultation with eemsert—oef the secretary of the department,

390 construct any extensions, additions, or improvements to the

391| expressway system in Lake County.

392 Section 8. Subsections (3) through (19) of section

393 378.403, Florida Statutes, are renumbered as subsections (4)

394 through (20), respectively, and a new subsection (3) is added to
395 that section to read:

396 378.403 Definitions.—As used in this part, the term:

397 (3) "Borrow pit" means an area of land upon which

398| excavation of surface resources has been conducted, is being

399 conducted, or is planned to be conducted, as the term is

400 commonly used in the trade, and is not considered a mine. Such
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401 resources are limited to soil, organic soil, sand, or clay that

402 can be removed with construction excavating equipment and loaded

403 on a haul truck with no additional processing.

404 Section 9. Section 378.801, Florida Statutes, i1s amended
405 to read:

406 378.801 Other resources; notice of intent to extract mire
407 required.—

408 (1) An Ne operator may not begin the operation of a borrow

409| pit, or the process of extracting clay, peat, gravel, sand, or

410 any other solid substance of commercial value found in natural
411| deposits or in the earth, except fuller's earth clay, heavy

412| minerals, limestone, or phosphate, which are regulated elsewhere
413 in this chapter, at a new location mime without notifying the
414 secretary of the intention to extract minre.

415 (2) The operator's notice of intent to extract mime shall

416 consist of the operator's estimated life of the extraction

417 location mime and the operator's signed acknowledgment of the
418| performance standards provided by s. 378.803.

419 Section 10. Section 378.802, Florida Statutes, is amended
420 to read:

421 378.802 Existing extraction locations mimes.—After January

422 1, 1989, all operators of existing locations mirnes for the
423 extraction of resources as described in s. 378.801 shall meet
424 the performance standards provided by s. 378.803 for any new

425 surface area disturbed at such locations mines.
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426 Section 11. This act shall take effect July 1, 2021.
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COMMERCE COMMITTEE

CS/HB 57 by Rep. Andrade
TRANSPORTATION

AMENDMENT SUMMARY
APRIL 19, 2021

Amendment 1 by Rep. Andrade (Strike-All):
Adds the following provisions to the bill:

Authorizes counties and municipalities to convey roads to community
development districts under certain circumstances.

Amends the definition of autocycle.

Authorizes flashing green, amber, and red lights on construction vehicles under
certain circumstances.

Provides that if a motor carrier requires safety improvements on a commercial
motor vehicle, this does not change an owner-operators employment status.
Requires certain notifications to the Department of Highway Safety and Motor
Vehicles (DHSMV) regarding salvage titles to be made on specified forms.
Defines “electric vertical takeoff and landing aircraft.”

Clarifies that permanent registration stickers for for-hire vehicles are required
only for rental vehicles.

Revises provisions regarding insurance and surety bond requirements for motor
vehicle dealers.

Allows the Department of Transportation (DOT) and its contractors to extract
materials from borrow pits meeting statutory requirements already in the bill.
Authorizes revenues from high-occupancy toll lanes and express lanes to be
used for certain public transportation projects.

Authorizes the metropolitan planning organization in Miami-Dade County to
assess membership fees.

Repeals the inactive Northwest Florida Transportation Corridor Authority.
Makes clarifying changes regarding the Tampa Bay Area Regional Transit
Authority.

Extends the maximum term for the Jacksonville Transportation Authority to enter
into leases from 40 years to 99 years.

Requires DOT to create and implement an electronic database of outdoor
advertising permits.
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Bill No. CS/HB 57 (2021)
Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (/N

ADOPTED AS AMENDED - (Y/N)

ADOPTED W/O OBJECTION (/N

FATLED TO ADOPT - (Y/N)

WITHDRAWN R 72!

OTHER

Committee/Subcommittee hearing bill: Commerce Committee

Representative Andrade offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Section 177.107, Florida Statutes, 1is created
to read:

177.107 Closing and abandonment of roads; optional

conveyance to a community development district; traffic control

jurisdiction.—

(1) The governing body of a municipality or county may

abandon the roads and rights-of-way dedicated in a recorded

residential subdivision plat and simultaneously convey its

interest in such roads, rights-of-way, and appurtenant drainage

facilities to a community development district established under

chapter 190 in which the subdivision is located, if all of the
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following conditions are met:

(a) The community development district has requested the

abandonment and conveyance by written resolution for the purpose

of converting the subdivision to a gated neighborhood with

monitored public access.

(b) The community development district has received

approval for the conveyance by a vote of two-thirds of the

landowners who are subject to the non-ad valorem assessments of

the community development district and who are present by person

or proxy at a properly noticed landowners meeting.

(c) The community development district has executed an

interlocal agreement with the municipality or county, as

applicable, requiring the community development district to do

all of the following:

1. Maintain the roads and any associated drainage, street

lighting, or sidewalks identified in the interlocal agreement to

municipal or county standards, as applicable.

2. Every 5 years, conduct a reserve study of the roads and

any associated drainage, street lighting, or sidewalks

identified in the interlocal agreement.

3. Levy annual special assessments in amounts sufficient

to maintain the roads and any drainage, street lighting, or

sidewalks identified in the interlocal agreement to municipal or

county standards, as applicable.

4. Annually fund the amounts set forth in the reserve
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study.

(2) The community development district shall install,

operate, maintain, repair, and replace all signs, signals,

markings, striping, guardrails, and other traffic control

devices necessary or useful for the roads unless an agreement

has been entered into between the municipality or county and the

community development district, as authorized under s.

316.006(2) (b) and (3) (b), respectively, expressly providing that

the municipality or county has traffic control jurisdiction.

(3) Upon abandonment of the roads and rights-of-way and

the conveyance thereof to the community development district,

the community development district shall have all the rights,

title, and interest in the roads and rights-of-way, including

all appurtenant drainage facilities, as were previously vested

in the municipality or county. Thereafter, the community

development district shall hold the roads and rights-of-way in

trust for the benefit of the public and owners of the property

in the subdivision and shall operate, maintain, repair, and from

time to time replace and reconstruct the roads and any

associated street lighting, sidewalks, or drainage facilities

identified in the interlocal agreement as necessary to ensure

their use and enjoyment by the public and property owners,

tenants, and residents of the subdivision and their guests and

invitees.

(4) The provisions of this section are supplemental and
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additional to the powers of municipalities and counties.

Section 2. Section 287.05705, Florida Statutes, is created
to read:

287.05705 Procurements of road, bridge, and other

specified public construction services.—

(1) With respect to competitive solicitations for the

procurement of contractual services that are limited to the

classes of work for which the Department of Transportation

issues certificates of qualification pursuant to s. 337.14,

which services do not involve the construction, remodeling,

repair, or improvement of any building, a governmental entity

procuring such services may not prohibit a response from a

vendor possessing a valid certificate of qualification under s.

337.14 or license under chapter 489 corresponding to the

contractual services being procured.

(2) This section applies to all competitive solicitations

issued by a governmental entity on or after October 1, 2021.

Section 3. Subsections subsection (2) and paragraph (b) of
subsection (56), are amended, to read:

316.003 Definitions.—The following words and phrases, when
used in this chapter, shall have the meanings respectively
ascribed to them in this section, except where the context
otherwise requires:

(2) AUTOCYCLE.—A three-wheeled motorcycle that has two

wheels in the front and one wheel in the back; is equipped with
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92 a roll cage or roll hoops, a seat belt for each occupant,

93| antiteek brakes that meet the requirements of Federal Motor

94| Vehicle Safety Standard No. 122, a steering mechanism wheet, and

95 seating that does not require the operator to straddle or sit
96 astride it; and is manufactured in accordance with the
97 applicable federal motorcycle safety standards in 49 C.F.R. part
98 571 by a manufacturer registered with the National Highway
99| Traffic Safety Administration.
100 (56) PERSONAL DELIVERY DEVICE.—An electrically powered
101| device that:
102 (b) Weighs less than 550 86 pounds, excluding cargo;
103
104| A personal delivery device 1is not considered a vehicle unless
105 expressly defined by law as a vehicle. A mobile carrier is not
106 considered a personal delivery device.
107 Section 4. Subsections (5) and (7) of section 316.2397,
108 Florida Statutes, are amended to read:
109 316.2397 Certain lights prohibited; exceptions.—
110 (5) Road maintenance and construction equipment and
111 vehicles may display flashing white lights or flashing white
112 strobe lights when in operation and where a hazard exists.

113| Construction equipment in a work zone on roadways with a posted

114 speed limit of 55 miles per hour or higher may show or display a

115 combination of flashing green, amber, and red lights in

116| conjunction with periods when workers are present. Additionally,
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school buses and vehicles that are used to transport farm
workers may display flashing white strobe lights.

(7) Flashing lights are prohibited on vehicles except:

(a) As a means of indicating a right or left turn, to
change lanes, or to indicate that the vehicle is lawfully
stopped or disabled upon the highway;

(b) When a motorist intermittently flashes his or her
vehicle's headlamps at an oncoming vehicle notwithstanding the
motorist's intent for doing so;

(c) During periods of extreme low visibility on roadways

with a posted speed limit of 55 mph or higher; and

(d)+e> For the lamps authorized under subsections (1),
(2)y, (3), (4), and (9), s. 316.2065, or s. 316.235(6) which may
flash.

Section 5. Subsection (14) is added to section 316.302,
Florida Statutes, to read:

316.302 Commercial motor wvehicles; safety regulations;

transporters and shippers of hazardous materials; enforcement;

motor carrier safety improvements.—

(14) (a) The deployment, implementation, or use of a motor

carrier safety improvement by or as required by a motor carrier,

its related entity, or a third-party, including by contract,

shall not be considered when evaluating an individual's status

as an employee or independent contractor, or as a jointly

employed employee under any state law.

279575 - h0057-strike .docx
Published On: 4/18/2021 5:34:37 PM
Page 6 of 44




142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166

COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 57 (2021)
Amendment No. 1

(b) For the purpose of this subsection, a motor carrier

safety improvement shall mean any device, equipment, software,

technology, procedure, training, policy, program, or operational

practice intended and primarily used to improve or facilitate:

1. Compliance with traffic safety or motor carrier safety
laws;

2. Safety of a motor vehicle;

3. Safety of the operator of a motor vehicle; or

4. Safety of third-party users of public roadways.

Section 6. Paragraph (b) of subsection (3) of section
319.30, Florida Statutes, i1s amended to read:

319.30 Definitions; dismantling, destruction, change of
identity of motor vehicle or mobile home; salvage.—

(3)

(b) The owner, including persons who are self-insured, of
a motor vehicle or mobile home that is considered to be salvage
shall, within 72 hours after the motor vehicle or mobile home
becomes salvage, forward the title to the motor vehicle or
mobile home to the department for processing. However, an
insurance company that pays money as compensation for the total
loss of a motor vehicle or mobile home shall obtain the
certificate of title for the motor vehicle or mobile home, make
the required notification to the National Motor Vehicle Title
Information System, and, within 72 hours after receiving such

certificate of title, forward such title by the United States
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Postal Service, by another commercial delivery service, or by
electronic means, when such means are made available by the
department, to the department for processing. The owner or
insurance company, as applicable, may not dispose of a vehicle
or mobile home that is a total loss before it obtains a salvage
certificate of title or certificate of destruction from the
department. Effective January 1, 2020:

1. Thirty days after payment of a claim for compensation
pursuant to this paragraph, the insurance company may receive a
salvage certificate of title or certificate of destruction from
the department if the insurance company is unable to obtain a
properly assigned certificate of title from the owner or
lienholder of the motor vehicle or mobile home, if the motor
vehicle or mobile home does not carry an electronic lien on the
title and the insurance company:

a. Has obtained the release of all liens on the motor
vehicle or mobile home;

b. Has attested on a form provided by the department that

provided—preof—of payment of the total loss claim has been
distributed; and

c. Has attested on a form provided by the department and

davit—en—Jtetterhead signed by the insurance
company or its authorized agent stating the attempts that have
been made to obtain the title from the owner or lienholder and

further stating that all attempts are to no avail. The form
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affidavit must include a request that the salvage certificate of
title or certificate of destruction be issued in the insurance
company's name due to payment of a total loss claim to the owner
or lienholder. The attempts to contact the owner may be by
written request delivered in person or by first-class mail with
a certificate of mailing to the owner's or lienholder's last
known address.

2. If the owner or lienholder is notified of the request
for title in person, the insurance company must provide an
affidavit attesting to the in-person request for a certificate
of title.

3. The request to the owner or lienholder for the
certificate of title must include a complete description of the
motor vehicle or mobile home and the statement that a total loss
claim has been paid on the motor vehicle or mobile home.

Section 7. Paragraph (b) of subsection (1) of section
320.06, Florida Statutes, as amended by section 1 of chapter
2020-181, Laws of Florida, is amended to read:

320.06 Registration certificates, license plates, and
validation stickers generally.—

(1)

(b)1. Registration license plates bearing a graphic symbol
and the alphanumeric system of identification shall be issued
for a 10-year period. At the end of the 10-year period, upon
renewal, the plate shall be replaced. The department shall
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217 extend the scheduled license plate replacement date from a 6-
218 year period to a 10-year period. The fee for such replacement is
219 $28, $2.80 of which shall be paid each year before the plate is
220 replaced, to be credited toward the next $28 replacement fee.
221 The fees shall be deposited into the Highway Safety Operating
2272 Trust Fund. A credit or refund may not be given for any prior
223| vyears' payments of the prorated replacement fee if the plate is
224 replaced or surrendered before the end of the 10-year period,
225| except that a credit may be given if a registrant is required by
226 the department to replace a license plate under s.

227 320.08056(8) (a) . With each license plate, a validation sticker
228| shall be issued showing the owner's birth month, license plate
229 number, and the year of expiration or the appropriate renewal
230| period if the owner is not a natural person. The validation

231 sticker shall be placed on the upper right corner of the license
232| plate. The license plate and validation sticker shall be issued
233| based on the applicant's appropriate renewal period. The

234 registration period is 12 months, the extended registration

235| period is 24 months, and all expirations occur based on the

236 applicant's appropriate registration period. Rental vehicles

237 taxed pursuant to s. 320.08(6) (a) may elect a permanent

238 registration period, provided payment of the appropriate license
239 taxes and fees occurs annually. A vehicle that has an

240 apportioned registration shall be issued an annual license plate

241 and a cab card that denote the declared gross vehicle weight for
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242 each apportioned jurisdiction in which the vehicle is authorized
243 to operate.

244 2. In order to retain the efficient administration of the
245 taxes and fees imposed by this chapter, the 80-cent fee increase
246 in the replacement fee imposed by chapter 2009-71, Laws of

247 Florida, is negated as provided in s. 320.0804.

248 Section 8. Subsection (3) and paragraph (a) of subsection
249 (10) of section 320.27, Florida Statutes, are amended to read:
250 320.27 Motor vehicle dealers.—

251 (3) APPLICATION AND FEE.—The application for the license
252 shall be in such form as may be prescribed by the department and
253 shall be subject to such rules with respect thereto as may be so
254| prescribed by it. Such application shall be verified by ocath or
255 affirmation and shall contain a full statement of the name and
256| birth date of the person or persons applying therefor; the name
257 of the firm or copartnership, with the names and places of

258 residence of all members thereof, if such applicant is a firm or
259 copartnership; the names and places of residence of the

260| principal officers, if the applicant is a body corporate or

261 other artificial body; the name of the state under whose laws
262 the corporation is organized; the present and former place or
263| places of residence of the applicant; and prior business in

264 which the applicant has been engaged and the location thereof.
265 Such application shall describe the exact location of the place

266 of business and shall state whether the place of business is
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owned by the applicant and when acquired, or, if leased, a true
copy of the lease shall be attached to the application. The
applicant shall certify that the location provides an adequately
equipped office and is not a residence; that the location
affords sufficient unoccupied space upon and within which
adequately to store all motor vehicles offered and displayed for
sale; and that the location is a suitable place where the
applicant can in good faith carry on such business and keep and
maintain books, records, and files necessary to conduct such
business, which shall be available at all reasonable hours to
inspection by the department or any of its inspectors or other
employees. The applicant shall certify that the business of a
motor vehicle dealer is the principal business which shall be
conducted at that location. The application shall contain a
statement that the applicant is either franchised by a
manufacturer of motor vehicles, in which case the name of each
motor vehicle that the applicant is franchised to sell shall be
included, or an independent (nonfranchised) motor vehicle
dealer. The application shall contain other relevant information
as may be required by the department, including evidence that
the applicant is insured under a garage liability insurance
policy or a general liability insurance policy coupled with a
business automobile policy, which shall include, at a minimum,
$25,000 combined single-limit liability coverage including

bodily injury and property damage protection and $10,000
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292| personal injury protection. However, a salvage motor vehicle

293 dealer as defined in subparagraph (1) (c)5. is exempt from the
294 requirements for garage liability insurance and personal injury
295| protection insurance on those vehicles that cannot be legally
296 operated on roads, highways, or streets in this state. Franchise
297 dealers must submit a garage liability insurance policy, and all
298 other dealers must submit a garage liability insurance policy or
299| a general liability insurance policy coupled with a business

300 automobile policy. Such policy shall be for the license period,
301 and evidence of a new or continued policy shall be delivered to
302 the department at the beginning of each license period. A

303| licensee shall deliver to the department, in the manner

304| prescribed by the department, within 10 calendar days after any

305| renewal or continuation of or change in such policy or within 10

306| calendar days after any issuance of a new policy, a copy of the

307 renewed, continued, changed, or new policy. Upon making initial

308 application, the applicant shall pay to the department a fee of
309 $300 in addition to any other fees required by law. Applicants
310| may choose to extend the licensure period for 1 additional year
311 for a total of 2 years. An initial applicant shall pay to the
312| department a fee of $300 for the first year and $75 for the

313 second year, in addition to any other fees required by law. An
314 applicant for renewal shall pay to the department $75 for a 1-
315 year renewal or $150 for a 2-year renewal, in addition to any

316| other fees required by law. Upon making an application for a
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317 change of location, the person shall pay a fee of $50 in

318 addition to any other fees now required by law. The department
319 shall, in the case of every application for initial licensure,
320 verify whether certain facts set forth in the application are
321 true. Each applicant, general partner in the case of a

322| partnership, or corporate officer and director in the case of a
323| corporate applicant, must file a set of fingerprints with the
324| department for the purpose of determining any prior criminal
325 record or any outstanding warrants. The department shall submit
326| the fingerprints to the Department of Law Enforcement for state
327| processing and forwarding to the Federal Bureau of Investigation
328 for federal processing. The actual cost of state and federal
329| processing shall be borne by the applicant and is in addition to
330 the fee for licensure. The department may issue a license to an
331 applicant pending the results of the fingerprint investigation,
332 which license is fully revocable if the department subsequently
333| determines that any facts set forth in the application are not
334 true or correctly represented.

335 (10) SURETY BOND OR IRREVOCABLE LETTER OF CREDIT

336 REQUIRED.—

337 (a) Annually, before any license shall be issued to a

338| motor vehicle dealer, the applicant-dealer of new or used motor
339| wvehicles shall deliver to the department a good and sufficient
340 surety bond or irrevocable letter of credit, executed by the

341 applicant-dealer as principal, in the sum of $25,000. A licensee
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342 shall deliver to the department, in the manner prescribed by the

343 department, within 10 calendar days after any renewal or

344 continuation of or change in such surety bond or irrevocable

345 letter of credit or within 10 calendar days after any issuance

346 of a new surety bond or irrevocable letter of credit, a copy of

347 such renewed, continued, changed, or new surety bond or

348 irrevocable letter of credit.

349 Section 9. Subsections (4) through (8) of section 330.27,
350 Florida Statutes, are renumbered as subsections (5) through (9),

351 respectively, and subsection (4) is added to that section to

352 read:
353 330.27 Definitions, when used in ss. 330.29-330.39.—
354 (4) “Electric vertical takeoff and landing aircraft” means

355 a type of aircraft that uses electric power to hover, take off,

356| and land vertically.

357 Section 10. Section 337.025, Florida Statutes, is amended
358 to read:

359 337.025 Innovative transportation projects; department to
360| establish program.—

361 (1) The department may establish a program for

362 transportation projects demonstrating innovative techniques of
363| highway and bridge design, construction, maintenance, and

364 finance which have the intended effect of measuring resiliency
365 and structural integrity and controlling time and cost increases

366 on construction projects. Such techniques may include, but are
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not limited to, state-of-the-art technology for pavement,
safety, and other aspects of highway and bridge design,
construction, and maintenance; innovative bidding and financing
techniques; accelerated construction procedures; and those
techniques that have the potential to reduce project life cycle
costs. To the maximum extent practical, the department must use
the existing process to award and administer construction and
maintenance contracts. When specific innovative techniques are
to be used, the department is not required to adhere to those
provisions of law that would prevent, preclude, or in any way
prohibit the department from using the innovative technique.
However, before using an innovative technique that is
inconsistent with another provision of law, the department must
document in writing the need for the exception and identify what
benefits the traveling public and the affected community are
anticipated to receive. The department may enter into no more
than $120 million in contracts annually for the purposes
authorized by this section.

(2) The annual cap on contracts provided in subsection (1)

does shald not apply to:

(a) Turnpike enterprise projects—and—tarapike—enterprise
nrodgoct+ta oah o171 ISV I 2N PSP EEAE oo B SN XN 2 HE 2 Adornartmant o a1
tJ.L\JJC\.zL_O [ & =y = ITToOCT 1T A WAD § i i L upw § C oW1 OO T \J.CtJDL.L CITITCTTTC [=J [ N iy I Y R W iy @ s g

(b) Low-bid design-build milling and resurfacing contracts

. . nded by ] . :
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392 ReinvestmentAet—o£f 2000,
393 Section 11. Section 337.0262, Florida Statutes, is created
394 to read:

395 337.0262 Purchase and use of clay, peat, gravel, sand, or

396 any other solid substance extracted from borrow pits.—

397 (1) The department, and any contractor or subcontractor of

398 the department, may not purchase or use any clay, peat, gravel,

399 sand, or other solid substance extracted from a borrow pit as

400 defined in s. 378.403 unless:

401 (a) Certification is provided to the department,

402 contractor, or subcontractor by the operator of the borrow pit

403| that it is in compliance with the notice requirements and

404 substantive requirements of s. 378.801; and

405 (b) The operator of the borrow pit is in compliance with

406 the performance standards in s. 378.803, including, but not

407 limited to, providing proof of currently valid permits required

408| by the Department of Environmental Protection and the

409| appropriate water management district.

410 (2) All contracts and purchase orders executed by the

411 department and all subcontracts and purchase orders executed by

412 contractors or subcontractors after July 1, 2021, must include

413 specific requirements for compliance with this section.

414 (3) In the event that the department determines that

415 substances are being obtained and used from a borrow pit that is

416 not in compliance with this section, the department must cease
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to accept any substances from that borrow pit within 48 hours

after such determination. The department may resume acceptance

of substances from the borrow pit once the borrow pit is in

compliance with this section.

Section 12. Subsections (1), (4), and (7) of section
337.14, Florida Statutes, are amended to read:

337.14 Application for qualification; certificate of
qualification; restrictions; request for hearing.—

(1) Any contractor desiring to bid for the performance of
any construction contract in excess of $250,000 which the
department proposes to let must first be certified by the
department as qualified pursuant to this section and rules of
the department. The rules of the department must address the
qualification of contractors to bid on construction contracts in
excess of $250,000 and must include requirements with respect to
the equipment, past record, experience, financial resources, and
organizational personnel of the applying contractor which are
necessary to perform the specific class of work for which the

contractor seeks certification. Any contractor who desires to

bid on contracts in excess of $50 million and who 1s not

qualified and in good standing with the department as of January

1, 2019, must first be certified by the department as qualified

o must

H-

and desires—+teobidornecontracts—in cess—ofS$50-—mit
have satisfactorily completed two projects, each in excess of

$15 million, for the department or for any other state
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department of transportation. The department may limit the
dollar amount of any contract upon which a contractor is
qualified to bid or the aggregate total dollar volume of
contracts such contractor is allowed to have under contract at
any one time. Each applying contractor seeking qualification to
bid on construction contracts in excess of $250,000 shall
furnish the department a statement under oath, on such forms as
the department may prescribe, setting forth detailed information
as required on the application. Each application for

certification must be accompanied by audited, certified

financial statements prepared in accordance with generally

accepted accounting principles and auditing standards by a

certified public accountant licensed in this state or another

state. The audited, certified financial statements must be for

the applying contractor and must have been prepared theJlatest

within the immediately preceding d+as¥ 12 months. The department

may not consider any financial information of the parent entity

of the applying contractor, if any. The department may not

certify as qualified any applying contractor that fails to

submit the audited, certified financial statements required by

this subsection. If the application or the annual financial

statement shows the financial condition of the applying
contractor more than 4 months before prier—+te the date on which

the application is received by the department, a reviewed
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467 interim financial statement or an interim audited, certified

468 financial statement prepared in accordance with generally

469 accepted accounting principles and auditing standards by a

470 certified public accountant licensed in this state or another

471 state may be requested by the department statement—and—an

472| uvpdatedapplicatieonmustPbe submitted. The interim financial
473 statements, i1f requested, statement must cover the period from

474 the end date of the annual statement and must show the financial
475| condition of the applying contractor no more than 4 months

476| before prier—+te the date that the interim financial statements

477 are stotement—3+s received by the department. However, upon the

478 request of the applying contractor, an application and
479| accompanying annual or interim financial statement received by
480 the department within 15 days after either 4-month period under

481 this subsection shall be considered timely. Eaceh—reguired—anngat
482 i —— i A i i i

483| by—the—eopinieonofa—ecertifiedpu at- An applying
484 contractor desiring to bid exclusively for the performance of
485 construction contracts with proposed budget estimates of less
486 than $1 million may submit reviewed annual or reviewed interim
487 financial statements prepared by a certified public accountant.
488 The information required by this subsection is confidential and
489| exempt from s. 119.07(1). The department shall act upon the

490 application for qualification within 30 days after the

491 department determines that the application is complete. The
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492 department may waive the requirements of this subsection for
493| projects having a contract price of $500,000 or less if the

494 department determines that the project is of a noncritical

495 nature and the waiver will not endanger public health, safety,
496 or property.

497 (4) TIf the applicant is found to possess the prescribed
498| qualifications, the department shall issue to him or her a

499| certificate of gqualification that, unless thereafter revoked by
500 the department for good cause, will be valid for a period of 18
501| months after the date of the applicant's financial statement or
502 such shorter period as the department prescribes. Submission of

503 an application and subsequent approval do shatd not affect

504| expiration of the certificate of qualification, the ability

505 factor of the applicant, or the maximum capacity rating of the

506 applicant. If the department finds that an application is

507 incomplete or contains inadequate information or information

508 that cannot be verified, the department may request in writing
509 that the applicant provide the necessary information to complete
510 the application or provide the source from which any information
511 in the application may be verified. If the applicant fails to
512 comply with the initial written request within a reasonable

513| period of time as specified therein, the department shall

514 request the information a second time. If the applicant fails to
515 comply with the second request within a reasonable period of

516 time as specified therein, the application shall be denied.
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517 (7) A "contractor" as defined in s. 337.165(1) (d) or his
518 or her "affiliate" as defined in s. 337.165(1) (a) qualified with
519 the department under this section may not also qualify under s.
520 287.055 or s. 337.105 to provide testing services, construction,
521 engineering, and inspection services to the department. This

522 limitation does not apply to any design-build prequalification
523 under s. 337.11(7) and does not apply when the department

524 otherwise determines by written order entered at least 30 days
525| before advertisement that the limitation is not in the best

526| interests of the public with respect to a particular contract
527 for testing services, construction, engineering, and inspection
528 services. This subsection does not authorize a contractor to
529| provide testing services, or provide construction, engineering,
530 and inspection services, to the department in connection with a
531 construction contract under which the contractor is performing
532 any work. Notwithstanding any other provision of law to the

533 contrary, for a project that is wholly or partially funded by
534 the department and administered by a local governmental entity,

535 except for a seaport listed in s. 311.09 or an airport as

536| defined in s. 332.004, the entity performing design and

537 construction engineering and inspection services may not be the
538 same entity.

539 Section 13. Section 337.185, Florida Statutes, is amended
540 to read:

541 (Substantial rewording of section. See
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s. 337.185, F.S., for present text.)

337.185 State Arbitration Board.—

(1) To facilitate the prompt resolution of claims arising

out of or in connection with a construction or maintenance

contract with the department, the Legislature has established

the State Arbitration Board, referred to in this section as the

"board."

(2) As used in this section, the term:

(a) "Claim" means the aggregate of all outstanding written

requests for additional monetary compensation, time, or other

adjustments to the contract, the entitlement or impact of which

is disputed with the department and could not be resolved by

negotiations between the department and the contractor.

(b) "Contractor" means a person or firm having a contract

for rendering services to the department relating to the

construction or maintenance of a transportation facility.

(c) "Final acceptance" means that the contractor has

completely performed the work provided for under the contract,

the department or its agent has determined that the contractor

has satisfactorily completed the work provided for under the

contract, and the department or its agent has submitted written

notice of final acceptance to the contractor.

(3) Every claim in an amount of up to $250,000 per

contract that could not be resolved by negotiations between the

department and the contractor shall be arbitrated by the board.
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567| An award issued by the board pursuant to this subsection is

568 final and enforceable by a court of competent jurisdiction.

569 (4) The contractor may submit a claim greater than

570 $250,000 up to $1 million per contract or, upon agreement of the

571| parties, up to $2 million per contract to be arbitrated by the

572| board. An award issued by the board pursuant to this subsection

573 is final if a request for a trial de novo is not filed within

574 the time provided by Rule 1.830, Florida Rules of Civil

575| Procedure. At the trial de novo, the court may not admit

576| evidence that there has been an arbitration proceeding, the

577 nature or amount of the award, or any other matter concerning

578| the conduct of the arbitration proceeding, except that testimony

579| given at an arbitration hearing may be used for any purpose

580 otherwise permitted by the Florida Evidence Code. If a request

581 for trial de novo is not filed within the time provided, the

582 award issued by the board is final and enforceable by a court of

583 competent jurisdiction.

584 (5) An arbitration request may not be made to the board

585| before final acceptance but must be made to the board within 820

586| days after final acceptance.

587 (6) The board shall schedule a hearing within 45 days

588 after an arbitration request and, if possible, shall conduct the

589| hearing within 90 days after the request. The board may

590 administer oaths and conduct the proceedings as provided by the

591 Florida Rules of Civil Procedure and the Florida Evidence Code.
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592 The hearing may be conducted informally. Presentation of

593 testimony and evidence shall be kept to a minimum, and matters

594 shall be presented to the board primarily through the statements

595 and arguments of counsel. The board shall address the scope of

596| discovery, presentation of testimony, and evidence at a

597| preliminary hearing by considering the size, subject matter, and

598 complexity of the dispute. Any party to the arbitration may

599| petition the board, for good cause shown, to issue subpoenas for

600 the attendance of witnesses and the production of books,

601 records, documents, and other evidence at the arbitration and

602| may petition the board for orders compelling such attendance and

603| production at the arbitration. Subpoenas shall be served and are

604 enforceable in the manner provided in the Florida Rules of Civil

605 Procedure.

606 (7) The board must issue an award within 45 days after the

607 conclusion of the arbitration hearing. If all three members of

608 the board do not agree, the award agreed to by the majority of

609 the board shall constitute the award of the board.

610 (8) The board shall be composed of three members. The

611 first member shall be appointed by the Secretary of

612 Transportation, and the second member shall be elected by those

613 construction or maintenance companies that are under contract

614 with the department. The third member shall be chosen by

615 agreement of the first and second members. If the first or

616| second member has a conflict of interest regarding affiliation
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617| with one of the parties to an arbitration hearing, the

618 appointing entity shall appoint an alternate member for that

619| hearing. If the third member has such a conflict of interest,

620 the first and second members shall select an alternate member.

621 Each member shall serve a 4-year term. The board shall elect a

622 chair for each term, who shall be the administrator of the board

623 and custodian of its records.

624 (9) The presence of all board members is required to

625| conduct a meeting either in person or by means of communications

626| media technology used in accordance with rules adopted by the

627 Administration Commission under s. 120.54(5).

628 (10) The members of the board may receive compensation for

629| the performance of their duties from deposits made by the

630| parties based on an estimate of compensation by the board,

631 except that no employee of the department may receive

632 compensation from the board. All deposits shall be held in

633| escrow in advance of the hearing. Each member eligible for

634 compensation shall be compensated at a rate of $200 per hour, up

635 to a maximum of $1,500 per day. Members of the board are

636| entitled to receive per diem and travel expenses pursuant to s.

637 112.061. The board may allocate funds annually for clerical and

638 other administrative services.

639 (11) To cover the cost of administration and initial

640 compensation of the board, the party requesting arbitration

641 shall pay a filing fee to the board, according to a schedule
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established by the board, of:

(a) Up to $500 for a claim that is $25,000 or less.

(b) Up to $1,000 for a claim that is more than $25,000 but
is $50,000 or less.

(c) Up to $1,500 for a claim that is more than $50,000 but
is $100,000 or less.

(d) Up to $2,000 for a claim that is more than $100,000
but is $200,000 or less.

(e) Up to $3,000 for a claim that is more than $200,000

but is $300,000 or less.

(f) Up to $4,000 for a claim that is more than $300,000

but is $400,000 or less.

(g) Up to $5,000 for a claim that is more than $400,000.

The board may apportion the filing fees and the cost of

recording and preparing a transcript of the hearing among the

parties in its award.

Section 14. Subsection (3) of section 338.166, Florida
Statutes, is amended to read:

338.166 High-occupancy toll lanes or express lanes.—

(3) Any remaining toll revenue from the high-occupancy
toll lanes or express lanes shall be used by the department for

the construction, maintenance, or improvement of any road or to

support public transportation projects that benefit the

operation of high-occupancy toll lanes or express lanes on the
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State Highway System within the county or counties in which the
toll revenues were collected or to support express bus service
on the facility where the toll revenues were collected.
Section 15. Paragraphs (f) and (i) of subsection (6) of
section 339.175, Florida Statutes, is amended to read:
339.175

(6) POWERS, DUTIES, AND RESPONSIBILITIES.—The powers,

Metropolitan planning organization.—

privileges, and authority of an M.P.0O. are those specified in
this section or incorporated in an interlocal agreement
authorized under s. 163.01. Each M.P.O. shall perform all acts
required by federal or state laws or rules, now and subsequently
applicable, which are necessary to qualify for federal aid. It
is the intent of this section that each M.P.0O. shall be involved
in the planning and programming of transportation facilities,
including, but not limited to, airports, intercity and high-
speed rail lines, seaports, and intermodal facilities, to the
extent permitted by state or federal law.

(f)3= The department shall allocate to each M.P.O., for
the purpose of accomplishing its transportation planning and
programming duties, an appropriate amount of federal
transportation planning funds.
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Committee is—ereatedwithin the Tompa Bay Area Regionat—TFransit
Awvtheority, composed of the M.P.O.'s serving Citrus, Hernando,

Hillsborough, Manatee, Pasco, Pinellas, Polk, and Sarasota

Sdma g o drr A caas Aot A
oSttt ve—SuapPPoOTT <
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Counties. Fhe—author

-

A3 vt 1 A
|\ 2 s o W e my i

qar

the—~ecommitteer The committee must, at a minimum:

A\

!

1. Coordinate transportation projects deemed to be
regionally significant by the committee.

2. Review the impact of regionally significant land use
decisions on the region.

3. Review all proposed regionally significant
transportation projects in the respective transportation
improvement programs which affect more than one of the M.P.O.'s
represented on the committee.

4, Institute a conflict resolution process to address any
conflict that may arise in the planning and programming of such
regionally significant projects.

Section 16. Part III of chapter 343, Florida Statutes,
consisting of sections 343.80, 343.805, 343.81, 343.82, 343.83,
343.835, 343.836, 343.84, 343.85, 343.87, 343.875, 343.88,
343.881, 343.884, and 343.89, Florida Statutes, is repealed.

Section 17. Notwithstanding any other law, the Northwest

Florida Transportation Corridor Authority is dissolved. The

authority shall discharge or make provision for the authority's

debts, obligations, and other liabilities; settle and close the
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717 authority's activities and affairs; and provide for distribution

718 of the authority's assets, or the proceeds of such assets, such

719 that each local general-purpose government represented on the

720 authority's board receives a distribution generally in

721| proportion to each entity's contribution to the acquisition of

722 the assets.

723 Section 18. Paragraph (b) of subsection (2) and

724 subsections (8) and (9) of section 343.92, Florida Statutes, are
725 amended to read:

726 343.92 Tampa Bay Area Regional Transit Authority.—

727 (2) The governing board of the authority shall consist of
728 13 voting members appointed no later than 45 days after the

729| creation of the authority.

730 (b) The 13 voting members of the board shall be as

731 follows:

732 1. The county commissions of Hernando, Hillsborough,

733| Manatee, Pasco, and Pinellas Counties shall each appoint one

734 county commissioner to the board. Members appointed under this
735 subparagraph shall serve 2-year terms with not more than three
736 consecutive terms being served by any person. If a member under
737 this subparagraph leaves elected office, a vacancy exists on the
738| board to be filled as provided in this subparagraph within 90
739| days.

740 2.a. Two members of the board shall be the mayor, or the

741 mayor's designated alternate, of the largest municipality within
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the service area of each of the following independent transit
agencies or their legislatively created successor agencies:
Pinellas Suncoast Transit Authority and Hillsborough Area
Regional Transit Authority. The largest municipality is that
municipality with the largest population as determined by the
most recent United States Decennial Census.

b. The mayor's designated alternate must be an elected

member of the municipality's city council and approved as the

mayor's designated alternate by the municipality's city council.

In the event the mayor is unable to attend a meeting, the

mayor's designated alternate shall attend the meeting on the

mayor's behalf and has the full right to vote.

3. The following independent transit agencies or their
legislatively created successor agencies shall each appoint from
the membership of their governing bodies one member to the
board: Pinellas Suncoast Transit Authority and Hillsborough Area
Regional Transit Authority. Each member appointed under this
subparagraph shall serve a 2-year term with not more than three
consecutive terms being served by any person. If a member no
longer meets the transit authority's criteria for appointment, a
vacancy exists on the board, which must be filled as provided in
this subparagraph within 90 days.

4. The Governor shall appoint to the board four members
from the regional business community, each of whom must reside

in one of the counties governed by the authority and may not be
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an elected official. Of the members initially appointed under

this subparagraph, one shall serve a l-year term, two shall
and one shall serve a term as the initial

(5) .

serve 2-year terms,

chair as provided in subsection Thereafter, a member
appointed under this subparagraph shall serve a 2-year term with
not more than three consecutive terms being served by any

person.

Appointments may be staggered to avoid mass turnover at the end
of any 2-year or 4-year period. A vacancy during a term shall be
filled within 90 days in the same manner as the original
appointment for the remainder of the unexpired term.

(8)

constitute a quorum,

A simple majority Severm—members of the board shall

and a simple majority of the voting members

present shall be necessary for any action to be taken by the

n
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823 Section 20. Paragraph (c) of subsection (1) of section

824 348.754, Florida Statutes, is amended to read:

825 348.754 Purposes and powers.—
826 (1)
827 (c) Notwithstanding any other provision of this section to

828| the contrary, to ensure the continued financial feasibility of
829| the portion of the Wekiva Parkway to be constructed by the
830 department, the authority may not, without £he prior

831 consultation with eemsent—-of the secretary of the department,

832 construct any extensions, additions, or improvements to the
833 expressway system in Lake County.

834 Section 21. Paragraph (d) of subsection (2) of section
835 349.04, Florida Statutes, is amended to read:

836 349.04 Purposes and powers.—

837 (2) The authority is hereby granted, and shall have and
838| may exercise all powers necessary, appurtenant, convenient, or
839 incidental to the carrying out of the aforesaid purposes,

840 including, but without being limited to, the right and power:

841 (d) To enter into and make leases for terms not exceeding
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842 99 46 years, as either lessee or lessor, in order to carry out
843 the right to lease as set forth in this chapter.

844 Section 22. Subsections (3) through (19) of section

845 378.403, Florida Statutes, are renumbered as subsections (4)

846 through (20), respectively, and a new subsection (3) is added to
847| that section to read:

848 378.403 Definitions.—As used in this part, the term:

849 (3) "Borrow pit" means an area of land upon which

850| excavation of surface resources has been conducted, is being

851 conducted, or is planned to be conducted, as the term is

852| commonly used in the trade, and is not considered a mine. Such

853 resources are limited to soil, organic soil, sand, or clay that

854 can be removed with construction excavating equipment and loaded

855| on a haul truck with no additional processing.

856 Section 23. Section 378.801, Florida Statutes, is amended
857 to read:

858 378.801 Other resources; notice of intent to extract mime
859 required.—

860 (1) An Ne operator may not begin the operation of a borrow

861| pit, or the process of extracting clay, peat, gravel, sand, or

862 any other solid substance of commercial value found in natural
863| deposits or in the earth, except fuller's earth clay, heavy

864 minerals, limestone, or phosphate, which are regulated elsewhere
865 in this chapter, at a new location mime without notifying the

866 secretary of the intention to extract mine.
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867 (2) The operator's notice of intent to extract mine shall

868 consist of the operator's estimated life of the extraction

869 location mine and the operator's signed acknowledgment of the
870| performance standards provided by s. 378.803.

871 Section 24. Section 378.802, Florida Statutes, is amended
872 to read:

873 378.802 Existing extraction locations mimes.—After January

874 1, 1989, all operators of existing locations mines for the

875| extraction of resources as described in s. 378.801 shall meet
876 the performance standards provided by s. 378.803 for any new

877 surface area disturbed at such locations mimes.

878 Section 25. Subsection (5) of section 479.07, Florida

879 Statutes, 1s amended to read:

880 479.07 Sign permits.—

881 (5) (a) For each permit issued, the department shall

882 furnish to the applicant a serially numbered permanent metal

883| permit tag. The permittee is responsible for maintaining a valid
884| permit tag on each permitted sign facing at all times. The tag
885 shall be securely attached to the upper 50 percent of the sign
886| structure, and attached in such a manner as to be plainly

887 visible from the main-traveled way. The permit tag must be

888| properly and permanently displayed at the permitted site within
889 30 days after the date of permit issuance. If the permittee

890 fails to erect a completed sign on the permitted site within 270

891 days after the date on which the permit was issued, the permit
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will be void, and the department may not issue a new permit to
that permittee for the same location for 270 days after the date
on which the permit becomes void.

(b) If a permit tag is lost, stolen, or destroyed, the
permittee to whom the tag was issued must apply to the
department for a replacement tag. The department shall establish
a service fee for replacement tags in an amount that will
recover the actual cost of providing the replacement tag. Upon
receipt of the application accompanied by the service fee, the
department shall issue a replacement permit tag.

(c)l. As soon as practicable, the department shall create

and implement a publicly accessible electronic database to

include all permits issued by the department. At a minimum, the

database must include the name and contact information of the

permit operator, the structure identification number or numbers,

the panel or face identification number or numbers, the latitude

and longitude of the permitted sign, the compass bearing, images

of the permitted sign once constructed, and the most recent date

the department visually inspected the permitted sign.

2. Once the department creates and implements the publicly

accessible electronic database:

a. The department may not furnish permanent metal permit

tags or replacement tags to permittees;

b. The department may not enforce the provisions relating

to permanent metal permit tags or replacement tags specified in
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917 paragraphs (a) and (b); and

918 c. Permittees are not required to return permit tags to

919 the department as provided in subsection (8).

920 Section 26. Paragraph (e) of subsection (3) and subsection
921 (4) of section 330.30, Florida Statutes, are amended to read:
922 330.30 Approval of airport sites; registration and

923 licensure of airports.—

924 (3) EXEMPTIONS.—The provisions of this section do not

925 apply to:

926 (e) An airport which meets the criteria of s. 330.27(8) s=

927| 33627+ used exclusively for aerial application or spraying of
928 crops on a seasonal basis, not to include any licensed airport
929| where permanent crop aerial application or spraying facilities
930 are installed, if the period of operation does not exceed 30

931 days per calendar year. Such proposed airports, which will be
932 located within 3 miles of existing airports or approved airport
933 sites, shall establish safe air-traffic patterns with such

934 existing airports or approved airport sites, by memorandums of
935| understanding, or by letters of agreement between the parties
936 representing the airports or sites.

937 (4) EXCEPTIONS.—Private airports with 10 or more based
938 aircraft may request to be inspected and licensed by the

939| department. Private airports licensed according to this

940 subsection shall be considered private airports as defined in

941 330.27(6) s+—336-2745)+ in all other respects.

’ )
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Section 27. This act shall take effect July 1, 2021.

TITLE AMENDMENT

Remove everything before the enacting clause and insert:
An act relating to transportation; creating s. 177.107, F.S.;
authorizing governing bodies of municipalities and counties to
abandon and convey interests in certain roads and rights-of-way
to community development districts under specified conditions;
specifying duties for community development districts relating
to such roads and rights-of-way; providing for traffic control
jurisdiction of such roads; specifying that the community
development district has all rights, title, and interest in such
roads and rights-of-way upon abandonment and conveyance;
requiring community development districts to thereafter hold
such roads and rights-of-way in trust; providing construction;
creating s. 287.05705, F.S.; providing that governmental
entities may not prohibit certain vendors from responding to
competitive solicitations of certain contractual services;
providing applicability; amending s. 316.003, F.S.; revising the
definitions of the terms "autocycle" and "personal delivery
device"; amending s. 316.2397, F.S.; authorizing certain
equipment to show or display flashing lights; authorizing
vehicles to display flashing lights during certain periods under

certain conditions; amending s. 316.302, F.S.; providing that
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certain required motor carrier safety improvements may not be
considered when evaluating an individual's employment status;
defining the term "motor carrier safety improvements"; amending
s. 319.30, F.S.; revising conditions under which insurance
companies are authorized to receive salvage certificates of
title or certificates of destruction for motor vehicles and
mobile homes from the Department of Highway Safety and Motor
Vehicles; amending s. 320.06, F.S.; authorizing short-term
rental vehicles to elect permanent registration; amending s.
320.27, F.S.; requiring motor vehicle dealer licensees to
deliver copies of renewed, continued, changed, or new insurance
policies to the department within specified timeframes under
certain conditions; requiring such licensees to deliver copies
of renewed, continued, changed, or new surety bonds or
irrevocable letters of credit to the department within specified
timeframes under certain conditions; amending s. 330.27, F.S.;
defining the term "electric vertical takeoff and landing
aircraft"; amending s. 337.025, F.S.; revising the application
of the cap on innovative transportation projects; amending s.
337.0262, F.S.; prohibiting the Department of Transportation and
contractors and subcontractors of the department from purchasing
specified substances from a borrow pit unless specified
conditions are satisfied; requiring certain contracts,
subcontracts, and purchase orders to require compliance with the

prohibition; requiring the department to cease acceptance of
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992 substances from a borrow pit under certain conditions;

993 authorizing the department to resume acceptance of such

994 substances under certain conditions; amending s. 337.14, F.S.;

995 requiring contractors wishing to bid on certain contracts to

996 first be certified by the Department of Transportation as

997 qualified; revising requirements for applying for and issuing a

998 certificate of qualification; revising provisions regarding

999| interim financial statements; providing construction with
1000 respect to submission and approval of an application for such
1001 certificate; exempting airports from certain restrictions
1002| regarding entities performing design and construction
1003| engineering and inspection services; amending s. 337.185, F.S.;
1004 revising and providing definitions; revising requirements for
1005 arbitration of certain contracts by the State Arbitration Board;
1006 revising requirements regarding arbitration requests, hearings,
1007| procedures, and awards; revising membership and meeting

1008 requirements; revising compensation of board members; amending
1009 s. 338.166, F.S.; authorizing the use of specified toll revenue
1010 to support certain public transportation projects; amending s.
1011 339.175, F.S.; deleting a provision prohibiting certain

1012| metropolitan planning organizations from assessing any fees for
1013 municipalities, counties, or other governmental entities that
1014 are members of the organization; renaming the Tampa Bay Area
1015| Regional Transit Authority Metropolitan Planning Organization

1016| Chairs Coordinating Committee as the Chairs Coordinating
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1017 Committee; deleting a requirement that the Tampa Bay Area

1018 Regional Transit Authority provide the committee with

1019 administrative support and direction; repealing part III of ch.
1020 343, F.S., relating to the creation and operation of the

1021| Northwest Florida Transportation Corridor Authority; dissolving
1022 the Northwest Florida Transportation Corridor Authority and

1023| requiring the authority to discharge its liabilities, settle and
1024 close its activities and affairs, and provide for the

1025| distribution of the authority's assets; amending s. 343.92,

1026| F.S.; providing that a mayor's designated alternate may be a
1027 member of the governing board of the Tampa Bay Area Regional
1028| Transit Authority; requiring that the alternate be an elected
1029| member of the city council of the mayor's municipality and be
1030 approved by the municipality's city council; requiring a mayor's
1031 designated alternate to attend meetings under certain

1032 circumstances with full voting rights; providing that a simple
1033| majority of board members constitutes a gquorum and that a simple
1034| majority of those members present is necessary for any action to
1035| be taken; deleting obsolete language; amending s. 343.922, F.S.;
1036 revising a provision requiring the authority to present the

1037 regional transit development plan and updates to specified

1038 entities; deleting a provision requiring that the authority

1039 coordinate plans and projects with the TBARTA Metropolitan

1040 Planning Organization Chairs Coordinating Committee and

1041| participate in the regional M.P.0O. planning process to ensure

279575 - h0057-strike .docx
Published On: 4/18/2021 5:34:37 PM
Page 42 of 44




COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 57 (2021)
Amendment No. 1

1042 regional comprehension of the authority's mission, goals, and
1043 objectives; deleting a provision requiring that the authority
1044| provide administrative support and direction to the TBARTA

1045| Metropolitan Planning Organization Chairs Coordinating

1046| Committee; amending s. 348.754, F.S.; prohibiting the Central
1047 Florida Expressway Authority from performing certain activities
1048 in Lake County without prior consultation with the secretary of
1049| the department; amending s. 349.04, F.S.; increasing the maximum
1050| term of a lease into which the Jacksonville Transportation

1051| Authority may enter; amending s. 378.403, F.S.; defining the
1052| term "borrow pit"; amending s. 378.801, F.S.; prohibiting

1053| operation of a borrow pit at a new location without notifying
1054 the Secretary of the Department of Environmental Protection of
1055 the intent to extract; conforming provisions; amending s.

1056 378.802, F.S.; revising application of provisions to exclude
1057| existing mines; amending s. 479.07, F.S.; requiring the

1058 Department of Transportation to create and implement a publicly
1059| accessible electronic database for sign permit information;
1060 specifying requirements for the database; prohibiting the

1061 department from furnishing permanent metal permit tags or

1062 replacement tags and from enforcing specified provisions once
1063| the department creates and implements the database; specifying
1064 that permittees are not required to return permit tags to the

1065 department once the department creates and implements the
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 57 (2021)
Amendment No. 1

1066| database; amending s. 330.30, F.S.; conforming a cross-

1067 reference; providing an effective date.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/ICS/HB 267  State Preemption of Seaport Regulations
SPONSOR(S): Local Administration & Veterans Affairs Subcommittee; Tourism, Infrastructure & Energy
Subcommittee; Roach, Sirois

TIED BILLS: IDEN./SIM. BILLS: CS/CS/CS/SB 426
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Tourism, Infrastructure & Energy Subcommittee 12Y,6 N, AsCS Willson Keating
2) Local Administration & Veterans Affairs 11Y,6N,AsCS Miller Miller

Subcommittee

3) Commerce Committee Willson Hamon

SUMMARY ANALYSIS

Federal admiralty and maritime law generally controls the regulation of maritime commerce upon the navigable
waters of the United States. Municipalities and counties derive broad home rule authority from the Florida
Constitution and general law.

Florida has 15 deepwater ports, including Port Canaveral, Port Citrus, Port Everglades, Port of Fernandina,
Port of Fort Pierce, Port of Jacksonville, Port of Key West, Port Manatee, Port of Miami, Port of Palm Beach,
Port of Panama City, Port of Pensacola, Port of Port St. Joe, Port of St. Petersburg, and Port of Tampa.

The bill provides that a local ballot initiative or referendum may not restrict maritime commerce in the seaports
of this state, including, but not limited to, regulating or restricting a vessel's type, size, or capacity; the source,
type, loading, or unloading of cargo; the number, origin, nationality, embarkation, or disembarkation of
passengers; or the environmental or health records of particular vessels. Any such ballot initiative or
referendum, or any charter amendment, ordinance, resolution, regulation, or policy adopted by such initiative
or referendum, whether before or after the effective date of the bill, is expressly preempted to the state,
prohibited, and void.

The bill prohibits a municipality or its political subdivision from restricting maritime commerce as to any
federally authorized passenger cruise ship including, but not limited to, a restriction based on a vessel's type,
size, or capacity; the source, type, loading, or unloading of cargo; the number, origin, nationality, embarkation,
or disembarkation of passengers; or the environmental or health records of particular vessels. An exception is
provided as to vessel type, size, number, or capacity if due to certain physical limitations the port cannot
accommodate such vessels. Any conflicting law, charter provision, ordinance, resolution, regulation, policy,
initiative, or referendum predating or adopted after the effective date of the bill is prohibited, void, and
expressly preempted to the state. Special districts created by special law, municipal governments consolidated
with county governments, and certain defined counties are exempt from this provision of the bill.

The bill does not limit municipal or special district authority to engage in certain port regulatory or managerial
activities.

The bill does not have a fiscal impact on state or local government.

The bill takes effect upon becoming law.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Current Situation

Federal Regulation of Vessels and Maritime Commerce

Federal law controls?! the regulation of maritime commerce,? navigation,® seaport security,* the
regulation of commercial vessels, shipping® and common carriers, vessel-related environmental and
pollution standards,® disease and quarantine efforts,” and other aspects of admiralty law in and upon
the navigable waters of the United States. The U.S. Supreme Court has consistently determined that
federal supremacy principles mandate preemption of efforts of state and local governments to impose
conditions on port entry controlled by federal law.®

Federal law requires the formulation of federal policies applicable to navigation, vessel safety, and
security of ports and waterways to consider local practices, customs, and the input of local authorities.®
The U.S. Supreme Court has held that fees to defray the cost of purely local regulation of harbor traffic
is not an objectionable burden on commerce.*°

The United States Coast Guard (USCG) regulates all commercial vessels, including cruise vessels,
calling on U.S. ports, regardless of the vessel’s country of origin. The USCG inspects each foreign-
flagged cruise vessel calling on a U.S. port at least twice a year to ensure compliance with certain
treaties and U.S. regulations governing safety, security, and environmental protections.!!

! Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992) Where Congress has explicitly preempted state law in an area, federal law supplants all
state regulation in that area. Even in the absence of express congressional intent to preempt state law, federal preemption is implied where (1) state
law “actually conflicts with federal law” or (2) federal law so thoroughly occupies a legislative field “as to make reasonable the inference that
Congress left no room for the States to supplement it.”

2 United States v. Locke, 529 U.S. 89, 103 (2000). (“The existence of the treaties and agreements on standards of shipping is of relevance, of course,
for these agreements give force to the longstanding rule that the enactment of a uniform federal scheme displaces state law, and the treaties indicate
Congress will have demanded national uniformity regarding maritime commerce.”)

3 See, generally, 46 U.S.C. 88 101 et seq.

4 For example, the Maritime Transportation Security Act of 2002 created a broad range of programs to improve the security conditions at the ports
and along American waterways, such as identifying and tracking vessels, assessing security preparedness, and limiting access to sensitive areas.

5 See Shipping Act of 1984. 46 U.S.C. §§ 40101(1), 40101(2). One purpose of the Act is to ‘establish a nondiscriminatory regulatory process for the
common carriage of goods by water in the foreign commerce of the United States with a minimum of government intervention and regulatory costs.’
A second purpose is to ensure that U.S.-flag ships are on a level playing field with foreign vessels.

61n 1973, the International Maritime Organization (IMO) adopted the International Convention for the Prevention of Pollution by Ships and
subsequently modified it by Protocol in 1978. The Convention is widely known as MARPOL 73/78. Its objective is to limit ship-borne pollution by
restricting operational pollution and reducing the possibility of accidental pollution. MARPOL specifies standards for stowing, handling, shipping,
and transferring pollutant cargoes, as well as standards for discharge of ship-generated operational wastes. Acceptance of the convention by national
government obliges them to make the requirements part of domestic law. USCG, Office of Commercial Vessel Compliance,
https://www.dco.uscg.mil/Our-Organization/Assistant-Commandant-for-Prevention-Policy-CG-5P/Inspections-Compliance-CG-5PC-/Commercial-
Vessel-Compliance/Domestic-Compliance-Division/MARPOL/ (last visited Mar. 1, 2021).

" See John T. Oliver, Legal and Policy Factors Governing the Imposition of Conditions on Access and Jurisdiction Over Foreign-Flag Vessels in
U.S. Ports, 5 S.C. J. Int'l. L. & Bus. 209, 2 (2009) footnotes 153 & 154. 42 U.S.C. § 267(a): “[The Surgeon General] shall from time to time select
suitable sites for and establish such additional ... anchorages in the States and possessions of the United States as in his judgment are necessary to
prevent the introduction of communicable diseases into the States and possessions of the United States.” “It shall be the duty of the customs officers
and of Coast Guard officers to aid in the enforcement of quarantine rules and regulations ....” U.S.C. § 268(b). Congress has provided statutory
authority for controlling infectious diseases, including quarantining of suspect vessels and their crews and passengers. 42 U.S.C. 88 264-272. The
President regularly updates the list of communicable diseases subject to quarantine. Exec. Order No. 13,295, Apr. 4, 2003, 68 Fed. Reg. 17,255 (Apr.
9, 2003), reprinted in 42 U.S.C. § 264, as amended by Exec. Order No. 13,375, Apr. 1, 2005, 70 Fed. Reg. 17299 (Apr. 5, 2005). He has also
delegated to the Secretary of Health and Human Services his authority to carry out duties under the statute.

8 See Locke, 529 U.S. at 103.

9 See 46 U.S.C. 8§ 70001, 70004. See also Locke, 529 U.S. at 109.

10 See Clyde Mallory Lines v. State of Alabama ex rel. State Docks Comm'n, 296 U.S. 261, 267 (1935). The Court observed that state regulations of
harbor traffic, even if they incidentally affect commerce, interstate or foreign, are of local concern, so long as they do not impede the free flow of
commerce and are not made the subject of regulation by Congress are not forbidden.

11 U.S. House of Representatives, Subcommittee on Coast Guard and Maritime Transportation. Hearing on “Commercial and Passenger Vessel
Safety: Challenges and Opportunities, p. 4 (Nov. 9, 2019) https://www.congress.gov/116/meeting/house/110181/documents/HHRG-116-PW07-
20191114-SD001.pdf (last visited Feb. 28, 2021).
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Florida Ports

There are 15 deepwater seaports in Florida:*?
e Port Canaveral,

Port Citrus,

Port Everglades,

Port of Fernandina,

Port of Fort Pierce,

Port of Jacksonville

Port of Key West,

Port Manatee,

Port of Miami,

Port of Palm Beach

Port of Panama City,

Port of Pensacola,

Port of Port St. Joe,

Port of St. Petersburg, and

Port of Tampa.

Approximately half of Florida’s deepwater ports are organized as independent or dependent special
districts.® The remainder are organized within their respective municipal or county governments.#

According to the Florida Ports Council, Florida seaports generate nearly 900,000 direct and indirect
jobs and contribute $117.6 billion in economic value to the state through cargo and cruise activities.
Florida maritime activities account for approximately 13 percent of Florida’s gross domestic product
while contributing $4.2 billion in state and local taxes.*® In 2018, approximately 110,268,130 tons of
cargo and 16,835,986 passengers moved through Florida’s seaports.'®

State Law Relating to Seaports
Florida Seaport and Economic Development Program

In 1990, the Legislature created ch. 311, F.S., authorizing the Florida Seaport Transportation and
Economic Development (FSTED) Program.!” The program established a collaborative relationship
between the Florida Department of Transportation (DOT) and the seaports, and codified an annual
minimum appropriation of $25 million for a seaport grant program.*® Grants under the FSTED program
are limited to the following port facilities or port transportation projects:

e Transportation facilities within the jurisdiction of the port;
The dredging or deepening of channels, turning basins, or harbors;

e The construction or rehabilitation of wharves, docks, structures, jetties, piers, storage facilities,
cruise terminals, automated people mover systems, or any facilities necessary or useful in
connection with the foregoing;

12 For a map of Florida’s deepwater seaports which indicates the primary streams of commerce (i.e., cargo, cruise passenger, other, or a combination
thereof) see DOT, Seaport System, https://www.fdot.gov/seaport/seamap.shtm (last visited Mar. 16, 2021).

13 Ports operated by independent special districts are Port Canaveral, Port of Fernandina, Port of Palm Beach, Port of Port St. Joe, and Port of Tampa.
Ports operated by dependent special districts are Port Citrus, Port of Jacksonville, Port Manatee, and Port of Panama City.
http://specialdistrictreports.floridajobs.org/webreports/criteria.aspx (last visited Mar. 16, 2021). A “dependent special district” is a special district
subject to significant control by the governing body of a single county or municipality. S. 189.012(2), F.S. An “independent Special district” is any
district that is not a dependent special district. S. 189.012(3), F.S.

14 The Ports of Key West, Pensacola, and St. Petersburg are departments of their respective municipalities. See at https://flaports.org/seaports/ (last
visited Mar. 31, 2021).

15 Florida Ports Council, The Florida System of Seaports, https:/flaports.org/about/the-florida-system-of-seaports/ (last visited Mar. 1, 2021).

16 FDOT, 2018 Update of Tables and Figures, p.4, https://fdotwww.blob.core.windows.net/sitefinity/docs/default-source/seaport/pdfs/2018-update-
of-tables-and-figures-florida-seaport-system-plan-717752830.pdf?sfvrsn=e1879b60_2 (last visited Mar. 1, 2021).

17 Ch. 90-136, Laws of Fla.

18 Ss. 311.07 and 311.09, F.S.
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e The acquisition of vessel tracking systems, container cranes, or other mechanized equipment
used in the movement of cargo or passengers in international commerce;

e The acquisition of land to be used for port purposes;

e The acquisition, improvement, enlargement, or extension of existing port facilities;

e Environmental protection projects: those necessary to meet requirements imposed by a state
agency as a condition of a permit or other form of state approval; those necessary for
environmental mitigation required as a condition of a state, federal, or local environmental
permit; those necessary for the acquisition of spoil disposal sites; or those resulting from the
funding of eligible projects;

e Transportation facilities which are not otherwise part of DOT’s adopted Work Program.*®

e Intermodal access projects;

e Construction or rehabilitation of port facilities, excluding any park or recreational facility, in ports
listed in statute,® with operating revenues of $5 million or less, provided that such project
creates economic development opportunities, capital improvements, and positive financial
returns to such ports; and

e Seaport master plan or strategic plan development updates, including the purchase of data to
support such plans or other provisions of the Community Planning Act.?

The FSTED program is managed by the FSTED Council, which consists of each port director, or
director’s designee, of the 15 deepwater ports, the Secretary of DOT or his or her designee, and the
Executive Director of the Department of Economic Opportunity or his or her designee.?

To be eligible for consideration by the FSTED Council, a project must be consistent with the port’s
comprehensive master plan, which is incorporated as part of the approved local government
comprehensive plan.

Community Planning Act
The Community Planning Act includes four primary references to deepwater ports:

1. Alocal government's comprehensive plan transportation element must include different levels of
transportation analysis based on the size and location of the local government and whether it is in
the metropolitan planning area of a Metropolitan Planning Organization. Traffic circulation issues
related to ports must be addressed as well as plans for port facilities. Cities with populations greater
than 50,000 and counties with populations greater than 75,000 must include "Plans for port . . . and
related facilities coordinated with the general circulation and transportation element.” Some or all of
these requirements can be addressed in the port master plan.®

2. A comprehensive plan's coastal management element must "(d)irect the orderly development,
maintenance, and use of ports to facilitate deepwater commercial navigation and other related
activities." This requirement also can be addressed in the port master plan.

3. Port master plans must be included in the local government's coastal management element and
must identify existing port facilities and any proposed expansions.?® To the extent the following are
applicable, port master plans must:
¢ Provide a land use and inventory map of existing coastal uses;

Analyze the environmental, socioeconomic, and fiscal impact of development;

Analyze effects of existing drainage systems on estuarine water quality;

Outline principles for hazard mitigation and protection of human life;

Outline principles for protecting existing beach and dune systems;

¥ DOT’s Work Program is adopted pursuant to s. 339.135, F.S.

205, 311.09(1), F.S. The ports listed are Jacksonville, Port Canaveral, Port Citrus, Fort Pierce, Palm Beach, Port Everglades, Miami, Port Manatee,
St. Petershurg, Tampa, Port St. Joe, Panama City, Pensacola, Key West, and Fernandina.

2L Ch. 163, part II, F.S.

225, 311.09(1), F.S.

285, 163.3177(6)(b), F.S.

2435 163.3177(6)(0)8., F.S.

%3 163.3178(2), F.S.
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Outline principles to eliminate inappropriate and unsafe development;

Identify public access to shoreline areas and preservation of working waterfronts;
Designate coastal high-hazard areas and mitigation criteria;

Outline principles to assure that public facilities will be in place; and,

Mitigate the threat to human life and protect the coastal environment.

4. Certain eligible port expansions, projects, and facilities, both on the port and within three miles of
the port, may not be designated as Developments of Regional Impact if they are consistent with a
port master plan.?

Port Facility Financing

Any county, port district,?’ port authority,?® municipality, or certain governmental units created pursuant
to the Florida Interlocal Cooperation Act?® that include at least one deepwater port are authorized® to:

o Exercise jurisdiction, control and supervision over any port facilities now or hereafter acquired,
owned, or constructed by the local government(s).

¢ Operate and maintain, and to fix and collect rates, rentals, fees and other charges for any of the
services and facilities provided by the port facilities now or hereafter acquired, owned or
constructed by the unit excluding state bar pilots.

e Lease orrent, or contract with others for the operation of all or any part of any port facilities now
or hereafter acquired, owned or constructed by the unit, on such terms and for such period or
periods and subject to such conditions as the governing body shall determine to be in the best
interests of the local government(s).

Vessel Movement and Related Fees

A port has authority to regulate vessel movements within its jurisdiction, whether involving public or
private facilities or areas, by:

e Scheduling vessels for use of berths, anchorages, or other facilities at the port.

e Ordering and enforcing a vessel, at its own expense and risk, to vacate or change position at a
berth, anchorage, or facility, whether public or private, in order to facilitate navigation,
commerce, protection of other vessels or property, or dredging of channels or berths.

e Designating port facilities for the loading or discharging of vessels.

e Assigning berths at wharves for arriving vessels.3!

Ports are authorized to establish fees and compensation for these services when provided by the port.

Harbor Safety

Ports, in agreement with the USCG, state harbor pilots, and other ports in its operating port area, must
adopt guidelines for:

¢ Minimum bottom clearance for each berth and channel,
e The movement of vessels, and

¢ Radio communications of vessel traffic for all commercial vessels entering and leaving its
harbor channels.??

County Seaport Projects and Facilities

%3, 163.3178(3), F.S.

27 A “port district” is any district created by or pursuant to the provisions of any general or special law and authorized to own or operate any port
facilities. S. 315.02(1), F.S.

28 A “port authority” is created by or pursuant to the provisions of any general or special law or any district or board of county commissioners acting
as a port authority under or pursuant to the provisions of any general or special law. S. 315.02(2), F.S.

25, 163.01(7)(d), F.S.

%S, 315.03, F.S.

81S,313.22, F.S.

%2.5,313.23,F.S.
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Counties have broad authority to provide for port improvements within their jurisdiction,® including the
ability to:

e Construct, acquire, establish, improve, extend, enlarge, reconstruct, equip, maintain, repair, and
operate any project,3 either within or without the territorial boundaries of the county.

e Subject to the jurisdiction of the United States and the State of Florida and the general laws of
Florida relating to dredging and filling, to construct, establish, and improve harbors in the county
and all navigable and nonnavigable waters connected therewith; to regulate and control all such
waters; to construct and maintain such canals, slips, turning basins, and channels and upon
such terms and conditions as may be required by the United States; and to enact, adopt, and
establish by resolution rules and regulations for the complete exercise of jurisdiction and control
over all such waters.

e Appoint shipping masters for ports or harbors under its control, to determine their qualifications,
and to adopt rules and regulations prescribing their duties.

e License stevedores as independent contractors for hire to handle stevedoring at and in the
harbors of the county, to fix the terms and conditions of such licenses, and to determine the
fees to be charged for same.

e Make and enter into all contracts and agreements and to do and perform all acts and deeds
necessary and incidental to the performance of its duties and the exercise of its powers.

e Fix, regulate, and collect rates and charges for the services and facilities furnished by any
project under its control; to establish, limit, and control the use of any project as may be deemed
necessary to ensure the proper operation of the project; to impose sanctions to promote and
enforce compliances; to prescribe rules and regulations and impose penalties and sanctions to
ensure the proper performance of the duties of any stevedore or of any shipping master and the
enforcement of any rule or regulation which the county may adopt in the regulation of the ports,
harbors, wharves, docks, airports, and other projects under its control.

¢ Fix the rates of wharfage, dockage, warehousing, storage, and port and terminal charges for the
use of the port and harbor facilities located within or without the county and owned or operated
by the county; and to fix and determine the rates, tolls, and other charges for the use of harbor
and airport improvements and harbor and airport facilities located within or without the county
insofar as it may do so under the State Constitution and the Constitution and laws of the United
States.

e Regulate the operation, docking, storing, and conduct of all watercraft of any kind plying or
using the waterways within the county and of all aircraft of any kind operating over and within
the county or utilizing any other area, field, location, or place within the county for air navigation
purposes or for the repair, storage, or handling of aircraft within the county.

¢ Receive and accept, from any federal agency, grants for or in aid of the construction,
improvement, or operation of any project and to receive and accept contributions from any
source of either money, property, labor, or other things of value.

e Make any and all applications required by the Treasury Department and other departments or
agencies of the United States Government as a condition precedent to the establishment within
the county of a free port, foreign trade zone, or area for the reception from foreign countries of
articles of commerce; to expedite and encourage foreign commerce and the handling,
processing, and delivery thereof into foreign commerce free from the payment of custom duties
and to enter into any agreements required by such departments or agencies in connection
therewith; and to make like applications and agreements with respect to the establishment
within the county of one or more bonded warehouses.

e Enter into any contract with the government of the United States or any agency thereof which
may be necessary in order to procure assistance, appropriations, and aid for the deepening,
widening, and extending of channels and turning basins, the building and construction of public
mass transit facilities, airport and airport facilities, slips, wharves, breakwaters, jetties,
bulkheads, and any and all other harbor and air navigation improvements and facilities.

$5,125.012, F.S.

35, 125.011(2)(a), F.S., defines “project” as one or more of the following: “harbor, port, shipping, and airport facilities of all kinds and includes, but
is not limited to, harbors, channels, turning basins, anchorage areas, jetties, breakwaters, waterways, canals, locks, tidal basins, wharves, docks, piers,
slips, bulkheads, public landings, warehouses, terminals, refrigerating and cold storage plants, railroads and motor terminals for passengers and
freight, rolling stock, car ferries, boats, conveyors and appliances of all kinds for the handling, storage, inspection and transportation of freight and
the handling of passenger traffic, ... and the loading and unloading and handling of passengers, mail, express and freight;”
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¢ Make or cause to be made such surveys, investigations, studies, borings, maps, plans,
drawings, and estimates of cost and revenues as it may deem necessary and to prepare and
adopt a comprehensive plan or plans for the location, construction, improvement, and
development of any project.

e Grant exclusive or nonexclusive franchises to persons, firms, or corporations for the operating
of restaurants, cafeterias, bars, taxicabs, vending machines, and other concessions of a
nonaeronautical nature in, on, and in connection with any project owned and operated by the
county.

¢ Adopt and promulgate suitable rules, regulations, and directions for the operation and conduct
of any project owned or operated by the county and for the use of any such project and any
facility connected therewith by others.

e Enter into contracts with utility companies or others for the supplying by such utility companies
or others of water, electricity, or telephone service to or in connection with any project.

¢ Own, maintain, operate, and control export trading companies, foreign sales corporations, and
consulting services corporations as provided by the laws of the United States or this state; to
enter into management contracts with such corporations or companies established for the
purpose of providing or operating such facilities; to own, maintain, operate, and control cargo
clearance centers and customs clearance facilities, and to enter into management contracts
with corporations established for the purpose of providing or operating such facilities; to
maintain the confidentiality of trade information and data pursuant to the patent or copyright
laws of the United States, pursuant to the patent or copyright laws of foreign nations to the
extent that same are enforced by the courts of the United States, and pursuant to the trade
secrets doctrine; and to authorize airport and port employees to serve as officers and directors
of export trading companies, foreign sales corporations, customs and cargo clearance
corporations, and consulting services corporations for the sale of services to others. Counties
are hereby authorized to expend any unobligated and available surplus funds from the activities
authorized in this subsection for the construction of capital facilities.

State Freight Logistics Zones and The Intermodal Logistics Center Infrastructure Support Program

Counties may designate geographic areas as freight logistics zones.® A freight logistics zone is a
grouping of activities and infrastructure associated with freight transportation and related services
within a defined area around an intermodal logistics center. The Intermodal Logistics Center
Infrastructure Support Program is designed to provide DOT funds for roads, rail facilities, or other
means for the conveyance or shipment of goods through a seaport and allow the state to respond to
private sector market demands and meet the state’s economic development goal of becoming a hub for
trade, logistics, and export-oriented activities.

Passenger Transportation Fees and For-Hire Vehicles

A seaport may charge reasonable fees to for-hire vehicles for their use of the airport’s or seaport’s
facilities as well as designate locations for staging, pickup, or other similar operations at the seaport.®®

Municipal Government, Consolidated Government, and Defined Counties

Municipalities may be established or abolished by general or special law.®” Once created, they have
governmental, corporate and proprietary powers enabling them to conduct municipal government,
perform municipal functions, render municipal services, and may exercise any power for municipal
purposes consistent with general law.3 Unlike counties,*® municipalities are not political subdivisions of
the state and are not entitled to the same immunities and privileges unless so provided in law.*° Not

%5, 311.103, F.S.

% Ss. 316.85(6) and 627.748(17)(b), F.S.

87 Art. VI, s. 2(a), Fla. Const. Under a separate provision, Miami-Dade County has sole authority to establish or abolish municipalities within the
County. See art. VIII, s. 6(e), Fla. Const., incorporating art. V11, s. 11, Fla. Const. (1885, as amended).

3 Art. VIII, s. 2(b), Fla. Const.

3 Art. VIII, s. 1(a), Fla. Const.

40 Dept. of Revenue v. City of Gainesville, 918 So. 2d 250 (Fla. 2005).
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every action of a municipality is a “municipal purpose” unless it meets the current statutory
definition.*? “Municipal government” does not always mean “municipality,” as counties may be
authorized to exercise municipal powers in certain contexts.*

The Florida Constitution authorizes a county and one or more municipalities in that county to
consolidate their governmental powers under a special act approved by the voters.* Currently, the only
consolidated government in Florida is that of the City of Jacksonville/Duval County.*®

For certain statutory purposes, “county” is defined as any county operating under a home rule charter
adopted under specified provisions of the Florida Constitution of 1885.4¢

Port Districts

A port district is a type of special district created by general or special law and authorized to own or
operate port facilities.*” A "special district" is a unit of local government created for a particular purpose,
with jurisdiction to operate within a limited geographic boundary.*® A special district has only those
powers expressly provided by, or reasonably implied from, the authority provided in the district’s
charter.”® A “dependent special district” is a special district subject to significant control by the
governing body of a single county or municipality.>® An “independent special district” is any district that
is not a dependent special district.>!

Special districts do not possess “home rule” powers and may impose only those taxes, assessments,
or fees authorized by special or general law. The special act creating an independent special district
may provide for funding from a variety of sources while prohibiting others. For example, ad valorem tax
authority is not mandatory for a special district.>?

Preemption

Local governments have broad authority to legislate on any matter that is not inconsistent with federal
or state law. A local government enactment may be inconsistent with state law if (1) the Legislature
"has preempted a particular subject area" or (2) the local enactment conflicts with a state statute.
Where state preemption applies it precludes a local government from exercising authority in that
particular area.%?

41 See City of Miami Beach v. Fleetwood Hotel, Inc., 261 So. 2d 801 (Fla. 1972).

42.S.166.021(2), F.S.

43 Counties providing municipal services are authorized to levy additional ad valorem taxes of no more than 10 mills for municipal purposes. Art.
VI, s. 9(b), Fla. Const.; s. 125.01(1)(q), F.S. Miami-Dade County is authorized to exercise all powers provided to municipalities to the extent not
inconsistent with general law. Art. V11, s. 6(f), Fla. Const.

44 Art. VIII, s. 3, Fla. Const.

45 The consolidated government of the City of Jacksonville was created by ch. 67-1320, Laws of Fla., adopted pursuant to Art. V1II, s. 9, Fla. Const.
(1885). The charter was readopted by ch. 92-341, Laws of Fla.

46 S, 125.011(2), F.S. The incorporated provisions include ss. 10 (Monroe County), 11 (Miami-Dade County), and (24) (Hillsborough County) of
article V111 of the 1885 Constitution.

47S.315.02, F.S.

8 See Halifax Hospital Medical Center v. State of Fla., et al., 278 So. 3d 545, 547 (Fla. 2019).

492020 — 2022 Local Gov't Formation Manual, pp. 60-61, at
https://myfloridahouse.gov/Sections/Documents/loaddoc.aspx?Publication Type=Committees& Committeeld=3117&Session=2021&DocumentType=
General+Publications&FileName=2021-2022+Local+Government+Formation+Manual.pdf (last visited Jan. 26, 2021).

50's, 189.012(2), F.S. Types of such control include the county or municipality governing body acting as the district governing body, having the
authority to appoint or remove at will district board members, or having final approval authority over the district’s budget.

51S.189.012(3), F.S.

52 Art. V11, s. 9(a), Fla. Const.

53 Wolf, The Effectiveness of Home Rule: A Preemptions and Conflict Analysis, 83 Fla. B.J. 92 (June 2009). Historically, certain types of local action
have been found to frustrate the purpose of state law, and, thus, conflict has resulted. Specifically, Florida jurisprudence makes clear that local action
cannot 1) provide for more stringent regulation than the state legislation in violation of the express wording of the statute; 2) provide for a more
stringent penalty than that allowed by state statute; 3) prohibit behavior otherwise allowed by state legislation; 4) allow behavior otherwise prohibited
by state statute; or 5) provide for a different method for doing a particular act than the method proscribed by state legislation.

Generally, a local government can pass more stringent regulations than those provided for by statute. However, if the state legislation expressly
forbids a stricter regulation or if the imposition of a stricter regulation frustrates the purpose of the statute, the local government must abstain.
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Florida law recognizes two types of preemption: express and implied. Express preemption requires a
specific legislative statement; it cannot be implied or inferred.>* Express preemption of a field by the
Legislature must be accomplished by clear language stating that intent. In cases where the
Legislature expressly or specifically preempts a field, there is no problem with ascertaining what the
Legislature intended.®® In cases determining the validity of ordinances enacted in a field preempted by
the state, the effect has been to find such ordinances null and void.*’

Key West Ordinance

On November 3, 2020, voters adopted three charter amendments to the City Charter for the City of Key
West.*® The amendments:

e Limit the number of persons disembarking from cruise ships to a total of not more than 1,500
persons per day at any and all public and privately owned or leased property located within the
municipal boundary of the City of Key West.

e Prohibit cruise ships with a capacity of 1,300 or more persons (passengers and crew) from
disembarking individuals at any and all public and privately owned or leased property located
within the municipal boundary of the City of Key West.

e Give preference and priority to cruise ships and cruise lines that have the best record (the
lowest number of environmental violations, penalties and fines) and best health record (the best
scores and least number of violations in health inspections and reports issued by the Center for
Disease Control Vessel Sanitation Program).

Effect of the Bill

The bill creates s. 311.25, F.S., to provide that a ballot initiative or referendum, or a provision of a local
government charter, ordinance, resolution, regulation, or policy created by ballot initiative or
referendum, may not restrict or regulate® commerce® in the seaports of this state, including, but not
limited to, regulating or restricting a vessel's type or size, source or type of cargo, or number, origin, or
nationality of passengers. Any such initiative, referendum, charter provision, ordinance, resolution,
regulation, or policy predating or adopted after the effective date of the bill is expressly preempted to
the state, prohibited, and void.

The bill prohibits a municipality or its political subdivision from restricting maritime commerce as to any
federally authorized passenger cruise ship including, but not limited to, a restriction based on a vessel's
type, size, or capacity; the source, type, loading, or unloading of cargo; the number, origin, nationality,
embarkation, or disembarkation of passengers; or the environmental or health records of particular
vessels. An exception is provided as to vessel type, size, number, or capacity if due to certain physical
limitations the port cannot accommodate such vessels. Any conflicting law, charter provision,
ordinance, resolution, regulation, policy, initiative, or referendum predating or adopted after the
effective date of the bill is expressly preempted to the state, prohibited, and void. The bill exempts
special districts created by special law, municipal governments consolidated with county governments,
and certain defined counties from this provision.

The bill specifies that, unless preempted by federal or state law, the bill does not limit the authority of a
municipality or port district owned or operated by a municipality to:

54 See City of Hollywood v. Mulligan, 934 So. 2d 1238, 1243 (Fla. 2006); Phantom of Clearwater, Inc. v. Pinellas County, 894 So. 2d 1011, 1018
(Fla. 2d DCA 2005), approved in Phantom of Brevard, Inc. v. Brevard County, 3 So. 3d 309 (Fla. 2008).

%5 Mulligan, 934 So. 2d at 1243.

%6 Sarasota Alliance for Fair Elections, Inc. v. Browning, 28 So. 3d 880, 886 (Fla. 2010).

57 See, e.g., Nat’l Rifle Ass’n of Am., Inc. v. City of S. Miami, 812 So. 2d 504 (Fla. 3d DCA 2002).

%8 City of Key West, Code of Ordinances, Charter Amendment of 11-16-2020,
https://library.municode.com/fl/key_west/ordinances/code_of_ordinances?nodeld=1052747 (last visited Feb. 28, 2021).

59“Regulate” means “to govern or direct according to rule;” to bring under the control of law or constituted authority;” “to make regulations for or
concerning;” or “to bring order, method, or uniformity to.” https://www.merriam-webster.com/dictionary/regulate (last visited Mar. 1, 2021).

60 “Commerce” means “an interchange of goods or commodities, especially on a large scale between different countries (foreign commerce) or
between different parts of the same country (domestic commerce); trade; business.” https://www.dictionary.com/browse/commerce (last visited Mar.
1, 2021).
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Operate seaport programs and facilities pursuant to ch. 311, F.S.;

Finance port facilities pursuant to ch. 315, F.S.;

Regulate vessel movements within its jurisdiction pursuant to s. 313.22(1), F.S.;

Establish fees and compensation for its services pursuant to s. 313.22(2), F.S.;

Adopt guidelines for minimum bottom clearance, for the movement of vessels, and for radio
communications of vessel traffic pursuant to s. 313.23, F.S,;

Implement seaport security measures pursuant to ss. 311.12-311.124, F.S.

o Issue and enforce tariffs properly filed with the Federal Maritime Commission; or

Enter into leases and other contracts pertaining to the management of the port.

B. SECTION DIRECTORY:

Section 1 Creates s. 311.25, F.S.; preempting to the state the regulation of commerce in state
seaports; providing exceptions.

Section 2 Directs the Division of Law Revision to replace a certain phrase with the actual date the
bill becomes law.

Section 3 Provides the act is effective upon becoming law.
II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:
None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
None.

. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not Applicable. This bill does not appear to require counties or municipalities to spend funds or take
action requiring the expenditures of funds; reduce the authority that counties or municipalities have
to raise revenues in the aggregate; or reduce the percentage of state tax shared with counties or
municipalities.

STORAGE NAME: h0267d.COM PAGE: 10
DATE: 4/18/2021



2. Other:
None.

B. RULE-MAKING AUTHORITY:
The bill neither provides authority for nor requires rulemaking by executive branch agencies.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On March 3, 2021, the Tourism, Infrastructure & Energy Subcommittee adopted four amendments and
reported the bill favorably as a committee substitute. The amendments:
o Narrowed the breadth of the preemption by replacing “Notwithstanding any other law to the
contrary” with “Except as authorized by general law”.
¢ Limited the scope of the preemption to the regulation of seaports by municipal governments only.

On April 1, 2021, the Local Administration & Veterans Affairs Subcommittee adopted one amendment and
reported the bill favorably as a committee substitute. The amendment:

e Prohibits certain restrictions on maritime commerce from being adopted by ballot initiative or
referendum or from being adopted as ordinances, resolutions, regulations, or policies by ballot
initiative or referendum. All such provisions adopted by ballot initiative or referendum are preempted
and declared void whether or not those provisions predated or were adopted after the effective date
of the bill.

¢ Prohibits municipalities or special port districts not created by the Legislature from restricting
maritime commerce as to federally authorized passenger cruise ships. Any charter provision,
ordinance, regulation, resolution, policy, ballot initiative, or referendum in conflict with the statute is
preempted and void.

o Exempts consolidated county/municipal governments, defined counties, and special districts
created by special act from the passenger cruise ship prohibition.

e Does not limit the authority of municipal governments and special port districts created and
controlled by municipalities to continue regulating and managing their ports generally as provided in
statute.

This analysis is drafted to the committee substitute as approved by the Local Administration & Veterans Affairs
Subcommittee.
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A bill to be entitled
An act relating to state preemption of seaport
regulations; creating s. 311.25, F.S.; prohibiting a
local ballot initiative or referendum from restricting
maritime commerce in the seaports of this state;
providing that such a local ballot initiative,
referendum, or action adopted therein is prohibited,
void, and expressly preempted to the state;
prohibiting municipalities and certain special
districts from restricting maritime commerce in the
seaports of this state with respect to any federally
authorized passenger cruise vessel; providing that
certain actions relating to such restrictions are
prohibited, wvoid, and expressly preempted to the
state; providing applicability; clarifying remaining
authority of certain local entities; providing a
directive to the Division of Law Revision; providing

an effective date.

WHEREAS, maritime commerce between and among seaports, both
foreign and domestic, is the subject of extensive federal and
state regulation designed to protect the marine environment and
the health, safety, and welfare of the general public and those
involved in conducting that commerce, and

WHEREAS, the economic impact of a seaport extends far
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26| beyond the boundaries of the local jurisdiction in which the

27| port is located, materially contributing to the economies of

28| multiple cities and counties within the region and to the

29| economy of this state as a whole, and

30 WHEREAS, Florida seaports currently generate nearly 900,000
31 direct and indirect jobs and contribute $117.6 billion in

32 economic value to this state through cargo and cruise

33| activities, accounting for approximately 13 percent of this

34 state's gross domestic product and $4.2 billion in state and

35 local taxes, and

36 WHEREAS, because this state is a peninsula, much of this

37 state is highly dependent upon the unimpeded flow of maritime

38 commerce through its seaports, which is made even more critical
39| when this state is threatened or impacted by natural disasters,
40 such as tropical storms and hurricanes, and

41 WHEREAS, because of its geographic location, this state is
42 a hub for global maritime commerce and is uniquely positioned to
43 capture an even larger share of this commerce as global trade

44 routes shift, and

45 WHEREAS, the international, national, statewide, and

46 regional importance of Florida seaports has long been recognized
47 in federal and state law with respect to the regulation,

48| planning, and public financing of seaport operations and

49 facilities, and

50 WHEREAS, this state is widely known as the cruise capital
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of the world, and the cruise industry is vital to this state's
economy, contributing more than $9 billion in direct spending on
an annual basis and supporting 159,000 jobs with more than $8
billion in total wages and salaries before the current pandemic,
and

WHEREAS, 8.3 million passengers boarded cruises from one of
this state's five cruise ports in 2019, accounting for 60
percent of embarkations in the United States, generating 11
million passenger and crew onshore visits in both home port and
transit port calls in this state, and

WHEREAS, allowing a ballot initiative or referendum in each
local seaport jurisdiction to impose its own requirements on the
maritime commerce conducted in that port could result in abrupt
changes in the supply lines bringing goods into and out of this
state and could reasonably be expected to suppress such commerce
and potentially drive it out of the port and out of this state
in search of a more consistent and predictable operating
environment, thus disrupting this state's economy and
threatening the public's health, safety, and welfare, and

WHEREAS, allowing a ballot initiative or referendum in each
local seaport jurisdiction to impose its own requirements on the
maritime commerce conducted in that port could result in abrupt
changes in vessel traffic, frustrating the multi-year planning
process for all Florida seaports and the assumptions and

forecasts underlying federal and state financing of port
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76 improvement projects, and

77 WHEREAS, there are similar concerns regarding the capacity
78 of a municipality and certain special districts to impose such
79 requirements on the maritime commerce conducted in a port, as

80 the more limited geographic and political scope of a

81| municipality and certain special districts may make such entity
82 less sensitive to the negative impact of such requirements on

83| neighboring municipalities and on the county, region, and state,
84 and

85 WHEREAS, many local economies in this state depend heavily
86| on tourism, on which the surrounding politics can be

87| particularly complex at the municipal level, which significantly
88| heightens those concerns with respect to the ability of

89| municipalities and certain special districts to impose local

90 requirements affecting passenger cruise vessels or cruise lines,
91 and

92 WHEREAS, in light of these potential negative impacts, the
93| permissible scope of local ballot initiatives or referenda and
94 of the powers of a municipality and certain special districts

95| must be appropriately limited, NOW, THEREFORE,

96
97 Be It Enacted by the Legislature of the State of Florida:
98
99 Section 1. Section 311.25, Florida Statutes, is created to
100 read:
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101 311.25 Regulation of commerce in Florida seaports.—
102 (1) (a) A local ballot initiative or referendum may not

103 restrict maritime commerce in the seaports of this state,

104 including, but not limited to, restricting such commerce based

105 on any of the following:

106 1. Vessel type, size, number, or capacity.

107 2. Number, origin, nationality, embarkation, or

108| disembarkation of passengers or crew or their entry into this

109| state or any local jurisdiction.

110 3. Source, type, loading, or unloading of cargo.

111 4. Environmental or health records of a particular vessel

112 or vessel line.

113 (b) Any local ballot initiative or referendum, or any

114 local law, charter amendment, ordinance, resolution, regulation,

115 or policy adopted in a local ballot initiative or referendum, in

116 violation of paragraph (a) which was adopted before, on, or

117 after the effective date of this act is prohibited, wvoid, and

118 expressly preempted to the state.

119 (2) (a) A municipality or political subdivision thereof, or

120 a special district other than one established for port

121| management by special act of the Legislature, may not restrict

122| maritime commerce in the seaports of this state with respect to

123 any federally authorized passenger cruise vessel, including, but

124 not limited to, a restriction based on any of the following:

125 1. Vessel type, size, number, or capacity, except when the
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126| port, by virtue of the physical limitations of its docking,

127| Dberthing, or navigational capabilities, is unable to accommodate

128 a passenger cruise vessel pursuant to applicable federal or

129 state laws or regulations.

130 2. Number, origin, nationality, embarkation, or

131| disembarkation of passengers or crew or their entry into this

132 state or any local jurisdiction.

133 3. Source, type, loading, or unloading of cargo related or

134 incidental to its use as a passenger cruise vessel.

135 4. Environmental or health records of a particular

136| passenger cruise vessel or cruise line.

137 (b) Any provision of a law, a charter, an ordinance, a

138 resolution, a regulation, a policy, an initiative, or a

139 referendum which is in conflict with paragraph (a) and which

140 existed before, on, or after the effective date of this act is

141 prohibited, void, and expressly preempted to the state.

142 (c) This subsection does not apply to a municipality the

143| government of which has been consolidated with that of a county

144 or to a municipal government that is a county as defined in s.

145 125.011 (1) .

146 (d) Except as provided in paragraph (a), this subsection

147 does not otherwise limit the authority of a subject

148| municipality, political subdivision thereof, or special district

149 to:

150 1. Engage in any activity authorized under this chapter,
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151 chapter 315, s. 313.22, or s. 313.23, including those

152 surrounding the continued operation and development of the port

153 and port facilities and the implementation of seaport security

154| measures pursuant to ss. 311.12-311.124.

155 2. Issue and enforce tariffs properly filed with the

156 Federal Maritime Commission.

157 3. Enter into leases, terminal agreements, or other

158 contracts with tenants, customers, and other users of port

159 facilities.

160 Section 2. The Division of Law Revision 1s directed to

161 replace the phrase "the effective date of this act" wherever it

162 occurs 1in this act with the date this act becomes a law.

163 Section 3. This act shall take effect upon becoming a law.

Page 7 of 7

CODING: Words stricken are deletions; words underlined are additions.
hb0267-02-c2



COMMERCE COMMITTEE

CS/CS/HB 267 by Rep. Roach
State Preemption of Seaport Regulations

AMENDMENT SUMMARY
April 19, 2021

Amendment 1 by Rep. Roach (line 113):

Narrows the scope of the preemption relating to the restriction of maritime commerce with
respect to federally authorized cruise vessels to only those seaports located in or adjoining an
area designated as an area of critical state concern.
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/CS/HB 267 (2021)
Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED (/N

ADOPTED AS AMENDED - (Y/N)

ADOPTED W/O OBJECTION (/N

FATLED TO ADOPT - (Y/N)

WITHDRAWN R 72!

OTHER

Committee/Subcommittee hearing bill: Commerce Committee

Representative Roach offered the following:

Amendment (with title amendment)
Remove lines 113-159 and insert:

(b) Any local ballot initiative or referendum that is in

conflict with paragraph (a) and that was adopted before, on, or

after the effective date of this act, and any local law, charter

amendment, ordinance, resolution, regulation, or policy adopted

in such an initiative or referendum, is prohibited, wvoid, and

expressly preempted to the state.

(2) (a) A local government or a political subdivision or

special district thereof may not restrict maritime commerce in

any seaport of this state located in or adjoining an area

designated as an area of critical state concern before, on, or

after the effective date of this act with respect to any
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Bill No. CS/CS/HB 267 (2021)
Amendment No. 1

federally authorized passenger cruise vessel, including, but not

limited to, a restriction based on any of the following:

1. Vessel type, size, number, or capacity, except when the

port, by virtue of the physical limitations of its docking,

berthing, or navigational capabilities, is unable to accommodate

a passenger cruise vessel pursuant to applicable federal or

state laws or regulations.

2. Number, origin, nationality, embarkation, or

disembarkation of passengers or crew or their entry into this

state or any local jurisdiction.

3. Source, type, loading, or unloading of cargo related or

incidental to its use as a passenger cruise vessel.

4. Environmental or health records of a particular

passenger cruise vessel or cruise line.

(b) Any provision of a local law, a charter, an ordinance,

a resolution, a regulation, a policy, an initiative, or a

referendum which is in conflict with paragraph (a) and which

existed before, on, or after the effective date of this act is

prohibited, void, and expressly preempted to the state.

(c) This subsection does not apply to a special district

established for port management by special act of the

Legislature.

(d) Except as provided in paragraph (a), this subsection

does not otherwise limit the authority of a subject local
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Bill No. CS/CS/HB 267 (2021)
Amendment No. 1

government or a political subdivision or special district

thereof to:

1. Engage in any activity authorized under this chapter,

chapter 315, s. 313.22, or s. 313.23, including those

surrounding the continued operation and development of the port

and port facilities and the implementation of seaport security

measures pursuant to ss. 311.12-311.124.

2. Issue and enforce tariffs properly filed with the

Federal Maritime Commission.

3. Enter into leases, terminal agreements, or other

contracts with tenants, customers, and other users of port

facilities.

Section 2. 1If any provision of this act or its application

to any person or circumstance is held invalid, the invalidity

does not affect other provisions or applications of this act

which can be given effect without the invalid provision or

application, and to this end the provisions of this act are

severable.

TITLE AMENDMENT
Remove lines 9-95 and insert:
prohibiting local governments and their political
subdivisions and special districts from restricting

maritime commerce in a seaport located in or adjoining
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Bill No. CS/CS/HB 267 (2021)
Amendment No. 1

an area of critical state concern with respect to any
federally authorized passenger cruise vessel;
providing that certain actions relating to such
restrictions are prohibited, void, and expressly
preempted to the state; providing applicability;
clarifying remaining authority of certain local
entities; providing for severability; providing a
directive to the Division of Law Revision; providing

an effective date.

WHEREAS, maritime commerce between and among seaports, both
foreign and domestic, 1is the subject of extensive federal and
state regulation designed to protect the marine environment and
the health, safety, and welfare of the general public and those
involved in conducting that commerce, and

WHEREAS, the economic impact of a seaport extends far
beyond the boundaries of the local jurisdiction in which the
port is located, materially contributing to the economies of
multiple cities and counties within the region and to the
economy of this state as a whole, and

WHEREAS, Florida seaports currently generate nearly 900,000
direct and indirect jobs and contribute $117.6 billion in
economic value to this state through cargo and cruise

activities, accounting for approximately 13 percent of this
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Bill No. CS/CS/HB 267 (2021)
Amendment No. 1

state's gross domestic product and $4.2 billion in state and
local taxes, and

WHEREAS, because this state is a peninsula, much of this
state is highly dependent upon the unimpeded flow of maritime
commerce through its seaports, which is made even more critical
when this state is threatened or impacted by natural disasters,
such as tropical storms and hurricanes, and

WHEREAS, because of its geographic location, this state is
a hub for global maritime commerce and is uniquely positioned to
capture an even larger share of this commerce as global trade
routes shift, and

WHEREAS, the international, national, statewide, and
regional importance of Florida seaports has long been recognized
in federal and state law with respect to the regulation,
planning, and public financing of seaport operations and
facilities, and

WHEREAS, this state is widely known as the cruise capital
of the world, and the cruise industry is vital to this state's
economy, contributing more than $9 billion in direct spending on
an annual basis and supporting 159,000 jobs with more than $8
billion in total wages and salaries before the current pandemic,
and

WHEREAS, 8.3 million passengers boarded cruises from one of
this state's five cruise ports in 2019, accounting for 60

percent of embarkations in the United States, generating 11
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Amendment No. 1

million passenger and crew onshore visits in both home port and
transit port calls in this state, and

WHEREAS, allowing a ballot initiative or referendum in each
local seaport jurisdiction to impose its own requirements on the
maritime commerce conducted in that port could result in abrupt
changes in the supply lines bringing goods into and out of this
state and could reasonably be expected to suppress such commerce
and potentially drive it out of the port and out of this state
in search of a more consistent and predictable operating
environment, thus disrupting this state's economy and
threatening the public's health, safety, and welfare, and

WHEREAS, allowing a ballot initiative or referendum in each
local seaport jurisdiction to impose its own requirements on the
maritime commerce conducted in that port could result in abrupt
changes in vessel traffic, frustrating the multiyear planning
process for all Florida seaports and the assumptions and
forecasts underlying federal and state financing of port
improvement projects, and

WHEREAS, this state must establish land and water
management policies to guide local decisions relating to growth
and development, protecting and optimizing the use of this
state's natural resources and environment while also preserving
private property rights and advancing the health, safety, and

welfare of the residents of this state, and
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139 WHEREAS, the need for specific guidance and oversight in
140 the balancing of all of these interests, including the state's
141 interest in fostering tourism, is even more acute in areas of
142 critical state concern designated under part I of chapter 380,
143| which help protect significant environmental, natural, or other
144 resources of regional or statewide importance from uncoordinated
145 development, and

146 WHEREAS, areas of critical state concern generate tourism
147 from both the residents of this state and visitors to this

148 state, allowing them to directly experience and learn about

149| these unique areas and generating additional tourism in the

150| Dbroader region and the state, and

151 WHEREAS, passenger cruise vessels allow for increased

152 tourism in areas of critical state concern while avoiding many
153 of the environmental impacts that would otherwise be generated
154| Dby land-based tourism with respect to transportation, utility,
155 wastewater, and other infrastructure, and

156 WHEREAS, the necessary constraints on development in areas
157 of critical state concern may increase the cost of land-based
158 tourism to such a degree that many people and families may find
159 themselves financially unable to visit these areas, and the

160 local workforce may find it more difficult to secure affordable
161l housing, and

162 WHEREAS, when considering local requirements that would

163 restrict cruise tourism in an area of critical state concern,
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Amendment No. 1

164 the more limited geographic and political scope of a local

165 government may make it less sensitive to the negative impact of
166 those requirements on neighboring jurisdictions and on the

167 region and the state, and

168 WHEREAS, many local and regional economies in this state
169| rely heavily on tourism, and the surrounding politics can be

170 particularly complex at a local level, significantly heightening
171 concerns over the ability of a local government to impose

172 requirements that would restrict cruise tourism, and

173 WHEREAS, in light of the matters of regional and statewide
174 concern directly and indirectly affected by such actions, a

175 local government with jurisdiction over a seaport located in or
176| adjoining an area of critical state concern should not be

177| permitted to impose its own requirements that would restrict

178| maritime commerce with respect to federally authorized passenger
179 cruise vessels, and

180 WHEREAS, due to the potential negative impacts, the

181| permissible scope of local ballot initiatives or referendums and
182 of the powers of certain local governments in areas of critical

183 state concern must be appropriately limited, NOW, THEREFORE,
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 273  Motor Vehicle Insurance Coverage Exclusions
SPONSOR(S): Insurance & Banking Subcommittee, Plakon
TIED BILLS: IDEN./SIM. BILLS: CS/SB 420
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Insurance & Banking Subcommittee 12Y,3N,AsCS Rowley Luczynski
2) Commerce Committee Rowley Hamon

SUMMARY ANALYSIS

Chapter 627, part Xl, F.S., Motor Vehicle and Casualty Insurance Contracts, and ch. 324, F.S., the Financial
Responsibility Law of 1955, establish motor vehicle insurance coverage requirements. Motor vehicle insurance
includes two types of coverage: financial responsibility (i.e., bodily injury, death, and property damage or
(BI/PD) and no-fault (i.e., personal injury protection or PIP). A policy providing coverage for BI/PD is required to
cover individuals named on the policy and anyone operating a motor vehicle listed on the policy when the
operator has the express or implied permission of the insured motor vehicle owner. A policy providing PIP
coverage is required to cover the motor vehicle owner, persons operating the insured motor vehicle, relatives
residing in the same household as the policyholder, passengers in the motor vehicle, anyone struck and
injured by the motor vehicle while not a passenger in a self-propelled vehicle, and anyone specifically named
on the policy. For the mandatory motor vehicle insurance coverages of BI/PD and PIP, neither the policyholder
nor the insurer can exclude an individual required to be covered by law.

Because there is no authority under the motor vehicle insurance laws for an insurer to exclude a specific
individual (i.e., an excluded named driver) from coverage, an insurer may choose not to write a policy in order
to avoid covering specific individuals (e.g., a high insurance risk driver). This results in some consumers being
denied opportunities to purchase motor vehicle insurance or having to pay more because they live with
individuals the policyholder or insurer would like to exclude from the policy. Additionally, policyholders may
have their policies cancelled if the license or registration of a co-resident is suspended or revoked.

The bill authorizes the specific exclusion of named drivers from private passenger motor vehicle insurance
coverages, except for periods when the excluded named driver is not operating a covered vehicle (e.g., when
he or she is a passenger in the vehicle), if the exclusion is discriminatory, or if the exclusion is inconsistent with
filed underwriting guidelines. The exclusion of a named driver is contingent upon the written consent of the
named insured. The bill requires insurers to list excluded drivers on the policy’s declarations page or on a
policy endorsement.

The bill does not appear to have a fiscal impact on state or local government. It has positive and negative
impacts on the private sector.

The bill has an effective date of July 1, 2021.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0273b.COM
DATE: 3/25/2021



FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Chapter 627, part XI, F.S., Motor Vehicle and Casualty Insurance Contracts, and ch. 324, F.S., the
Financial Responsibility Law of 1955, establish motor vehicle insurance coverage requirements.
Owners and operators of motor vehicles must maintain the ability to respond in damages at specified
minimum amounts for personal injury protection, bodily injury or death, and property damage.

Motor vehicle insurance includes two types of coverage: financial responsibility (i.e., bodily injury,
death, and property damage or BI/PD) and no-fault (i.e., personal injury protection or PIP). A policy
providing coverage for bodily injury, death, and property damage is required to provide coverage for: !

¢ Individuals named on the policy; and
¢ Anyone operating a motor vehicle listed on the policy when the operator has the express or
implied permission of the insured motor vehicle owner.

A policy providing PIP coverage is required to cover: 2

The owner of the motor vehicle;

Persons operating the insured motor vehicle;

Relatives residing in the same household?® as the policyholder;

Passengers in the motor vehicle;

Anyone struck by the motor vehicle who suffers bodily injury while not occupying a self-
propelled vehicle; and

¢ Anyone specifically named on the policy.

For the mandatory motor vehicle insurance coverages of BI/PD and PIP, neither the policyholder nor
the insurer can exclude an individual required to be covered by law.  The law also prohibits an insurer
from “knowingly making or permitting unfair discrimination between individuals of the same actuarially
supportable class and equal expectation of life.”> However, an insurer may cancel a motor vehicle
insurance policy if the policyholder or any operator who resides in the same household or customarily
operates a motor vehicle insured under the policy has her or his driver license revoked or suspended.®

Because the law does not expressly permit insurers to exclude or remove specifically named
individuals from motor vehicle insurance policies, individuals with resident relatives considered by
insurers to be high insurance risks may have existing policies cancelled and/or be denied opportunities
to purchase new policies.

Effect of the BiIll

The bill authorizes insurers and the named insured to exclude specific individuals from a private
passenger motor vehicle insurance policy. An excluded individual would not be covered for damages

1S.324.151(1), F.S.

2 Ss. 627.736(1) and (4)(e) and 627.7407(5)(b), F.S.

3 “Relative residing in the same household” means a relative of any degree by blood or by marriage who usually makes
her or his home in the same family unit, whether or not temporarily living elsewhere. S. 627.732(6), F.S.

4 The insurer may shift certain liabilities from BI/PD and PIP coverage to uninsured/underinsured vehicle coverage (UM).
S. 627.727(3)(c), F.S. UM coverage includes damages caused to a policyholder, a resident relative of the policyholder, or
an individual named on the policy who is injured by non-family member who was operating an insured vehicle, if the BI/PD
and PIP coverage excludes coverage of these damages.

5S.626.9541(1)(g), F.S.

6 Ss. 627.7275 and 627.728, F.S.
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that occur if he or she operates a motor vehicle that is insured under a policy that excludes the
individual by name. The bill prohibits exclusion for periods when the excluded named driver is not
operating a motor vehicle covered under the policy (e.g., a passenger in the vehicle), if the exclusion is
discriminatory, or if the exclusion is inconsistent with the underwriting guidelines filed by the insurer.
The exclusion is contingent upon the written consent of the named insured. The bill requires insurers to
list excluded named drivers on the policy’s declarations page or on a policy endorsement.

B. SECTION DIRECTORY:

Section 1. Creates s. 627.747, F.S., relating to named driver exclusion.
Section 2. Amends s. 324.151, F.S,, relating to motor vehicle liability policies; required provisions.

Section 3. Amends s. 627.736, F.S., relating to required personal injury protection benefits; exclusions;
priority; claims.

Section 4. Amends s. 627.7407, F.S., relating to application of the Florida Motor Vehicle No-Fault Law.

Section 5. Provides an effective date of July 1, 2021.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:
None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill may positively affect consumers by increased availability and/or lowered premiums of motor
vehicle insurance written with named driver exclusions. However, high-risk consumers may experience
increased application denials or higher premiums if they need to secure their own coverage following
exclusion from a policy.

D. FISCAL COMMENTS:

None.

. COMMENTS
A. CONSTITUTIONAL ISSUES:
1. Applicability of Municipality/County Mandates Provision:

STORAGE NAME: h0273b.COM PAGE: 3
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Not Applicable. The bill does not appear to affect county or municipal governments.

2. Other:

None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On March 4, 2021, the Insurance & Banking Subcommittee considered the bill, adopted one amendment, and
reported the bill favorably as a committee substitute. The amendment clarifies that an individual may not be
excluded from a motor vehicle policy solely because of his or her race, color, religion, sex, national origin, age,
handicap, pregnancy, or marital status.

The analysis is drafted to the committee substitute as passed by the Insurance & Banking Subcommittee.
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CS/HB 273 2021

A bill to be entitled
An act relating to motor vehicle insurance coverage
exclusions; creating s. 627.747, F.S.; providing that
private passenger motor vehicle policies may exclude
certain identified individuals from specified
coverages under certain circumstances; providing that

such policies may not exclude coverage under certain

O < o oo w N

circumstances; amending ss. 324.151, 627.736, and

9 627.7407, F.S.; conforming provisions to changes made
10 by the act; providing an effective date.

11
12| Be It Enacted by the Legislature of the State of Florida:
13
14 Section 1. Section 627.747, Florida Statutes, is created
15 to read:

16 027.747 Named driver exclusion.—

17 (1) A private passenger motor vehicle policy may exclude

18 an identified individual who is not a named insured from the

19| following coverages while the identified individual is operating

20 a motor vehicle, provided the identified individual is named on

21 the declarations page or by endorsement and the named insured

22 consents in writing to such exclusion:

23 (a) Notwithstanding the Florida Motor Vehicle No-Fault

24 Law, the personal injury protection coverage specifically

25| applicable to the identified individual's injuries, lost wages,
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26 and death benefits.

277 (b) Property damage liability coverage.

28 (c) Bodily injury liability coverage, if required by law

29 and purchased by the named insured.

30 (d) Uninsured motorist coverage for any damages sustained

31 by the identified excluded individual, if the named insured has

32| purchased such coverage.

33 (e) Any coverage the named insured is not required by law

34 to purchase.

35 (2) A private passenger motor vehicle policy may not

36| exclude coverage when:

37 (a) The identified individual is injured while not

38 operating a motor vehicle;

39 (b) The identified individual is being excluded solely

40 because of his or her race, color, religion, sex, national

41 origin, age, handicap, pregnancy, or marital status; or

42 (c) The exclusion is inconsistent with the underwriting

43 rules filed by the insurer pursuant to s. 627.0651(13) (a).

44 Section 2. Paragraph (a) of subsection (1) of section

45 324.151, Florida Statutes, is amended to read:

46 324.151 Motor vehicle liability policies; required

47| provisions.—

48 (1) A motor vehicle liability policy to be proof of

49| financial responsibility under s. 324.031(1)+ shall be issued to

50 owners or operators under the following provisions:
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51 (a) An owner's liability insurance policy must shai®

52 designate by explicit description or by appropriate reference
53 all motor vehicles with respect to which coverage is thereby
54| granted, must amdé—shat+ insure the owner named therein, and,

55 except for a named driver excluded under s. 627.747, must insure

56 any other person as operator using such motor vehicle or motor
57 vehicles with the express or implied permission of such owner

58 against loss from the liability imposed by law for damage

59| arising out of the ownership, maintenance, or use of such motor
60| wvehicle or motor vehicles within the United States or the

61 Dominion of Canada, subject to limits, exclusive of interest and
62| costs with respect to each such motor vehicle as is provided for
63| under s. 324.021(7). Insurers may make available, with respect
64 to property damage liability coverage, a deductible amount not
65 to exceed $500. In the event of a property damage loss covered
66| by a policy containing a property damage deductible provision,
67 the insurer shall pay to the third-party claimant the amount of
68 any property damage liability settlement or judgment, subject to
69| policy limits, as if no deductible existed.

70 Section 3. Subsection (1) of section 627.736, Florida

71 Statutes, is amended to read:

72 627.736 Required personal injury protection benefits;

73 exclusions; priority; claims.—

74 (1) REQUIRED BENEFITS.—An insurance policy complying with

75| the security requirements of s. 627.733 must provide personal
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76 injury protection to the named insured, relatives residing in

77 the same household unless excluded under s. 627.747, persons

78 operating the insured motor vehicle, passengers in the motor

79| wvehicle, and other persons struck by the motor vehicle and

80 suffering bodily injury while not an occupant of a self-

81| propelled vehicle, subject to subsection (2) and paragraph

82 (4) (e), to a limit of $10,000 in medical and disability benefits
83| and $5,000 in death benefits resulting from bodily injury,

84 sickness, disease, or death arising out of the ownership,

85 maintenance, or use of a motor vehicle as follows:

86 (a) Medical benefits.—Eighty percent of all reasonable

87| expenses for medically necessary medical, surgical, X-ray,

88| dental, and rehabilitative services, including prosthetic

89| devices and medically necessary ambulance, hospital, and nursing
90 services 1f the individual receives initial services and care

91| pursuant to subparagraph 1. within 14 days after the motor

92 vehicle accident. The medical benefits provide reimbursement

93| only for:

94 1. 1Initial services and care that are lawfully provided,
95 supervised, ordered, or prescribed by a physician licensed under
96 chapter 458 or chapter 459, a dentist licensed under chapter

97 466, a chiropractic physician licensed under chapter 460, or an
98 advanced practice registered nurse registered under s. 464.0123
99 or that are provided in a hospital or in a facility that owns,

100 or is wholly owned by, a hospital. Initial services and care may
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101 also be provided by a person or entity licensed under part III
102 of chapter 401 which provides emergency transportation and

103 treatment.

104 2. Upon referral by a provider described in subparagraph
105 1., followup services and care consistent with the underlying
106| medical diagnosis rendered pursuant to subparagraph 1. which may
107| Dbe provided, supervised, ordered, or prescribed only by a

108| physician licensed under chapter 458 or chapter 459, a

109| chiropractic physician licensed under chapter 460, a dentist

110 licensed under chapter 466, or an advanced practice registered
111 nurse registered under s. 464.0123, or, to the extent permitted
112| by applicable law and under the supervision of such physician,
113| osteopathic physician, chiropractic physician, or dentist, by a
114| physician assistant licensed under chapter 458 or chapter 459 or
115 an advanced practice registered nurse licensed under chapter

116 464. Followup services and care may also be provided by the

117 following persons or entities:

118 a. A hospital or ambulatory surgical center licensed under
119 chapter 395.

120 b. An entity wholly owned by one or more physicians

121 licensed under chapter 458 or chapter 459, chiropractic

122| physicians licensed under chapter 460, advanced practice

123| registered nurses registered under s. 464.0123, or dentists

124 licensed under chapter 466 or by such practitioners and the

125 spouse, parent, child, or sibling of such practitioners.
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126 c. An entity that owns or is wholly owned, directly or
127 indirectly, by a hospital or hospitals.

128 d. A physical therapist licensed under chapter 486, based
129| wupon a referral by a provider described in this subparagraph.
130 e. A health care clinic licensed under part X of chapter
131 400 which is accredited by an accrediting organization whose
132 standards incorporate comparable regulations required by this
133 state, or

134 (I) Has a medical director licensed under chapter 458,
135 chapter 459, or chapter 460;

136 (IT) Has been continuously licensed for more than 3 years
137 or is a publicly traded corporation that issues securities

138 traded on an exchange registered with the United States

139 Securities and Exchange Commission as a national securities

140 exchange; and

141 (ITITI) Provides at least four of the following medical

142 specialties:

143 (A) General medicine.

144 (B) Radiography.

145 (C) Orthopedic medicine.

146 (D) Physical medicine.

147 (E) Physical therapy.

148 (F) Physical rehabilitation.

149 (G) Prescribing or dispensing outpatient prescription

150 medication.
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151 (H) Laboratory services.

152 3. Reimbursement for services and care provided in

153 subparagraph 1. or subparagraph 2. up to $10,000 if a physician
154 licensed under chapter 458 or chapter 459, a dentist licensed
155| under chapter 466, a physician assistant licensed under chapter
156 458 or chapter 459, or an advanced practice registered nurse
157 licensed under chapter 464 has determined that the injured

158| person had an emergency medical condition.

159 4. Reimbursement for services and care provided in

160| subparagraph 1. or subparagraph 2. is limited to $2,500 if a
161| provider listed in subparagraph 1. or subparagraph 2. determines
162 that the injured person did not have an emergency medical

163| condition.

164 5. Medical benefits do not include massage as defined in
165 s. 480.033 or acupuncture as defined in s. 457.102, regardless
166 of the person, entity, or licensee providing massage or

167 acupuncture, and a licensed massage therapist or licensed

168 acupuncturist may not be reimbursed for medical benefits under
169 this section.

170 6. The Financial Services Commission shall adopt by rule
171 the form that must be used by an insurer and a health care

172| provider specified in sub-subparagraph 2.b., sub-subparagraph
173 2.c., or sub-subparagraph 2.e. to document that the health care
174| provider meets the criteria of this paragraph. Such rule must

175 include a requirement for a sworn statement or affidavit.
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176 (b) Disability benefits.—Sixty percent of any loss of

177 gross income and loss of earning capacity per individual from
178 inability to work proximately caused by the injury sustained by
179 the injured person, plus all expenses reasonably incurred in

180 obtaining from others ordinary and necessary services in lieu of
181 those that, but for the injury, the injured person would have
182| performed without income for the benefit of his or her

183| household. All disability benefits payable under this provision
184| must be paid at least every 2 weeks.

185 (c) Death benefits.—Death benefits of $5,000 per

186| individual. Death benefits are in addition to the medical and
187| disability benefits provided under the insurance policy. The

188| insurer may pay death benefits to the executor or administrator
189 of the deceased, to any of the deceased's relatives by blood,
190 legal adoption, or marriage, or to any person appearing to the
191 insurer to be equitably entitled to such benefits.

192
193 Only insurers writing motor wvehicle liability insurance in this
194 state may provide the required benefits of this section, and

195 such insurer may not require the purchase of any other motor

196| vehicle coverage other than the purchase of property damage

197 liability coverage as required by s. 627.7275 as a condition for
198| providing such benefits. Insurers may not require that property
199| damage liability insurance in an amount greater than $10,000 be

200| purchased in conjunction with personal injury protection. Such
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insurers shall make benefits and required property damage
liability insurance coverage available through normal marketing
channels. An insurer writing motor vehicle liability insurance
in this state who fails to comply with such availability
requirement as a general business practice violates part IX of
chapter 626, and such violation constitutes an unfair method of
competition or an unfair or deceptive act or practice involving
the business of insurance. An insurer committing such violation
is subject to the penalties provided under that part, as well as
those provided elsewhere in the insurance code.

Section 4. Paragraph (a) of subsection (5) of section
627.7407, Florida Statutes, 1is amended to read:

627.7407 Application of the Florida Motor Vehicle No-Fault
Law.—

(5) No later than November 15, 2007, each motor vehicle
insurer shall provide notice of the provisions of this section
to each motor vehicle insured who is subject to subsection (1).
The notice is not subject to approval by the Office of Insurance
Regulation. The notice must clearly inform the policyholder:

(a) That beginning on January 1, 2008, Florida law
requires the policyholder to maintain personal injury protection
("PIP") insurance coverage and that this insurance pays covered
medical expenses for injuries sustained in a motor vehicle crash
by the policyholder, passengers, and relatives residing in the

policyholder's household unless excluded under s. 627.747.
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226 Section 5. This act shall take effect July 1, 2021.
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COMMERCE COMMITTEE

CS/HB 273 by Rep. Plakon
Motor Vehicle Insurance Coverage Exclusions

AMENDMENT SUMMARY
April 19, 2021

Amendment 1 by Rep. Plakon (lines 14-69):

e Provides that a private passenger motor vehicle policy may exclude coverages for all
claims or suits resulting from the operation of a motor vehicle by an identified individual
who is not a named insured, provided the identified individual is named on the
declarations page or by endorsement and the named insured consents in writing to such
exclusion.

o Clarifies that the identified individual must comply with existing financial responsibility
and security requirements before operating a motor vehicle, but that such compliance
does not affect the validity of a policy’s exclusion of coverage.

e Makes changes to refer to the excluded named driver consistently as the “identified
individual”.
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 273 (2021)
Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED __ (Y/N)

ADOPTED AS AMENDED _ (Y/N)

ADOPTED W/O OBJECTION _ (Y/N)

FAILED TO ADOPT _ (Y/N)

WITHDRAWN _(Y/N)

OTHER L

Committee/Subcommittee hearing bill: Commerce Committee

Representative Plakon offered the following:

Amendment (with title amendment)

Remove lines 14-69 and insert:

Section 1. Section 627.747, Florida Statutes, 1is created
to read:

027.747 Named driver exclusion.—

(1) A private passenger motor vehicle policy may exclude

the following coverages for all claims or suits resulting from

the operation of a motor vehicle by an identified individual who

is not a named insured, provided the identified individual is

named on the declarations page or by endorsement and the named

insured consents in writing to such exclusion:

(a) Notwithstanding the Florida Motor Vehicle No-Fault

Law, the personal injury protection coverage specifically

245667 - h0273-1inel4d.docx
Published On: 4/18/2021 6:10:58 PM
Page 1 of 4



17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 273 (2021)
Amendment No. 1

applicable to the identified individual's injuries, lost wages,

and death benefits.

(b) Property damage liability coverage.

(c) Bodily injury liability coverage, if required by law

and purchased by the named insured.

(d) Uninsured motorist coverage for any damages sustained

by the identified individual, if the named insured has purchased

such coverage.

(e) Any coverage the named insured is not required by law

to purchase.

(2) A private passenger motor vehicle policy may not

exclude coverage when:

(a) The identified individual is injured while not

operating a motor vehicle;

(b) The identified individual is being excluded solely

because of his or her race, color, religion, sex, national

origin, age, handicap, pregnancy, or marital status; or

(c) The exclusion is inconsistent with the underwriting

rules filed by the insurer pursuant to s. 627.0651(13) (a).

(3) An identified individual excluded pursuant to this

section must:

(a) Establish, maintain, and show proof of financial

ability to respond for damages arising out of the ownership,

maintenance or use of a motor vehicle as required by chapter

324; and
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(b) Maintain security as required by s. 627.733.

(4) An identified individual's failure to comply with

subsection (3) will not invalidate a properly executed exclusion

issued in compliance with subsections (1) and (2).

Section 2. Paragraph (a) of subsection (1) of section
324.151, Florida Statutes, i1s amended to read:

324.151 Motor vehicle liability policies; required
provisions.—

(1) A motor vehicle liability policy to be proof of
financial responsibility under s. 324.031(1)+ shall be issued to
owners or operators under the following provisions:

(a) An owner's liability insurance policy must shadd
designate by explicit description or by appropriate reference
all motor vehicles with respect to which coverage is thereby
granted, must ame—shatd insure the owner named therein, and,

except for an identified individual excluded under s. 627.747,

must insure any other person as operator using such motor

vehicle or motor vehicles with the express or implied permission
of such owner against loss from the liability imposed by law for
damage arising out of the ownership, maintenance, or use of such
motor vehicle or motor vehicles within the United States or the

Dominion of Canada, subject to limits, exclusive of interest and
costs with respect to each such motor vehicle as is provided for
under s. 324.021 (7). Insurers may make available, with respect

to property damage liability coverage, a deductible amount not
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 273 (2021)
Amendment No. 1

to exceed $500. In the event of a property damage loss covered
by a policy containing a property damage deductible provision,
the insurer shall pay to the third-party claimant the amount of
any property damage liability settlement or judgment, subject to

policy limits, as 1f no deductible existed.

TITLE AMENDMENT
Remove line 8 and insert:
circumstances; requiring identified individual to meet certain
requirements for financial responsibility; providing that the
exclusion remains valid under specified circumstances; amending

ss. 324.151, 627.736, and
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 305 Insurance
SPONSOR(S): Rommel and others
TIED BILLS: IDEN./SIM. BILLS:
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Insurance & Banking Subcommittee 12Y,2N, AsCS Fortenberry Luczynski
2) Civil Justice & Property Rights Subcommittee 11Y,7N Mawn Jones
3) Commerce Committee Fortenberry Hamon

SUMMARY ANALYSIS

The bill makes several changes related to insurance:

e Residential Property Insurance Claims for Roof Damage — Establishes that a contractor or unlicensed
person acting on behalf of the contractor may not solicit or incentivize the filing of a roof damage insurance claim
by a residential property owner or interpret policy provisions. It also establishes that a public adjuster, a public
adjuster apprentice, or unlicensed persons acting on their behalf may not incentivize the filing of a roof damage
insurance claim by a residential property insurance owner.

o Office of Insurance Regulation (OIR) — Authority to examine managing general agents (MGAs) — Clarifies
that OIR has the authority to examine MGAs, including affiliates of insurers, as it examines insurers, even if the
MGA represents a single domestic insurer. It requires that each insurer paying an affiliate produce information
about fees paid to the affiliate upon request by OIR. It also requires that all MGAs execute contracts with the
insurers they do business with even if they are affiliates of the insurers.

e Collection of property insurance claims litigation data by OIR — All insurers with a Florida certificate of
authority must file quarterly and annual reports with OIR that contain various financial data and actuarial
opinions. However, they are not required to collect or report data regarding the litigation of property insurance
claims. The bill establishes that each insurer or insurer group doing business in Florida shall file specific data
regarding litigation of personal and commercial residential property insurance claims on a quarterly basis.

o Citizens Property Insurance Corporation (Citizens) — Makes several changes to the operations of, and
requirements for, Citizens, the state-run property insurer:

o Revises the eligibility for residential property owners to obtain coverage from Citizens so that they are
not eligible for Citizens’ coverage if they can obtain coverage from private insurers that is less than 20
percent greater than the premium for comparable coverage from Citizens.

o Establishes that if Citizens does not buy reinsurance to cover its projected 100-year probable maximum
loss, it must still include the cost of such reinsurance in its rate calculations.

o Establishes that no employees of Citizens may receive salaries in excess of 150 percent of the salary
received by the head of OIR, with certain exceptions.

e Notice of property insurance claims — Notice of hurricane or windstorm loss must be provided to a property
insurer within three years of the date of loss. Notice for all other types of property insurance claims must be
provided within five years of the date of loss. The bill changes the notice of claim deadlines in the Insurance
Code so that notice of any property insurance claim must be provided to a property insurer within two years of
the date of loss.

e Presuit notice and demand requirements for property insurance claims — Creates new statutory
requirements for residential or commercial property suits that are not brought by an assignee, including a ten-
day presuit notice and demand, after a determination of coverage, before bringing suit against an insurer. An
insurer served with this notice must respond in writing within ten days by either making a settlement offer or
requiring participation in an appraisal or alternative dispute resolution proceeding as provided for in the policy.

The bill has no impact on state or local government revenues or expenditures. It may have a positive direct
economic impact on the private sector.

The bill has an effective date of July 1, 2021.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Residential Property Insurance Claims for Roof Damage

Background

The Florida Office of Insurance Regulation (OIR) has reported a significant increase in the number of
roof damage claims, many of which include litigation.! These roof damage claims include claims made
by residential property owners after being solicited to file an insurance claim that they may not
otherwise have filed but for the promise of a new roof at no cost to the property owner.2

Effect of the Bill

The bill limits certain property insurance practices by contractors, public adjusters, public adjuster
apprentices, and those unlicensed persons acting on their behalf.

Contractors

The bill establishes that no contractor, including a general, building, residential, or roofing contractors,
or someone acting on the contractor’s behalf, may:
e Solicit a residential property owner to file an insurance claim.
e Offer an incentive to a residential property owner for allowing the inspection of the residential
property owner’s roof or for making an insurance claim for roof damage.
o Offer or accept any compensation or reward for referral of services for which property insurance
proceeds are payable.
e Interpret policy provisions, advise an insured about policy provisions, or adjust claims on behalf
of an insurer unless licensed as a public adjuster.
¢ Provide an insured with an agreement authorizing repairs without providing a good faith
estimate of the cost of repairs.

The bill establishes that a contractor may not enter into a contract with a residential property owner to
repair or replace a roof without including notice in the contract that the contractor is prohibited from
engaging in the above acts. If the contractor fails to include the notice in the contract, the property
owner may void the contract within 10 days of its execution.

Public Adjusters

The bill establishes that a public adjuster, public adjuster apprentice, or those acting on their behalf
may not:
e Offer an incentive to a residential property owner for allowing the inspection of the residential
property owner’s roof or for making an insurance claim for roof damage.
e Offer or receive compensation or a reward for referral of any services for which property
insurance proceeds would be used for roofing repairs or replacement.

Penalties

1 Report from David Altmaier, Florida Insurance Commissioner, to Chair Blaise Ingoglia, Commerce Committee, regarding cost drivers
affecting Florida’s insurance rates, p. 7 (Feb. 24, 2021).

2 |d. A “free” roof replacement may be achieved by giving a residential property owner whose policy provides for replacement cost
coverage for a roof a gift card or something else valued at the amount of the deductible under the policy so that the entire cost of a new
roof is paid by the insurer and the individual soliciting the residential property owner.
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The bill provides that any contractor, public adjuster, public adjuster apprentice, or unlicensed person
acting on their behalf may be subject to a fine of up to $10,000 per violation for each of the statutory
prohibitions established. Finally, the bill provides that any unlicensed person who engages in the
prohibited acts shall be guilty of unlicensed contracting or public adjusting, as applicable.

OIR = Authority to Examine Managing General Agents (MGAS)

Background
MGAs

An MGA is a specialized type of insurance agent or broker that has underwriting authority from an
insurer.® MGAs can perform certain functions that insurers typically handle, including binding coverage,
underwriting and pricing, agent appointments, and claims adjusting and settlement. An MGA may be
an affiliate of an insurer. Section 624.10(1), F.S., defines an affiliate as an entity that exercises control
over or is directly or indirectly controlled by an insurer. Under current law, MGAs must enter into
contracts with insurers with which they do business unless the MGA is a controlled or controlling person
of the insurer (i.e., an affiliate).> These contracts must specify the division of responsibilities between
the insurer and the MGA.®

Examination of Insurers and MGAs

OIR is responsible for examining the affairs, transactions, accounts, records, and assets of each insurer
that holds a certificate of authority to transact insurance business in Florida.” Examination authority
extends to the examination of MGAs® unless the MGA solely represents a single domestic insurer.®
With certain exceptions, OIR must examine domestic insurers®® at least once every five years and the
exam shall cover the preceding five fiscal years.!

As part of the examination process, all persons being examined must make available to OIR the
accounts, records, documents, files, information, assets, and matters in their possession or control that
relate to the subject of the examination.'? As part of an examination, OIR reviews contracts between
insurers and MGAs, so that it can determine how much an insurer is paying its MGA and what services
the insurer is receiving for the fee it pays. However, the lack of contracts between insurers and their
affiliate MGAs sometimes makes it difficult to determine how much the insurer is paying and what
services it is receiving from the MGA.

Effect of the Bill

The bill clarifies that OIR has the same authority to examine MGAs as it has to examine insurers,
whether or not an MGA is an affiliate of an insurer. This authority applies even if the MGA solely
represents a single domestic insurer. The bill also requires each insurer paying an affiliate to produce
information regarding the fee paid to the affiliate upon request by OIR. OIR may determine whether the
fee an insurer pays to an affiliate is fair and reasonable and, in so doing, may consider the actual cost
of the services being provided in exchange for the fee. Further, the bill establishes that all MGAs must
execute contracts with the insurers that they do business with, even if they are MGAs that control, or
are controlled by, an insurer.

3 IRMI, https://www.irmi.com/term/insurance-definitions/managing-general-agent (last visited Apr. 2, 2021).

41d.

5S.626.7451, F.S.

61d.

7 S.624.316(1)(a), F.S.

81d.

9S.626.7452, F.S.

10 A domestic insurer is one formed under the laws of Florida. S. 624.06(1), F.S.

115, 624.316(2)(a), F.S. While s. 624.316(1)(a), F.S., clearly states that OIR may examine MGAs, because some MGAs are considered
affiliates of insurers, and s. 624.316(2)(a), F.S., does not specify that OIR may examine affiliates in the same way as insurers, OIR has
indicated that some MGAs have not been completely cooperative with the examination process.

12.35.624.318(2), F.S.
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Collection of Property Insurance Claims Litigation Data by OIR

Background

All insurers with a Florida certificate of authority to transact insurance business must file quarterly and
annual reports with OIR containing various financial data and actuarial opinions.'®* However, the law
does not currently specify that insurers must report data regarding the litigation of claims.

OIR recently conducted a data survey of property insurers to gather information regarding the litigation
of personal or commercial residential property insurance claims.** In response to this survey, several
insurers indicated that they could not provide OIR with answers to questions related to litigation trends
because they did not collect the requested data as part of their claims evaluation and adjusting
process.’®

Effect of the Bill

The bill establishes that each insurer or insurer group doing business in Florida must provide specific
pieces of data regarding litigation of personal and commercial residential property insurance claims to
OIR on a quarterly basis. This data includes, but is not limited to, the following information on a per
claim basis:
o Type of policy;
e Date, location, and type of loss;
¢ Dates on which the claim was reported to the insurer, closed by the insurer, and reopened by
the insurer;
¢ Whether the claimant had a public adjuster or an attorney;
e Total amounts that the insurer paid for indemnity, loss adjustment expenses,® and insured’s
attorney fees;
e Whether the insured’s attorney requested that a contingency risk multiplier (CRM)!’ be applied
to the attorney fees calculation and, if so, what CRM was applied.

If insurers collect and report this data, OIR and the Legislature should be able to more effectively
identify current and emerging property insurance litigation trends that may be affecting insurance
rates.'8

Citizens Property Insurance Corporation (Citizens)

Citizens is a state-created, not-for-profit, tax-exempt government entity that is an integral part of the
state, whose public purpose is to provide property insurance to those unable to find affordable
coverage in the private market.*®

133, 624.424, F.S.

14 Altmaier, supra, note 1, at 12.

151d.

16 | oss adjustment expenses are the costs associated with investigating and adjusting losses or insurance claims. IRMI,
https://www.irmi.com/term/insurance-definitions/loss-adjustment-expense (last visited Apr. 2, 2021).

17 A CRM is a multiplier applied to attorney fees that reflects the risk of attorneys accepting, on a contingency fee basis, cases that may
be difficult to win. See e.g., Joyce v. Federated Nat'l Ins. Co., 228 So. 3d 1122 (Fla. 2017).

18 Altmaier, supra, note 1, at 12.

195, 627.351(6)(a)1., F.S.
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Eligibility and Rates
Background

New applicants are eligible for coverage from Citizens if no private carrier will write them a policy for a
premium that is less than 15 percent greater than what Citizens would offer them for comparable
coverage.?® The rate cap, also known as the “glide path,” is not closing the gap between Citizens rates
and private market rates. Instead, because of the rate cap and the increasing rates of private property
insurance, the gap is growing and making Citizens more like a competitor to private insurers than an
insurer of last resort. Annual rate increases for existing Citizens’ policyholders are capped at no more
than 10 percent for any single policy.? It is unclear if, or how, the law allows OIR to approve a rate
reduction for Citizens.

Because Citizens’ rates are often well below those of private carriers, Citizens may be more
competitive than otherwise intended. Due to Citizens’ structure, its rates do not contain certain
elements that the rates of private insurers contain. Citizens does not pay taxes like private carriers do
and does not need to purchase as much reinsurance as private carriers do due to higher levels of
capital and surplus.

Current law also requires that Citizens make its best efforts to procure catastrophe reinsurance at
reasonable rates to cover its projected 100-year probable maximum loss.?? Due to the high cost of
reinsurance over the recent years, Citizens has determined that it is not available at reasonable rates
and has not purchased it. This lack of purchase has contributed to its rates remaining more competitive
and more consumers being eligible for coverage from Citizens.

Effect of the Bill

The bill establishes that residential property owners are not eligible for coverage from Citizens if they
can obtain coverage from private insurers that is less than 20 percent greater than the premium for
comparable coverage from Citizens.

The bill also establishes that on or after January 1, 2022, Citizens must implement rate increases that
do not exceed the following percentages for any single policy that it issues:
e Eleven percent for 2022;
Twelve percent for 2023;
Thirteen percent for 2024;
Fourteen percent for 2025;
Fifteen percent for 2026 and all subsequent years.

Additionally, the bill prohibits Citizens from filing with OIR a request for the approval of a rate reduction
at any time.

The bill clarifies that Citizens need not purchase catastrophe reinsurance to cover its projected 100-
year probable maximum loss if it is not available at reasonable rates. However, Citizens must include
the cost of this reinsurance in its rate calculations even if it does not purchase the reinsurance.

205, 627.351(6)(c)5.a., F.S.
215, 627.351(6)(n)6., F.S.

223, 627.351(6)(c)9., F.S. “Probable maximum loss” refers to the value that may be reasonably expected to be lost in a single casualty.

IRMI, https://www.irmi.com/term/insurance-definitions/probable-maximum-loss (last visited Apr. 2, 2021). If an insurer is buying

reinsurance to cover its 100-year probable maximum loss, it is purchasing reinsurance to cover the maximum loss that has a chance of

occurring once in 100 years.
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Salaries of Citizens’ Personnel
Background

Citizens operates pursuant to a plan of operation (plan) that is approved by the Financial Services
Commission (FSC).2® Pursuant to the applicable statute, the plan may contain certain criteria regarding
Citizens’ employees.?* Additionally, the applicable statute specifies that candidates for senior
management positions with Citizens must undergo background checks, that employees must attest
annually that they do not have any conflicts of interests with their employment, and that certain
employees of Citizens are subject to ethics disclosures.?® However, neither the statute nor the plan
provide any parameters for the salaries that Citizens may pay its employees.

Effect of the Bill

The bill provides statutory guidance that Citizens can utilize in its plan to set parameters for employee
compensation. Specifically, the bill establishes that no employees of Citizens may receive salaries in
excess of 150 percent of the salary received by the Florida Insurance Commissioner, with certain
exceptions. Anyone employed by Citizens as of June 30, 2021, whose salary exceeds this cap may
keep his or her salary, but may not receive a raise. Anyone employed by Citizens whose salary does
not exceed this cap as of June 30, 2021, may receive a raise as long as that raise does not cause his
or her salary to exceed this cap.

Notice of Property Insurance Claims

Background

Until 2011, the Florida Insurance Code (Code)? did not contain a time limit for giving notice of any type
of property insurance claim. Section 95.11, F.S., requires that actions on contracts be brought within
five years. Because an insurance policy is a contract, the five-year statute of limitations for contract
actions generally applied to claims under insurance policies. Since a claim must have been made
before a policyholder could sue for breach of contract, and a policyholder had five years to sue for
breach of contract, the claim must have been made within five years of the date of loss.

Section 627.70132, F.S., enacted in 2011, established that notice of any hurricane or windstorm claim,
supplemental claim, or reopened claim?’ under a property insurance policy must be provided to an
insurer within three years after the hurricane made landfall or the windstorm caused the covered
damage. Any claim for which notice is not given within the three-year timeframe is barred.?® The three-
year time limit for providing notice of a hurricane or windstorm claim does not affect the five-year
statute of limitations for bringing suit under s. 95.11, F.S.?° This means that while notice of a windstorm
or hurricane claim must be provided to an insurer within three years of the date of loss, suit may still be
brought for an additional two years past the notice deadline.*® The time limit for notice of all other
property insurance claims besides hurricane and windstorm claims has remained equal to the five-year
statute of limitations because statutes do not specify otherwise.

23 5 627.351(6)(a)2., F.S. The FSC is composed of the Governor, Attorney General, Chief Financial Officer, and Commissioner of
Agriculture. S. 20.121(3), F.S.

24 3, 627.351(6)(c)3., F.S.

25 S, 627.351(6)(d), F.S.

26 The Florida Insurance Code is comprised of chapters 624-632, 634-636, 641, 642, 648, and 651, F.S.

21'S. 627.70132, F.S., defines both “supplemental claim” and “reopened claim” as “any additional claim for recovery from the insurer for
losses from the same hurricane or windstorm which the insurer has previously adjusted pursuant to the initial claim.” Because these
terms have the same definition, it is unclear why the statute uses both of them.

28 S, 627.70132, F.S.

2 1d.

30 Often, the type of suit that an insured brings against an insurer is a breach of contract suit based upon a denial of a claim.
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Effect of the Bill

The bill changes the notice of claim deadlines in the Code so that notice of any property insurance
claim, including a claim made under a property insurance policy issued by an eligible surplus lines
insurer, must be provided to a property insurer within two years of the date of loss. It also makes
technical changes to the statute regarding alternative dispute resolution of property insurance claims so
that the changes to the notice of claim statute do not conflict with that statute.3!

Presuit Notice and Demand Requirements for Property Insurance Claims

Background

Under existing law, within 90 days after a residential property insurer receives a notice of an initial,
reopened, or supplemental property insurance claim from a policyholder, the insurer must pay or deny
the claim or a portion of the claim, unless the failure to pay is due to circumstances beyond the
insurer’s control which reasonably prevent payment.®? In some circumstances, a claimant will hire an
attorney and file suit against an insurer before the expiration of the allotted time for the insurer to pay or
deny a claim. In contrast, as a condition precedent to bringing a third-party cause of action to enforce
an assignment agreement against an insurer, the assignee must provide the name insured and the
assignor a written notice of intent to initiate litigation, delivered at least ten business days before filing
suit, but not before the insurer has made a determination of coverage.*

Effect of the Bill

The bill creates a new statutory section which applies to all residential and commercial property suits
not brought by an assignee. Under that section, a claimant or claimant’s attorney must give presuit
notice of intent to initiate litigation at least ten business days prior to filing suit, but not before the insurer
has made a determination of coverage as provided for under existing law.3* The notice must include the
following information:

Insurer’s acts or omissions that give rise to the suit;

Damages in dispute;

Demand:®® and

Amount of reasonable and necessary attorney fees and costs incurred by the claimant.

An insurer served with a presuit notice must respond to the notice in writing within ten business days
after receiving the notice by making a settlement offer or by requiring the claimant to participate in
appraisal or another form of alternative dispute resolution as provided for under the insurance policy.
The bill establishes that time limits for filing a suit under s. 95.11, F.S., are tolled during the ten-day
period for the insurer to respond to the presuit notice and while appraisal or alternative dispute
resolution is ongoing.

The bill also requires that a court dismiss without prejudice any claimant’s suit relating to a claim for
which presuit notice is given if the suit is commenced before the expiration of the ten-day period for the
insurer to respond. If a court dismissed a claimant’s suit under these circumstances, the claimant’s
attorney is not entitled to an award of attorney fees for services rendered before the suit’s dismissal.

Finally, the bill:
e Establishes that presuit notice is admissible as evidence in a civil suit or an alternative dispute
resolution proceeding relating to the claim in which the notice is given;

81 S, 627.7015, F.S.

823, 627.70131, F.S. This statute is sometimes referred to as the “prompt pay” statute for property insurance claims.

33 An assignee is someone who receives policy rights through an assignment by a policyholder (assignor). IRMI,
https://www.irmi.com/term/insurance-definitions/assignee (last visited April 2, 2021). See s. 627.7152, F.S., for presuit requirements
placed on assignees.

34 S.627.70131, F.S.

35 The bill defines demand as “the specific amount alleged to be owed by the insurer to the claimant under the residential or commercial
property insurance policy.”
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¢ Provides that the presuit notice does not limit the evidence of attorney fees or costs, damages,
or loss, which may be offered at trial; and

o Provides that the presuit notice does not relieve the insured or an assignee of the burden of
providing any other notices required by law.

B. SECTION DIRECTORY:

Section 1.

Section 2.

Section 3.

Section 4.

Section 5.

Section 6.

Section 7.

Section 8.

Section 9.

Section 10

Section 11

Section 12

Section 13.

Creates s. 489.147, F.S., relating to prohibited property insurance practices.
Amends s. 624.316, F.S., relating to examination of insurers.

Amends s. 624.318, F.S., relating to conduct of examination or investigation; access to
records; correction of accounts; appraisals.

Amends s. 624.424, F.S., relating to annual statement and other information.

Amends s. 626.7451, F.S., relating to managing general agents; required contract
provisions.

Amends s. 626.7452, F.S., relating to managing general agents; examination authority.
Amends s. 626.854, F.S., relating to "public adjuster" defined; prohibitions.
Amends s. 627.351, F.S., relating to insurance risk reapportionment plans.

Amends s. 627.3518, F.S., relating to Citizens Property Insurance Corporation policyholder
eligibility clearinghouse program.

. Amends s. 627.70132, F.S., relating to notice of windstorm or hurricane claim.

. Amends s. 627.7015, F.S., relating to alternative procedure for resolution of disputed
property insurance claims.

. Creates s. 627.70152, F.S., relating to suits arising under a property insurance policy.
Provides an effective date of July 1, 2021.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.
2. Expend

None.

itures:

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
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None.
2. Expenditures:

None.

. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

To the extent the bill reduces property insurance rates and claims litigation, the bill may have a positive
indeterminate impact on the private sector.

FISCAL COMMENTS:
None.
Il. COMMENTS
CONSTITUTIONAL ISSUES:
1. Applicability of Municipality/County Mandates Provision:
Not applicable. This bill does not appear to affect county or municipal governments.
2. Other:

None.

. RULE-MAKING AUTHORITY:

The bill requires no additional rulemaking authority for OIR. While the bill requires the adoption of a
form prescribed by the FSC on which insurers will report their property insurance claims litigation data,
the Florida Insurance Code contains existing authority for the promulgation of such forms by the FSC.

DRAFTING ISSUES OR OTHER COMMENTS:

Although the Department of Financial Services (DFS) has very broad rulemaking authority,
consideration should be given to amending the bill to require DFS to promulgate rules regarding the
assessment of fines against public adjusters, public adjuster apprentices, and unlicensed persons
engaging in public adjusting who engage in the prohibited acts set forth in the bill.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On March 23, 2021, the Insurance & Banking Subcommittee considered a proposed committee substitute
(PCS) along with one amendment to the committee substitute and reported the bill favorably as a committee
substitute. The PCS:

Removed the contingency risk multiplier provision.

Removed the portion that clarified that that insurers are authorized to provide limited roof coverage in
personal lines residential property insurance policies by including a roof surface reimbursement
schedule.

¢ Clarified that OIR has the same authority to examine MGASs that it has to examine insurers.

e Established that each insurer or insurer group doing business in Florida must provide specific pieces of
data regarding litigation of personal and residential property insurance claims to OIR on a quarterly
basis.

e Modified certain rating and eligibility requirements for Citizens.

o Placed salary limits on Citizens’ employees.

o Added presuit notice requirements for all residential and commercial property suits not brought by an
assignee.
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The amendment to the PCS made the following changes:
e Established that no contractor, including a general, building, residential, or roofing contractor, or
someone acting on the contractor’s behalf may:
o Solicit a residential property owner to file an insurance claim.
o Offer an incentive to a residential homeowner for allowing the inspection of the residential
property owner’s roof or for making an insurance claim for roof damage.
o Offer or accept any compensation or reward for referral of services for which property
insurance proceeds are payable.
o Interpret policy provisions, advise an insured about policy provisions, or adjust claims on behalf
of an insured unless licensed as a public adjuster.
o Provide an insured with an agreement authorizing repairs without providing a good faith
estimate of the cost of the repairs.
e Established that a contractor may not enter into a contract with a residential property owner to repair or
replace a roof without including notice that the contractor is prohibited from engaging in certain acts.
o Established that a public adjuster, public adjuster apprentice, or those acting on their behalf may not:
o Offer an incentive to a residential homeowner for allowing the inspection of the residential
property owner’s roof or for making an insurance claim for roof damage.
o Offer or receive any compensation or reward for referral of any services for which property
insurance proceeds would be used for roofing repairs or replacement.
e Provided that any contractor, public adjuster, public adjuster apprentice, or person acting on their
behalf may be subject to a fine of $10,000 per violation for each of the statutory prohibitions.
¢ Provided that any unlicensed person who engages in the prohibited acts shall be guilty of unlicensed
contracting or public adjusting, as applicable, and is subject to a fine of $10,000 per violation for each
of the statutory prohibitions.

The analysis is drafted to the committee substitute as passed by the Insurance and Banking
Subcommittee.
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F L ORTIDA H O U S E O F R EPRESENTATI V E S

CS/HB 305 2021

1 A bill to be entitled

2 An act relating to insurance; creating s. 489.147,

3 F.S.; providing definitions; prohibiting certain

4 practices by contractors; providing for disciplinary

5 proceedings; providing that the acts of any persons on

6 behalf of a contractor are considered the acts of a

7 contractor; providing that certain acts constitute

8 unlicensed contracting; providing penalties;

9 prohibiting a contractor from executing a contract

10 with a residential property owner for a roofing repair
11 or replacement unless certain notice is included;

12 authorizing the residential property owner to void the
13 contract within a specified timeframe when such notice
14 is not included; amending s. 624.316, F.S.;

15 authorizing the Office of Insurance Regulation to

16 examine insurer affiliates; amending s. 624.318, F.S.;
17 requiring insurer affiliates to provide certain items
18 and information to the office during examination or

19 investigation; amending s. 624.424, F.S.; requiring
20 property insurers to include certain data regarding
21 closed claims in their quarterly reports to the
22 office; requiring insurers to provide information
23 regarding payments to affiliates upon request by the
24 office; requiring the office to consider certain costs
25 in determining whether payments made by an insurer to
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26 an affiliate are fair and reasonable; amending s.
277 626.7451, F.S; requiring that managing general agents
28 enter into specified contracts with insurers even when
29 the managing general agents control, or are controlled
30 by, the insurers; amending s. 626.7452, F.S.;
31 providing that a managing general agent may be
32 examined as if it were the insurer even if the
33 managing general agent solely represents a single
34 domestic insurer; amending s. 626.854, F.S.;
35 prohibiting certain acts by a public adjuster, public
36 adjuster apprentice, and certain other persons;
37 providing that certain acts constitute unlicensed
38 practice of public adjusting; providing penalties;
39 amending s. 627.351, F.S.; revising a procedure that
40 the plan of operation of Citizens Property Insurance
41 Corporation must provide; requiring the corporation to
42 include the costs of catastrophe reinsurance to its
43 projected 100-year probable maximum loss in its rate
44 calculations even if the corporation does not purchase
45 such reinsurance; deleting obsolete language relating
46 to the corporation's rate filings; requiring the
47 corporation to annually implement a rate increase that
48 does not exceed a certain percent for specified years;
49 prohibiting the corporation from seeking approval by
50 the office for a rate reduction; providing limits on
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51 salaries and salary raises of current employees of the
52 corporation and employees hired by the corporation on
53 or after a specified date; amending s. 627.3518, F.S.;
54 conforming a cross-reference; amending s. 627.70132,
55 F.S.; providing that claims, supplemental claims, and
56 reopened claims under certain property insurance
57 policies for loss or damage caused by perils are
58 barred unless notice is given within a specified
59 timeframe; revising the timeframe for notice for loss
60 or damage caused by windstorm or hurricane; providing
61 date of loss for weather-related events; revising the
62 definition of the term "supplemental claim" or
63 "reopened claim" to include all perils; amending s.
64 627.7015, F.S.; conforming a provision to changes made
65 by the act; creating s. 627.70152, F.S.; providing
66 applicability; providing definitions; requiring that
67 written notice be provided to an insurer before suit
68 is filed under an insurance policy; requiring that
69 certain information be included in the notice;
70 requiring that notice be served within specified time
71 limits; requiring that an insurer provide a response
72 to the notice within specified timeframe; providing
73 for tolling of time if appropriate; requiring an
74 insurer to investigate, review, and evaluate a dispute
75 stated in the notice; requiring an insurer to
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76 investigate each claim in the notice in accordance
77 with the Florida Insurance Code; requiring a court to
78 dismiss without prejudice a claimant's suit under
79 certain circumstances; providing for evidentiary
80 requirements regarding the notice; prohibiting a court
81 from awarding attorney fees to a claimant under
82 certain circumstances; providing an effective date.

83
84| Be It Enacted by the Legislature of the State of Florida:
85
86 Section 1. Section 489.147, Florida Statutes, is created
87 to read:

88 489.147 Prohibited property insurance practices.—
89 (1) As used in this section, the term:
90 (a) "Prohibited advertisement" means any written or

91 electronic communication that encourages, instructs, or induces

92 a consumer to contact a contractor or public adjuster for the

93| purpose of making an insurance claim for roof damage. The term

94 includes, but is not limited to, door hangers, business cards,

95| magnets, flyers, pamphlets, and e-mails.

96 (b) "Soliciting" means contacting:
97 1. In person;
98 2. By electronic means, including, but not limited to, e-

99| mail, telephone, and any other real-time communication directed

100 to a specific person; or
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101 3. By delivery to a specific person.

102 (2) A contractor may not directly or indirectly engage in

103 any of the following practices:

104 (a) Soliciting a residential property owner by means of a

105| prohibited advertisement.

106 (b) Offering to a residential property owner a rebate,

107 gift, gift card, cash, coupon, waiver of any insurance

108| deductible, or any other thing of value in exchange for:

109 1. Allowing the contractor to conduct an inspection of the

110 residential property owner's roof; or

111 2. Making an insurance claim for damage to the residential

112| property owner's roof.

113 (c) Offering, delivering, receiving, or accepting any

114 compensation, inducement, or reward for the referral of any

115 services for which property insurance proceeds are payable.

116 (d) Interpreting policy provisions or advising an insured

117 regarding coverages or duties under the insured's property

118 insurance policy or adjusting a property insurance claim on

119 behalf of the insured, unless the contractor holds a license as

120 a public adjuster pursuant to part VI of chapter 626.

121 (e) Providing an insured with an agreement authorizing

122 repairs without providing a good faith estimate of the itemized

123| and detailed cost of services and materials for repairs

124 undertaken pursuant to a property insurance claim. A contractor

125 does not violate this paragraph if, as a result of the process
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126 of the insurer adjusting a claim, the actual cost of repairs

127 differs from the initial estimate.

128 (3) A contractor who violates this section is subject to

129| disciplinary proceedings as set forth in s. 489.129. A

130 contractor may receive up to a $10,000 fine for each violation

131 of this section.

132 (4) For the purposes of this section:

133 (a) The acts of any person on behalf of a contractor,

134| including, but not limited to, the acts of a compensated

135| employee or a nonemployee who is compensated for soliciting,

136 shall be considered the actions of the contractor.

137 (b) An unlicensed person who engages in an act prohibited

138| by this section is guilty of unlicensed contracting and is

139 subject to the penalties set forth in s. 489.13. Notwithstanding

140 s. 489.13(3), an unlicensed person who violates this section may

141| be fined up to $10,000 for each violation.

142 (5) A contractor may not execute a contract with a

143| residential property owner to repair or replace a roof without

144 including a notice that the contractor may not engage in the

145 practices set forth in paragraph (2) (b). If the contractor fails

146| to include such notice, the residential property owner may void

147 the contract within 10 days after executing it.

148 Section 2. Paragraph (a) of subsection (2) of section
149 624.316, Florida Statutes, i1s amended to read:

150 Section 624.316 Examination of insurers.—
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151 (2) (a) Except as provided in paragraph (f), the office
152 may examine each insurer, including affiliates, as often as may
153 be warranted for the protection of the policyholders and in the
154 public interest, and shall examine each domestic insurer not
155 less frequently than once every 5 years. The examination shall
156 cover the preceding 5 fiscal years of the insurer and shall be
157 commenced within 12 months after the end of the most recent
158 fiscal year being covered by the examination. The examination
159 may cover any period of the insurer's operations since the last
160 previous examination. The examination may include examination
161 of events subsequent to the end of the most recent fiscal year
162 and the events of any prior period that affect the present
163 financial condition of the insurer.
lo4 Section 3. Subsection (2) of section 624.318, Florida

165 Statutes, is amended to read:
166 624.318 Conduct of examination or investigation; access to
167 records; correction of accounts; appraisals.—

168 (2) Every person, including an affiliate, being examined

169 or investigated, and its officers, attorneys, employees, agents,
170 and representatives, shall make freely available to the

171| department or office or its examiners or investigators the

172 accounts, records, documents, files, information, assets, and
173| matters in their possession or control relating to the subject
174 of the examination or investigation. An agent who provides other

175| products or services or maintains customer information not
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related to insurance must maintain records relating to insurance
products and transactions separately if necessary to give the
department or office access to such records. If records relating
to the insurance transactions are maintained by an agent on
premises owned or operated by a third party, the agent and the
third party must provide access to the records by the department
or office.

Section 4. Subsection (11) of section 624.424, Florida
Statutes, 1s renumbered as subsection (12), and a new subsection
(11) and subsection (13) are added to that section, to read:

624.424 Annual statement and other information.—

(11) FEach authorized insurer or insurer group issuing

personal lines or commercial lines residential property

insurance policies in this state shall file with the office on a

quarterly basis in conjunction with the statements required by

paragraph (1) (a) a supplemental report on an individual and

group basis for closed claims. The report must be on a form

prescribed by the commission and must include the following

information for each claim closed, excluding liability only

claims, within the reporting period in this state:

(a) Unique claim identification number.

(b) Type of policy.

(c) Zip code of the property where the claim occurred.

(d) County where the claim occurred.

(e) Date of loss.
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201 (£) Peril or type of loss.
202 (g) Date reported to insurer.
203 (h) Initial date closed.
204 (i) Date claim most recently reopened, if applicable.
205 (j) Most recent date closed.
206 (k) Public adjuster on the claim.
207 (1) Attorney for the claimant.
208 (m) Water mitigation firm used.
209 (n) Total indemnity paid by the insurer.
210 (0) Total loss adjustment expenses paid by the insurer.
211 (p) Amount paid for insured's attorney fees.
212 (q) Contingency fee multiplier requested to be applied to

213| the calculation of the insured's attorney fees payment, and, if

214 so, contingency risk multiplier requested.

215 (r) Contingency risk multiplier applied to the calculation

216 of the insured's attorney fees payment, and, if so, contingency

217 fee multiplier applied.

218 (s) Other information deemed necessary by the commission

219 to provide the office with the ability to track litigation and

220 claims trends occurring in the property market.

221 (13) Fach insurer doing business in this state which pays

2272 a fee, commission, or other financial consideration or payment

223 to any affiliate directly or indirectly is required upon request

224 to provide to the office any information the office deems

225 necessary. The fee, commission, or other financial consideration

Page 9 of 44

CODING: Words stricken are deletions; words underlined are additions.
hb0305-01-c1



F L ORTIDA H O U S E O F R EPRESENTATI V E S

CS/HB 305 2021

226 or payment to any affiliate must be fair and reasonable. In

2277 determining whether the fee, commission, or other financial

228 consideration or payment is fair and reasonable, the office

229 shall consider, among other things, the actual cost of the

230 service being provided.

231 Section 5. Subsection (6) of section 626.7451, Florida
232 Statutes, is amended to read:

233 626.7451 Managing general agents; required contract

234| provisions.—No person acting in the capacity of a managing

235| general agent shall place business with an insurer unless there
236| 1is in force a written contract between the parties which sets
237| forth the responsibility for a particular function, specifies
238| the division of responsibilities, and contains the following
239| minimum provisions:

240 (6) The contract shall specify appropriate underwriting

241} guidelines, including:

242 (a) The maximum annual premium volume.
243 (b) The basis of the rates to be charged.
244 (c) The types of risks which may be written.
245 (d) Maximum limits of liability.
246 (e) Applicable exclusions.
247 (f) Territorial limitations.
248 (g) Policy cancellation provisions.
249 (h) The maximum policy period.
250
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251
252
253

254 For the purposes of this section and ss. 626.7453 and 626.7454,
255 the term "controlling person" or "controlling" has the meaning
256 set forth in s. 625.012(5) (b)1l., and the term "controlled

257| person" or "controlled" has the meaning set forth in s.

258 625.012 (5) (b) 2.

259 Section 6. Section 626.7452, Florida Statutes, 1s amended
260 to read:

261 Section 626.7452 Managing general agents; examination

262 authority.—The acts of the managing general agent are considered
263| to be the acts of the insurer on whose behalf it is acting. A

264| managing general agent may be examined as 1f it were the insurer

265 execept—in—the case—where—the managing—-ge
266| represents—asingledomestice—dnsurer.
267 Section 7. Subsection (20) is added to section 626.854,
268 Florida Statutes, to read:

269 626.854 "Public adjuster" defined; prohibitions.—The

270 legislature finds that it is necessary for the protection of the
271| public to regulate public insurance adjusters and to prevent the
272 unauthorized practice of law.

273 (20) (a) Any following act by a public adjuster, a public

274 adjuster apprentice, or a person acting on behalf of a public

275 adjuster or public adjuster apprentice is prohibited and shall
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276 result in discipline as applicable under part VI of this

277 chapter:

278 1. Offering to a residential property owner a rebate,

279| gift, gift card, cash, coupon, waiver of any insurance

280 deductible, or any other thing of value in exchange for:

281 a. Allowing a contractor, a public adjuster, a public

282 adjuster apprentice, or a person acting on behalf of a public

283| adjuster or public adjuster apprentice to conduct an inspection

284 of the residential property owner's roof; or

285 b. Making an insurance claim for damage to the residential

286| property owner's roof.

287 2. Offering, delivering, receiving, or accepting any

288 compensation, inducement, or reward for the referral of any

289 services for which property insurance proceeds would be used for

290 roofing repairs or replacement.

291 (b) Notwithstanding the fine set forth in s. 626.8698, a

292| public adjuster or public adjuster apprentice may be subject to

293 a fine not to exceed $10,000 per act for a violation of this

294 subsection.

295 (c) A person who engages in an act prohibited by this

296| subsection and who is not a public adjuster or a public adjuster

297 apprentice, or is not otherwise exempt from licensure, is guilty

298 of the unlicensed practice of public adjusting and may be:

299 1. Subject to all applicable penalties set forth in part

300 VI of this chapter.
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301 2. Notwithstanding subparagraph 1., subject to a fine not

302 to exceed $10,000 per act for a violation of this subsection.

303 Section 8. Paragraphs (c) and (n) of subsection (6) of
304 section 627.351, Florida Statutes, are amended, and a new

305| paragraph (jj) is added to subsection (6) of that section, to
306| read:

307 627.351 1Insurance risk apportionment plans.—

308 (6) CITIZENS PROPERTY INSURANCE CORPORATION.—

309 (c) The corporation's plan of operation:

310 1. Must provide for adoption of residential property and

311 casualty insurance policy forms and commercial residential and
312| nonresidential property insurance forms, which must be approved
313| by the office before use. The corporation shall adopt the

314 following policy forms:

315 a. Standard personal lines policy forms that are

316 comprehensive multiperil policies providing full coverage of a
317 residential property equivalent to the coverage provided in the
318| private insurance market under an HO-3, HO-4, or HO-6 policy.
319 b. Basic personal lines policy forms that are policies
320 similar to an HO-8 policy or a dwelling fire policy that provide
321 coverage meeting the requirements of the secondary mortgage

322| market, but which is more limited than the coverage under a

323 standard policy.

324 c. Commercial lines residential and nonresidential policy

325 forms that are generally similar to the basic perils of full
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326 coverage obtainable for commercial residential structures and
327 commercial nonresidential structures in the admitted voluntary
328| market.

329 d. Personal lines and commercial lines residential

330| property insurance forms that cover the peril of wind only. The
331 forms are applicable only to residential properties located in
332 areas eligible for coverage under the coastal account referred
333| to in sub-subparagraph (b)2.a.

334 e. Commercial lines nonresidential property insurance
335 forms that cover the peril of wind only. The forms are

336| applicable only to nonresidential properties located in areas
337| eligible for coverage under the coastal account referred to in
338 sub-subparagraph (b)2.a.

339 f. The corporation may adopt variations of the policy
340 forms listed in sub-subparagraphs a.-e. which contain more

341 restrictive coverage.

342 g. Effective January 1, 2013, the corporation shall offer
343 a basic personal lines policy similar to an HO-8 policy with
344| dwelling repair based on common construction materials and

345| methods.

346 2. Must provide that the corporation adopt a program in
347| which the corporation and authorized insurers enter into quota
348 share primary insurance agreements for hurricane coverage, as
349 defined in s. 627.4025(2) (a), for eligible risks, and adopt

350 property insurance forms for eligible risks which cover the
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351| peril of wind only.

352 a. As used in this subsection, the term:

353 (I) "Quota share primary insurance" means an arrangement
354 in which the primary hurricane coverage of an eligible risk is
355| provided in specified percentages by the corporation and an

356 authorized insurer. The corporation and authorized insurer are
357 each solely responsible for a specified percentage of hurricane
358 coverage of an eligible risk as set forth in a quota share

359| primary insurance agreement between the corporation and an

360 authorized insurer and the insurance contract. The

361 responsibility of the corporation or authorized insurer to pay
362 its specified percentage of hurricane losses of an eligible

363| risk, as set forth in the agreement, may not be altered by the
364 inability of the other party to pay its specified percentage of
365 losses. Eligible risks that are provided hurricane coverage

366 through a quota share primary insurance arrangement must be

367| provided policy forms that set forth the obligations of the

368 corporation and authorized insurer under the arrangement,

369 clearly specify the percentages of quota share primary insurance
370| provided by the corporation and authorized insurer, and

371 conspicuously and clearly state that the authorized insurer and
372 the corporation may not be held responsible beyond their

373 specified percentage of coverage of hurricane losses.

374 (IT) "Eligible risks" means personal lines residential and

375| commercial lines residential risks that meet the underwriting
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376 criteria of the corporation and are located in areas that were
377 eligible for coverage by the Florida Windstorm Underwriting
378| Association on January 1, 2002.

379 b. The corporation may enter into quota share primary
380 insurance agreements with authorized insurers at corporation
381 coverage levels of 90 percent and 50 percent.

382 c. If the corporation determines that additional coverage
383| levels are necessary to maximize participation in quota share
384| primary insurance agreements by authorized insurers, the

385| corporation may establish additional coverage levels. However,
386| the corporation's quota share primary insurance coverage level
387| may not exceed 90 percent.

388 d. Any quota share primary insurance agreement entered
389 into between an authorized insurer and the corporation must
390| provide for a uniform specified percentage of coverage of

391 hurricane losses, by county or territory as set forth by the
392 corporation board, for all eligible risks of the authorized
393 insurer covered under the agreement.

394 e. Any quota share primary insurance agreement entered
395 into between an authorized insurer and the corporation is

396 subject to review and approval by the office. However, such
397 agreement shall be authorized only as to insurance contracts
398| entered into between an authorized insurer and an insured who is
399 already insured by the corporation for wind coverage.

400 f. For all eligible risks covered under quota share
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401 primary insurance agreements, the exposure and coverage levels
402 for both the corporation and authorized insurers shall be

403 reported by the corporation to the Florida Hurricane Catastrophe
404 Fund. For all policies of eligible risks covered under such

405 agreements, the corporation and the authorized insurer must

406| maintain complete and accurate records for the purpose of

407 exposure and loss reimbursement audits as required by fund

408 rules. The corporation and the authorized insurer shall each

409| maintain duplicate copies of policy declaration pages and

410| supporting claims documents.

411 g. The corporation board shall establish in its plan of
412 operation standards for quota share agreements which ensure that
413| there is no discriminatory application among insurers as to the
414 terms of the agreements, pricing of the agreements, incentive
415| provisions if any, and consideration paid for servicing policies
416| or adjusting claims.

417 h. The quota share primary insurance agreement between the
418 corporation and an authorized insurer must set forth the

419 specific terms under which coverage is provided, including, but
420 not limited to, the sale and servicing of policies issued under
421 the agreement by the insurance agent of the authorized insurer
422| producing the business, the reporting of information concerning
423| eligible risks, the payment of premium to the corporation, and
424 arrangements for the adjustment and payment of hurricane claims

425 incurred on eligible risks by the claims adjuster and personnel
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426 of the authorized insurer. Entering into a quota sharing

4277 insurance agreement between the corporation and an authorized
428 insurer is voluntary and at the discretion of the authorized

429 insurer.

430 3. May provide that the corporation may employ or

431 otherwise contract with individuals or other entities to provide
432 administrative or professional services that may be appropriate
433 to effectuate the plan. The corporation may borrow funds by

434| 1issuing bonds or by incurring other indebtedness, and shall have
435 other powers reasonably necessary to effectuate the requirements
436| of this subsection, including, without limitation, the power to
437 issue bonds and incur other indebtedness in order to refinance
438 outstanding bonds or other indebtedness. The corporation may

439| seek judicial validation of its bonds or other indebtedness

440 under chapter 75. The corporation may issue bonds or incur other
441 indebtedness, or have bonds issued on its behalf by a unit of
442 local government pursuant to subparagraph (g)2. in the absence
443 of a hurricane or other weather-related event, upon a

444 determination by the corporation, subject to approval by the

445 office, that such action would enable it to efficiently meet the
446 financial obligations of the corporation and that such

447 financings are reasonably necessary to effectuate the

448 requirements of this subsection. The corporation may take all
449| actions needed to facilitate tax—-free status for such bonds or

450 indebtedness, including formation of trusts or other affiliated

Page 18 of 44

CODING: Words stricken are deletions; words underlined are additions.
hb0305-01-c1



F L ORTIDA H O U S E O F R EPRESENTATI V E S

CS/HB 305 2021

451 entities. The corporation may pledge assessments, projected

452 recoveries from the Florida Hurricane Catastrophe Fund, other
453 reinsurance recoverables, policyholder surcharges and other

454 surcharges, and other funds available to the corporation as

455 security for bonds or other indebtedness. In recognition of s.
456 10, Art. I of the State Constitution, prohibiting the impairment
457 of obligations of contracts, it is the intent of the Legislature
458 that no action be taken whose purpose is to impair any bond

459| indenture or financing agreement or any revenue source committed
460| by contract to such bond or other indebtedness.

461 4. Must require that the corporation operate subject to
462 the supervision and approval of a board of governors consisting
463| of nine individuals who are residents of this state and who are
464 from different geographical areas of the state, one of whom is
465 appointed by the Governor and serves solely to advocate on

466| behalf of the consumer. The appointment of a consumer

467 representative by the Governor is deemed to be within the scope
468 of the exemption provided in s. 112.313(7) (b) and is in addition
469 to the appointments authorized under sub-subparagraph a.

470 a. The Governor, the Chief Financial Officer, the

471 President of the Senate, and the Speaker of the House of

472 Representatives shall each appoint two members of the board. At
473 least one of the two members appointed by each appointing

474 officer must have demonstrated expertise in insurance and be

475| deemed to be within the scope of the exemption provided in s.
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476 112.313(7) (b) . The Chief Financial Officer shall designate one
477 of the appointees as chair. All board members serve at the

478| pleasure of the appointing officer. All members of the board are
479 subject to removal at will by the officers who appointed them.
480| All board members, including the chair, must be appointed to

481 serve for 3-year terms beginning annually on a date designated
482| by the plan. However, for the first term beginning on or after
483| July 1, 2009, each appointing officer shall appoint one member
484 of the board for a 2-year term and one member for a 3-year term.
485| A board vacancy shall be filled for the unexpired term by the
486| appointing officer. The Chief Financial Officer shall appoint a
487| technical advisory group to provide information and advice to
488| the board in connection with the board's duties under this

489| subsection. The executive director and senior managers of the
490 corporation shall be engaged by the board and serve at the

491| pleasure of the board. Any executive director appointed on or
492 after July 1, 2006, is subject to confirmation by the Senate.
493| The executive director 1s responsible for employing other staff
494 as the corporation may require, subject to review and

495 concurrence by the board.

496 b. The board shall create a Market Accountability Advisory
497 Committee to assist the corporation in developing awareness of
498 its rates and its customer and agent service levels in

499| relationship to the voluntary market insurers writing similar

500 coverage.
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501 (I) The members of the advisory committee consist of the
502 following 11 persons, one of whom must be elected chair by the
503| members of the committee: four representatives, one appointed by
504 the Florida Association of Insurance Agents, one by the Florida
505| Association of Insurance and Financial Advisors, one by the

506 Professional Insurance Agents of Florida, and one by the Latin
507 American Association of Insurance Agencies; three

508 representatives appointed by the insurers with the three highest
509| wvoluntary market share of residential property insurance

510/ business in the state; one representative from the Office of

511 Insurance Regulation; one consumer appointed by the board who is
512 insured by the corporation at the time of appointment to the

513| committee; one representative appointed by the Florida

514| Association of Realtors; and one representative appointed by the
515 Florida Bankers Association. All members shall be appointed to
516| 3-year terms and may serve for consecutive terms.

517 (IT) The committee shall report to the corporation at each
518| board meeting on insurance market issues which may include rates
519| and rate competition with the voluntary market; service,

520 including policy issuance, claims processing, and general

521 responsiveness to policyholders, applicants, and agents; and

522| matters relating to depopulation.

523 5. Must provide a procedure for determining the

524 eligibility of a risk for coverage, as follows:

525 a. Subject to s. 627.3517, with respect to personal lines
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526 residential risks, if the risk is offered coverage from an

527 authorized insurer at the insurer's approved rate under a

528 standard policy including wind coverage or, if consistent with
529 the insurer's underwriting rules as filed with the office, a
530| Dbasic policy including wind coverage, for a new application to
531 the corporation for coverage, the risk is not eligible for any
532| policy issued by the corporation unless the premium for coverage
533| from the authorized insurer is more than 20 +5 percent greater
534 than the premium for comparable coverage from the corporation.
535| Whenever an offer of coverage for a personal lines residential
536| risk is received for a policyholder of the corporation at

537| renewal from an authorized insurer, if the offer is equal to or
538| less than the corporation's renewal premium for comparable

539| coverage, the risk is not eligible for coverage with the

540 corporation. If the risk is not able to obtain such offer, the
541 risk is eligible for a standard policy including wind coverage
542 or a basic policy including wind coverage issued by the

543| corporation; however, if the risk could not be insured under a
544 standard policy including wind coverage regardless of market
545| conditions, the risk is eligible for a basic policy including
546| wind coverage unless rejected under subparagraph 8. However, a
547 policyholder removed from the corporation through an assumption
548 agreement remains eligible for coverage from the corporation
549| until the end of the assumption period. The corporation shall

550 determine the type of policy to be provided on the basis of
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551 objective standards specified in the underwriting manual and

552| Dbased on generally accepted underwriting practices.

553 (I) If the risk accepts an offer of coverage through the
554| market assistance plan or through a mechanism established by the
555 corporation other than a plan established by s. 627.3518, before
556 a policy is issued to the risk by the corporation or during the
557 first 30 days of coverage by the corporation, and the producing
558 agent who submitted the application to the plan or to the

559| corporation is not currently appointed by the insurer, the

560 insurer shall:

561 (A) Pay to the producing agent of record of the policy for
562 the first year, an amount that is the greater of the insurer's
563| wusual and customary commission for the type of policy written or
564 a fee equal to the usual and customary commission of the

565 corporation; or

566 (B) Offer to allow the producing agent of record of the
567| policy to continue servicing the policy for at least 1 year and
568 offer to pay the agent the greater of the insurer's or the

569| corporation's usual and customary commission for the type of

570| policy written.

571
572 If the producing agent is unwilling or unable to accept

573 appointment, the new insurer shall pay the agent in accordance
574 with sub-sub-sub-subparagraph (A).

575 (IT) If the corporation enters into a contractual

Page 23 of 44

CODING: Words stricken are deletions; words underlined are additions.
hb0305-01-c1



F L ORTIDA H O U S E O F R EPRESENTATI V E S

CS/HB 305 2021

576 agreement for a take-out plan, the producing agent of record of
577 the corporation policy is entitled to retain any unearned

578 commission on the policy, and the insurer shall:

579 (A) Pay to the producing agent of record, for the first
580 year, an amount that is the greater of the insurer's usual and
581 customary commission for the type of policy written or a fee
582 equal to the usual and customary commission of the corporation;
583 or

584 (B) Offer to allow the producing agent of record to

585| continue servicing the policy for at least 1 year and offer to
586| pay the agent the greater of the insurer's or the corporation's
587| wusual and customary commission for the type of policy written.
588
589 If the producing agent is unwilling or unable to accept

590 appointment, the new insurer shall pay the agent in accordance
591 with sub-sub-sub-subparagraph (A).

592 b. With respect to commercial lines residential risks, for
593 a new application to the corporation for coverage, if the risk
594 is offered coverage under a policy including wind coverage from
595 an authorized insurer at its approved rate, the risk is not

596| eligible for a policy issued by the corporation unless the

597| premium for coverage from the authorized insurer is more than 15
598 percent greater than the premium for comparable coverage from
599| the corporation. Whenever an offer of coverage for a commercial

600 lines residential risk is received for a policyholder of the
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601 corporation at renewal from an authorized insurer, if the offer
602 is equal to or less than the corporation's renewal premium for
603 comparable coverage, the risk is not eligible for coverage with
604 the corporation. If the risk is not able to obtain any such

605 offer, the risk is eligible for a policy including wind coverage
606| issued by the corporation. However, a policyholder removed from
607 the corporation through an assumption agreement remains eligible
608| for coverage from the corporation until the end of the

609| assumption period.

610 (I) If the risk accepts an offer of coverage through the
611| market assistance plan or through a mechanism established by the
612 corporation other than a plan established by s. 627.3518, before
613| a policy is issued to the risk by the corporation or during the
614 first 30 days of coverage by the corporation, and the producing
615 agent who submitted the application to the plan or the

616 corporation is not currently appointed by the insurer, the

617 insurer shall:

618 (A) Pay to the producing agent of record of the policy,
619 for the first year, an amount that is the greater of the

620 insurer's usual and customary commission for the type of policy
621| written or a fee equal to the usual and customary commission of
622 the corporation; or

623 (B) Offer to allow the producing agent of record of the
624| policy to continue servicing the policy for at least 1 year and

625| offer to pay the agent the greater of the insurer's or the
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626 corporation's usual and customary commission for the type of
627| policy written.

628
629 If the producing agent is unwilling or unable to accept

630 appointment, the new insurer shall pay the agent in accordance
631| with sub-sub-sub-subparagraph (A).

632 (IT) If the corporation enters into a contractual

633 agreement for a take-out plan, the producing agent of record of
634 the corporation policy is entitled to retain any unearned

635| commission on the policy, and the insurer shall:

636 (A) Pay to the producing agent of record, for the first
637 year, an amount that is the greater of the insurer's usual and
638 customary commission for the type of policy written or a fee
639| equal to the usual and customary commission of the corporation;
640 or

641 (B) Offer to allow the producing agent of record to

642 continue servicing the policy for at least 1 year and offer to
643| pay the agent the greater of the insurer's or the corporation's
644| wusual and customary commission for the type of policy written.
645
646 If the producing agent is unwilling or unable to accept

647 appointment, the new insurer shall pay the agent in accordance
648 with sub-sub-sub-subparagraph (A).

649 c. For purposes of determining comparable coverage under

650 sub-subparagraphs a. and b., the comparison must be based on
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651 those forms and coverages that are reasonably comparable. The
652 corporation may rely on a determination of comparable coverage
653 and premium made by the producing agent who submits the

654 application to the corporation, made in the agent's capacity as
655 the corporation's agent. A comparison may be made solely of the
656| premium with respect to the main building or structure only on
657 the following basis: the same coverage A or other building

658| limits; the same percentage hurricane deductible that applies on
659| an annual basis or that applies to each hurricane for commercial
660 residential property; the same percentage of ordinance and law
661| coverage, if the same limit is offered by both the corporation
662 and the authorized insurer; the same mitigation credits, to the
663 extent the same types of credits are offered both by the

664 corporation and the authorized insurer; the same method for loss
665| payment, such as replacement cost or actual cash wvalue, if the
666 same method is offered both by the corporation and the

667 authorized insurer in accordance with underwriting rules; and
668 any other form or coverage that is reasonably comparable as

669| determined by the board. If an application is submitted to the
670 corporation for wind-only coverage in the coastal account, the
671| premium for the corporation's wind-only policy plus the premium
672 for the ex-wind policy that is offered by an authorized insurer
673 to the applicant must be compared to the premium for multiperil
674 coverage offered by an authorized insurer, subject to the

675 standards for comparison specified in this subparagraph. If the
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676 corporation or the applicant requests from the authorized

677 insurer a breakdown of the premium of the offer by types of

678 coverage so that a comparison may be made by the corporation or
679 its agent and the authorized insurer refuses or is unable to
680| provide such information, the corporation may treat the offer as
681| not being an offer of coverage from an authorized insurer at the
682 insurer's approved rate.

683 6. Must include rules for classifications of risks and
684 rates.

685 7. Must provide that if premium and investment income for
686| an account attributable to a particular calendar year are in
687 excess of projected losses and expenses for the account

688| attributable to that year, such excess shall be held in surplus
689| 1in the account. Such surplus must be available to defray

690 deficits in that account as to future years and used for that
691| purpose before assessing assessable insurers and assessable

692 insureds as to any calendar year.

693 8. Must provide objective criteria and procedures to be
694| wuniformly applied to all applicants in determining whether an
695 individual risk is so hazardous as to be uninsurable. In making
696| this determination and in establishing the criteria and

697| procedures, the following must be considered:

698 a. Whether the likelihood of a loss for the individual
699 risk is substantially higher than for other risks of the same

700 class; and
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701 b. Whether the uncertainty associated with the individual
702 risk is such that an appropriate premium cannot be determined.
703
704 The acceptance or rejection of a risk by the corporation shall
705| be construed as the private placement of insurance, and the

706| provisions of chapter 120 do not apply.

707 9. Must provide that the corporation make its best efforts
708 to procure catastrophe reinsurance at reasonable rates, to cover
709| its projected 100-year probable maximum loss as determined by

710 the board of governors. If catastrophe reinsurance is not

711 available at reasonable rates, the corporation need not purchase

712| it, but the corporation shall include the costs of reinsurance

713| to cover its projected 100-year probable maximum loss in its

714 rate calculations even if it does not purchase catastrophe

715 reinsurance.

716 10. The policies issued by the corporation must provide
717 that if the corporation or the market assistance plan obtains an
718 offer from an authorized insurer to cover the risk at its

719| approved rates, the risk is no longer eligible for renewal

720 through the corporation, except as otherwise provided in this
721 subsection.

722 11. Corporation policies and applications must include a
723 notice that the corporation policy could, under this section, be
724 replaced with a policy issued by an authorized insurer which

725 does not provide coverage identical to the coverage provided by
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726 the corporation. The notice must also specify that acceptance of
7277 corporation coverage creates a conclusive presumption that the
728 applicant or policyholder is aware of this potential.

729 12. May establish, subject to approval by the office,

730 different eligibility requirements and operational procedures
731 for any line or type of coverage for any specified county or
732 area if the board determines that such changes are justified due
733| to the voluntary market being sufficiently stable and

734 competitive in such area or for such line or type of coverage
735 and that consumers who, in good faith, are unable to obtain

736| insurance through the voluntary market through ordinary methods
737 continue to have access to coverage from the corporation. If
738| coverage 1is sought in connection with a real property transfer,
739 the requirements and procedures may not provide an effective
740| date of coverage later than the date of the closing of the

741 transfer as established by the transferor, the transferee, and,
742 if applicable, the lender.

743 13. Must provide that, with respect to the coastal

744 account, any assessable insurer with a surplus as to

745| policyholders of $25 million or less writing 25 percent or more
746 of its total countrywide property insurance premiums in this
747 state may petition the office, within the first 90 days of each
748 calendar year, to qualify as a limited apportionment company. A
749 regular assessment levied by the corporation on a limited

750 apportionment company for a deficit incurred by the corporation
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751 for the coastal account may be paid to the corporation on a

752| monthly basis as the assessments are collected by the limited
753 apportionment company from its insureds, but a limited

754 apportionment company must begin collecting the regqular

755 assessments not later than 90 days after the regular assessments
756 are levied by the corporation, and the regular assessments must
757| be paid in full within 15 months after being levied by the

758 corporation. A limited apportionment company shall collect from
759| its policyholders any emergency assessment imposed under sub-
760 subparagraph (b)3.d. The plan must provide that, if the office
761| determines that any regular assessment will result in an

762| impairment of the surplus of a limited apportionment company,
763 the office may direct that all or part of such assessment be

764 deferred as provided in subparagraph (g)4. However, an emergency
765 assessment to be collected from policyholders under sub-

766 subparagraph (b)3.d. may not be limited or deferred.

767 14. Must provide that the corporation appoint as its

768 licensed agents only those agents who throughout such

769 appointments also hold an appointment as defined in s. 626.015
7701 by an insurer who 1s authorized to write and is actually writing
771 or renewing personal lines residential property coverage,

772 commercial residential property coverage, or commercial

773 nonresidential property coverage within the state.

774 15. Must provide a premium payment plan option to its

775| policyholders which, at a minimum, allows for quarterly and
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776 semiannual payment of premiums. A monthly payment plan may, but
777 is not required to, be offered.

778 16. Must limit coverage on mobile homes or manufactured
779 homes built before 1994 to actual cash value of the dwelling

780 rather than replacement costs of the dwelling.

781 17. Must provide coverage for manufactured or mobile home
782 dwellings. Such coverage must also include the following

783 attached structures:

784 a. Screened enclosures that are aluminum framed or

785 screened enclosures that are not covered by the same or

786| substantially the same materials as those of the primary

787| dwelling;

788 b. Carports that are aluminum or carports that are not

789 covered by the same or substantially the same materials as those
790 of the primary dwelling; and

791 c. Patios that have a roof covering that is constructed of
792| materials that are not the same or substantially the same

793| materials as those of the primary dwelling.

794
795| The corporation shall make available a policy for mobile homes
796| or manufactured homes for a minimum insured value of at least
797 $3,000.

798 18. May provide such limits of coverage as the board

799 determines, consistent with the requirements of this subsection.

800 19. May require commercial property to meet specified
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801 hurricane mitigation construction features as a condition of
802 eligibility for coverage.

803 20. Must provide that new or renewal policies issued by
804 the corporation on or after January 1, 2012, which cover

805 sinkhole loss do not include coverage for any loss to

806 appurtenant structures, driveways, sidewalks, decks, or patios
807 that are directly or indirectly caused by sinkhole activity. The
808 corporation shall exclude such coverage using a notice of

809| coverage change, which may be included with the policy renewal,
810 and not by issuance of a notice of nonrenewal of the excluded
811 coverage upon renewal of the current policy.

812 21. As of January 1, 2012, must require that the agent
813| obtain from an applicant for coverage from the corporation an
814 acknowledgment signed by the applicant, which includes, at a

815| minimum, the following statement:

816

817 ACKNOWLEDGMENT OF POTENTIAL SURCHARGE

818 AND ASSESSMENT LIABTILITY:

819

820 1. AS A POLICYHOLDER OF CITIZENS PROPERTY INSURANCE

821 CORPORATION, I UNDERSTAND THAT IF THE CORPORATION SUSTAINS A
822 DEFICIT AS A RESULT OF HURRICANE LOSSES OR FOR ANY OTHER REASON,
823 MY POLICY COULD BE SUBJECT TO SURCHARGES, WHICH WILL BE DUE AND
824 PAYABLE UPON RENEWAL, CANCELLATION, OR TERMINATION OF THE

825 POLICY, AND THAT THE SURCHARGES COULD BE AS HIGH AS 45 PERCENT
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826 OF MY PREMIUM, OR A DIFFERENT AMOUNT AS IMPOSED BY THE FLORIDA
827 LEGISLATURE.

828 2. I UNDERSTAND THAT I CAN AVOID THE CITIZENS POLICYHOLDER
829 SURCHARGE, WHICH COULD BE AS HIGH AS 45 PERCENT OF MY PREMIUM,
830 BY OBTAINING COVERAGE FROM A PRIVATE MARKET INSURER AND THAT TO
831 BE ELIGIBLE FOR COVERAGE BY CITIZENS, I MUST FIRST TRY TO OBTAIN
832 PRIVATE MARKET COVERAGE BEFORE APPLYING FOR OR RENEWING COVERAGE
833 WITH CITIZENS. I UNDERSTAND THAT PRIVATE MARKET INSURANCE RATES
834 ARE REGULATED AND APPROVED BY THE STATE.

835 3. I UNDERSTAND THAT I MAY BE SUBJECT TO EMERGENCY

836 ASSESSMENTS TO THE SAME EXTENT AS POLICYHOLDERS OF OTHER

837 INSURANCE COMPANIES, OR A DIFFERENT AMOUNT AS IMPOSED BY THE

838 FLORIDA LEGISLATURE.

839 4. I ALSO UNDERSTAND THAT CITIZENS PROPERTY INSURANCE

840 CORPORATION IS NOT SUPPORTED BY THE FULL FAITH AND CREDIT OF THE
841 STATE OF FLORIDA.

842
843 a. The corporation shall maintain, in electronic format or
844 otherwise, a copy of the applicant's signed acknowledgment and
845| provide a copy of the statement to the policyholder as part of
846 the first renewal after the effective date of this subparagraph.
847 b. The signed acknowledgment form creates a conclusive

848| presumption that the policyholder understood and accepted his or
849| her potential surcharge and assessment liability as a

850| policyholder of the corporation.
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851 (n)1. Rates for coverage provided by the corporation must
852| Dbe actuarially sound and subject to s. 627.062, except as

853 otherwise provided in this paragraph. The corporation shall file
854 its recommended rates with the office at least annually. The

855 corporation shall provide any additional information regarding
856 the rates which the office requires. The office shall consider
857 the recommendations of the board and issue a final order

858| establishing the rates for the corporation within 45 days after
859 the recommended rates are filed. The corporation may not pursue
860| an administrative challenge or judicial review of the final

861 order of the office.

862 2. In addition to the rates otherwise determined pursuant
863| to this paragraph, the corporation shall impose and collect an
864 amount equal to the premium tax provided in s. 624.509 to

865| augment the financial resources of the corporation.

866 3. After the public hurricane loss-projection model under
867 s. 627.06281 has been found to be accurate and reliable by the
868 Florida Commission on Hurricane Loss Projection Methodology, the
869| model shall be considered when establishing the windstorm

870| portion of the corporation's rates. The corporation may use the
871| public model results in combination with the results of private
872 models to calculate rates for the windstorm portion of the

873 corporation's rates. This subparagraph does not require or allow
874 the corporation to adopt rates lower than the rates otherwise

875| required or allowed by this paragraph.
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901 c. Thirteen percent for 2024.
902 d. Fourteen percent for 2025.
903 e. Fifteen percent for 2026 and all subsequent years.
904 6. At no time may the corporation file for approval by the

905 office for a rate reduction.

906 7. The corporation may also implement an increase to

907 reflect the effect on the corporation of the cash buildup factor
908| pursuant to s. 215.555(5) (b).

909 8. The corporation's implementation of rates as prescribed
910| in subparagraph 5. 6+ shall cease for any line of business

911| written by the corporation upon the corporation's implementation
912| of actuarially sound rates. Thereafter, the corporation shall
913| annually make a recommended actuarially sound rate filing for
914| each commercial and personal line of business the corporation
915| writes.

916 (3JJ) An employee of the corporation may not receive an

917 annual salary, whether base pay or base pay combined with any

918| bonus or incentive payments, in excess of 150 percent of the

919 annual salary paid to the head of the office, subject to the

920 following:

921 1. Anyone employed by the corporation as of June 30, 2021,

922| whose salary exceeds the salary limits in this paragraph may

923 retain his or her current salary but may not receive a raise.

924 2. Anyone employed by the corporation as of June 30, 2021,

925| whose salary does not exceed the salary limits in this paragraph
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926| may receive a raise such that his or her salary does not exceed

927 the salary limits in this paragraph.

928 3. Anyone hired by the corporation on or after July 1,

929 2021, 1is subject to the salary limits in this paragraph.

930 Section 9. Subsection (5) of section 627.3518, Florida

931 Statutes, 1is amended to read:

932 627.3518 Citizens Property Insurance Corporation

933| policyholder eligibility clearinghouse program.—The purpose of
934| this section is to provide a framework for the corporation to
935 implement a clearinghouse program by January 1, 2014.

936 (5) Notwithstanding s. 627.3517, any applicant for new

937| coverage from the corporation is not eligible for coverage from
938 the corporation if provided an offer of coverage from an

939 authorized insurer through the program at a premium that is at
940 or below the eligibility threshold established in s.

941 627.351(6) (c)5.a. Whenever an offer of coverage for a personal
942 lines risk is received for a policyholder of the corporation at
943| renewal from an authorized insurer through the program, if the
944 offer is equal to or less than the corporation's renewal premium
945 for comparable coverage, the risk is not eligible for coverage
946| with the corporation. In the event an offer of coverage for a
947| new applicant is received from an authorized insurer through the
948| program, and the premium offered exceeds the eligibility

949| threshold contained in s. 627.351(6) (c)5.a., the applicant or

950 insured may elect to accept such coverage, or may elect to
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951 accept or continue coverage with the corporation. In the event
952 an offer of coverage for a personal lines risk is received from
953 an authorized insurer at renewal through the program, and the
954| premium offered is more than the corporation's renewal premium
955 for comparable coverage, the insured may elect to accept such
956 coverage, or may elect to accept or continue coverage with the
957 corporation. Section 627.351(6) (c)5.a.(I) does not apply to an
958| offer of coverage from an authorized insurer obtained through
959 the program. An applicant for coverage from the corporation who
960| was declared ineligible for coverage at renewal by the

961 corporation in the previous 36 months due to an offer of

962| coverage pursuant to this subsection shall be considered a

963| renewal under this section if the corporation determines that
964 the authorized insurer making the offer of coverage pursuant to
965 this subsection continues to insure the applicant and increased

966 the rate on the policy in excess of the increase allowed for the

967 corporation under s. 627.351(6) (n)5. s+—=62+3F6{r)6=

968 Section 10. Section 627.70132, Florida Statutes, 1is
969 amended to read:

970 627.70132 DNotice of property insurance windsterm—or

971| hurrieane claim.—A claim, supplemental claim, or reopened claim
972 under an insurance policy that provides property insurance, as

973 defined in s. 624.604, including a property insurance policy

974 issued by an eligible surplus lines insurer, for loss or damage

975 caused by any £he peril ef—windstermor hurrieane 1s barred
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976| unless notice of the claim, supplemental claim, or reopened
977 claim was given to the insurer in accordance with the terms of
978 the policy within 2 3 years after the date of loss hurriecane
979

980 For claims resulting from hurricanes, tornadoes, windstorms,

981 severe rain, or other weather-related events that are tracked by

982 weather services and media, the date of loss is the date that

983 the hurricane made landfall, or the tornado, windstorm, severe

984 rain, or other weather-related event is verified by the National

985| Oceanic and Atmospheric Administration or another disinterested

986| wverifiable third party to have occurred, in the location of the

987| property that is the subject of the claim. For purposes of this

988 section, the term "supplemental claim" or "reopened claim" means
989| any additional claim for recovery from the insurer for losses
990 from the same peril hurricane—or—windsterm which the insurer has
991| previously adjusted pursuant to the initial claim. This section
992 does not affect any applicable limitation on civil actions

993| provided in s. 95.11 for claims, supplemental claims, or

994 reopened claims timely filed under this section.

995 Section 11. Paragraph (e) of subsection (9) of section

996 627.7015, Florida Statutes, i1s amended to read:

997 627.7015 Alternative procedure for resolution of disputed
998| property insurance claims.—

999 (9) For purposes of this section, the term "claim" refers

1000 to any dispute between an insurer and a policyholder relating to
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1001 a material issue of fact other than a dispute:

1002 (e) With respect to a windstermeor hurrieane loss that

1003 does not comply with s. 627.70132.

1004 Section 12. Section 627.70152, Florida Statutes, is
1005 created to read:

1006 627.70152 Suits arising under a property insurance

1007| policy.—
1008 (1) APPLICATION.—This section applies to all residential

1009| or commercial property suits not brought by an assignee.

1010 (2) DEFINITIONS.—As used in this section, the term:

1011 (a) "Claimant" means an insured who is filing suit under a

1012 residential or commercial property insurance policy.

1013 (b) "Demand" means the specific amount alleged to be owed

1014| by the insurer to the claimant under the residential or

1015 commercial property insurance policy.

1016 (c) "Notice" means claimant presuit notice.
1017 (3) NOTICE.—
1018 (a) As a condition precedent to filing a suit under a

1019| property insurance policy, a claimant or the claimant's attorney

1020| must provide the insurer with a written notice of intent to

1021 initiate litigation before filing suit under the policy. Such

1022 notice must be served by certified mail, return receipt

1023 requested, or electronic delivery at least 10 business days

1024| Dbefore filing suit, but may not be served before the insurer has

1025| made a determination of coverage under s. 627.70131. The notice
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1026| must specify all of the following:

1027 1. That the notice is being provided pursuant to this

1028 section.

1029 2. The alleged acts or omissions of the insurer giving

1030 rise to the suit.

1031 3. The damages in dispute.
1032 4. The demand.
1033 5. The amount of reasonable and necessary attorney fees

1034 and costs incurred by the claimant, to be calculated by

1035| multiplying the number of hours actually worked on the claim as

1036| of the date of the notice by the claimant's attorney by a

1037 reasonable hourly rate.

1038 6. If provided by an attorney or other representative,

1039 that a copy of the notice was provided to the claimant.
1040

1041 Documentation to support the information provided in this

1042| paragraph may be provided along with the notice to the insurer.

1043 (b) A notice of intent to initiate litigation must be

1044 served within the time limits provided in s. 95.11. However, the

1045 notice is not required if the suit is a counterclaim. Service of

1046 a notice tolls the time limits provided in s. 95.11 for 10 days

1047 if such time limits will expire before the end of the 10-day

1048 notice period.

1049 (c) An insurer must respond in writing to the notice

1050 within 10 business days after receiving the notice specified in
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1051| paragraph (a) by making a settlement offer or requiring the

1052 claimant to participate in appraisal or another method of

1053 alternative dispute resolution under the policy. The time limits

1054| provided in s. 95.11 are tolled as long as appraisal or other

1055 alternative dispute resolution is ongoing. An insurer must have

1056| a procedure for the prompt investigation, review, and evaluation

1057 of the dispute stated in the notice and must investigate each

1058 claim contained in the notice in accordance with the Florida

1059 Insurance Code.

1060 (d) A court must dismiss without prejudice any claimant's

1061| suit relating to a claim for which a notice of intent to

1062 initiate litigation is given as required by this subsection if

1063 such suit is commenced before the expiration of the 10-day

1064 notice period.

1065 (4) ADMISSIBILITY OF NOTICE AND RESPONSE.—The notice

1066| provided pursuant to subsection (3) and, if applicable, the

1067 documentation to support the information provided pursuant to

1068| paragraph (3) (a):

1069 (a) Are admissible as evidence in a civil suit or an

1070 alternative dispute resolution proceeding relating to the claim

1071 for which the notice is given.

1072 (b) Do not limit the evidence of attorney fees or costs,

1073| damages, or loss which may be offered at trial.

1074 (c) Do not relieve any obligation that an insured or

1075| assignee has to give notice under any other provision of law.
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(5) ATTORNEY FEES.—If a court dismisses a claimant's suit

pursuant to paragraph (3) (d), the court may not award to the

claimant any incurred attorney fees for services rendered before

the dismissal of the suit.

Section 13. This act shall take effect July 1, 2021.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 365 Motor Vehicle Rentals
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1) Tourism, Infrastructure & Energy Subcommittee  13Y, 3N Fortenberry Keating
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3) Commerce Committee Fortenberry Hamon

SUMMARY ANALYSIS

In recent years, the private market, through the Internet and smart phone technology, has allowed the
development of new forms of direct person-to-person economic arrangements. Companies have emerged to
facilitate the sharing of motor vehicles such that a private passenger vehicle is given over to another individual to
operate for a period. This is known as “peer-to-peer car-sharing.” Unlike transportation network companies,
another person takes over possession and control of the motor vehicle from the owner, rather than simply
obtaining a ride. Car-sharing services, where one can rent a car from a business on an hourly basis, are similar
to, but distinct from traditional rental car companies. Unlike transportation network companies and car-sharing
services, peer-to-peer car-sharing is not regulated.

The bill establishes statutory requirements for peer-to-peer car-sharing, including surcharge and tax payments,
and liabilities and insurance obligations among participants. The bill:

e Requires peer-to-peer car-sharing programs to collect and remit sales tax on the lease or rental of
motor vehicles on their platform.

e Requires peer-to-peer car-sharing programs to collect and remit a $1 surcharge on the lease or rental
of a motor vehicle.

o Defines terms, including “peer-to-peer car sharing,” which is the authorized use of a motor vehicle by
an individual other than the vehicle's owner through a peer-to-peer car-sharing program. Further, it is
not rental, for-hire, or joint use of motor vehicles, such as ridesharing or carpooling.

Establishes insurance requirements and coordinated coverage for each party involved in car sharing.

¢ Allows motor vehicle insurers insuring the shared vehicle owner to exclude coverage for use of the
vehicle in car-sharing.

e Provides that the peer-to-peer car-sharing program and vehicle owner are not vicariously liable for the

actions and damages of the driver during periods of peer-to-peer car-sharing use.

Specifies recordkeeping requirements and retention periods.

Includes requirements for consumer protection notifications.

Addresses the repair, use, and non-use of motor vehicles under a safety recall notice.

Provides that the bill does not limit the liability of the peer-to-peer car-sharing program for its acts or
omissions that cause bodily harm during peer-to-peer car-sharing nor the owner or driver to the peer-to-
peer car-sharing program for economic losses due to a breach of contract.

The Revenue Estimating Conference (REC) has not estimated the potential revenue impacts of the bill. Staff
estimates that the bill will have a recurring positive indeterminate impact on state and local government
revenues.

The bill has an effective date of January 1, 2022.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0365d.COM
DATE: 4/18/2021



FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Background

In recent years, the private market, using the Internet and smart phone technology, has allowed the
development of new forms of direct person-to-person economic arrangements. Transportation network
companies (TNCs) allow individuals to earn extra income by providing rides in their personal cars.
TNCs like Uber and Lyft facilitate the connection of individuals seeking rides with those offering rides
and manage payment transactions for the service. Because of safety, regulatory, and insurance
considerations, the Legislature passed CS/HB 221' in 2017 to preempt local regulations and establish
statutory requirements for TNCs, including defining insurance liabilities and standards.

In a manner similar to TNCs, new companies have emerged to facilitate the sharing of motor vehicles
such that a private passenger vehicle is provided to another individual to operate for a period of time.
This is known as peer-to-peer car-sharing. Peer-to-peer car-sharing adds a third motor vehicle rental or
sharing model to the existing two models, which consist of motor vehicle rental companies and car-
sharing services. Motor vehicle rental companies and car-sharing services are regulated by statute;
however, peer-to-peer car-sharing is not regulated.

For-Hire Vehicles

With certain exceptions, offering for lease or rent any motor vehicle in the state qualifies the vehicle as
a “for-hire vehicle.” Specifically, s. 320.01(15)(a), F.S., provides:

“For-hire vehicle” means any motor vehicle, when used for transporting persons
or goods for compensation; let or rented to another for consideration; offered for
rent or hire as a means of transportation for compensation; advertised in a
newspaper or generally held out as being for rent or hire; used in connection with
a travel bureau; or offered or used to provide transportation for persons solicited
through personal contact or advertised on a “share-expense” basis. When goods
or passengers are transported for compensation in a motor vehicle outside a
municipal corporation of this state, or when goods are transported in a motor
vehicle not owned by the person owning the goods, such transportation is “for
hire.” The carriage of goods and other personal property in a motor vehicle by a
corporation or association for its stockholders, shareholders, and members,
cooperative or otherwise, is transportation “for hire.”

Renting a Motor Vehicle to Another

Current law establishes requirements for a person? who wishes to rent a motor vehicle to another.?
These include inspecting the driver license of the person to whom the vehicle is to be rented and
comparing and verifying the signature thereon with the signature of such person written in his or her
presence before the vehicle can be rented. Further, a record must be kept of the registration number of
the motor vehicle rented, the name and address of the person renting, and the number, date, and place
of issue.*

1Ch. 2017-12, Laws of Fla.

2 In this context, person means both natural persons and businesses.

35.322.38, F.S.

41d.
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Car-Sharing Service

A “car-sharing service”® is a membership-based organization or business that requires the payment of
an application or membership fee and provides member access to motor vehicles®:

e Only at locations that are not staffed by car-sharing service personnel employed solely for the
purpose of interacting with car-sharing service members;

¢ Twenty-four hours per day, seven days per week;

Only through automated means, which may include, but are not limited to, smartphone

applications or electronic membership cards;

On hourly or shorter increments;

Without a separate fee for refueling the motor vehicle;

Without a separate fee for minimum financial responsibility liability insurance; and

Owned or controlled by the car-sharing service or its affiliates.

Peer-to-Peer Car-Sharing

In peer-to-peer car-sharing, owners interested in sharing their vehicles so that renters can drive them
can register as a host on a peer-to-peer car-sharing site.’” Sites require photos of the car and help the
owner determine a fee based on the location and type of vehicle. The host then specifies the vehicle’s
availability. The host may choose to have the vehicle picked up at his or her house, deliver the vehicle,
or have it picked up at another location, such as an airport. Hosts typically receive between 65 and 75
percent of fees collected on their behalf by the site from the guest. Payments are typically made to the
owner through direct deposit.? The site provides the recordkeeping necessary to the transaction and in
compliance with requirements of law.

Guests also register with the peer-to-peer car-sharing site. The site will conduct a background check
and look at the guests’ driving records before approving them. The process involves choosing an
available vehicle, reserving a date and time, and providing credit card information, if it is not already on
file. At the end of the sharing period, the driver replaces any consumed fuel before returning the vehicle
to its pickup location.®

One peer-to-peer car-sharing website, Turo.com, reports that its company has users in over 5,500
cities across the world. It offers over 850 makes and models of vehicles and up to $750,000 in liability
insurance.® According to Turo, the average host earns over $700 per month.!!

Rental Car Taxes and Fees

The lease or rental of tangible personal property, including vehicles, is subject to state and local sales
and use tax.? When a motor vehicle is leased or rented in Florida for a period of less than 12 months,
the entire amount of such rental is taxable at the rate of 6 percent? of the gross proceeds derived from
the lease or rental.* A “lease or rental” is defined as the leasing or renting or tangible personal property
and the possession or use of property by the lessee or renter for a consideration, without transfer of

5 The definition for a “car-sharing service” is in s. 212.0606, F.S.

6 One well-known example of a car-sharing service is Zipcar. See Zipcar, https://www.zipcar.com/ (last visited Mar. 11, 2021).

7 Turo, Getaround, and Avail are examples of car sharing websites/applications.

8 Russ Heaps, The Good, Bad and Ugly of Peer-to-Peer Car Sharing, Autotrader, (Feb. 2015), https://www.autotrader.com/car-shopping/good-bad-
and-ugly-peer-peer-car-sharing-234961 (last visited Mar. 11, 2021).

91d.

10 Turo, About Turo, https:/turo.com/en-us/about (last visited Mar. 11, 2021). Turo’s insurance offering is a policy purchased from Liberty Surplus
Lines, a Liberty Mutual Group company, which is issued through Turo Insurance Agency, LLC.

1d.

125, 212.05(1), F.S.

13 Discretionary county sales surtax, if any, is also owed if the 6 percent Florida state sales tax applies. See s. 212.054, F.S.

145, 212.05(1)(c), F.S.
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title.!® The lessor is required to be registered as a dealer and to collect tax on the total amount of the
lease or rental charges from the lessee.!®

Florida law imposes a surcharge!’ of $2.00 per day, or any part of a day, upon the lease or rental of a
“motor vehicle licensed for hire”® and designed to carry less than nine passengers, regardless of
whether such motor vehicle is licensed in Florida.'® The surcharge applies to the first 30 days of the
term of any lease or rental.?° Pursuant to Rule 12A-16.002(1)(b), F.A.C., “[e]ach person engaged in the
business of leasing or renting for hire passenger motor vehicles is required to collect the rental car
surcharge when the lease or rental payments are to be paid under the terms of the lease or rental
agreement.” The term “person” includes “any individual, firm, copartnership, joint adventure,
association, corporation, estate, trust, business trust, receiver, syndicate, or other group or combination
acting as a unit....”?! The term “business” is defined to mean “any activity engaged in by any person, or
caused to be engaged in by him or her, with the object or public gain, benefit, or advantage, either
direct or indirect.”?

Rule 12A-16.002(7), F.A.C., provides in pertinent part that “any person who has leased or rented a for
hire passenger motor vehicle under the terms of a lease or rental agreement...and cannot prove that
the rental car surcharge has been paid to the lessor or other person will be directly liable to the state for
any surcharge, interest, or penalty due on such transaction.” The lessee, therefore, is also liable for
payment of the rental car surcharge if the lessor fails to collect.

The $2.00 surcharge only applies to rentals by a member of a car-sharing service when the motor
vehicle is used for more than 24 hours.?® Members of a car-sharing service who use a motor vehicle for
less than 24 hours (pursuant to an agreement with the service) are required to pay a $1.00 surcharge,
per usage.?* The car-rental surcharge applicable to car-sharing services does not apply to the lease,
rental, or usage of a motor vehicle from a location-owned, operated, or leased by or for the benefit of
an airport or airport authority.?®

Total rental car surcharge collections in FY 2019-20 were $176.0 million.2® After deduction for
administrative fees and the general revenue service charge, the rental car surcharge is distributed as
follows:

e 80 percent to the State Transportation Trust Fund;
e 15.75 percent to the Tourism Promotional Trust Fund; and
e 4.25 percent to the Florida International Trade and Promotion Trust Fund.

Documentation Required for Operation of a Vehicle

Section 320.0605(1), F.S., requires that at all times while a vehicle is being used or operated on the
roads of Florida, the operator of the vehicle must be in the possession of:
e The registration certificate or an official copy;
e A true copy of rental or lease documentation issued for a motor vehicle or issued for a
replacement vehicle in the same registration period;

155, 212.02(10)(q9), F.S.

16 Rule 12A-1.007(13)(a)1, F.A.C.

17 The rental car surcharge is subject to sales and use tax. See s. 212.0606(1), F.S. and Rule 12A-16.002(6)(c), F.A.C.

18 The term “for hire passenger motor vehicle” means any automobile designed to carry fewer than nine passengers let or rented to another for
consideration; offered for lease or rent as a means of transportation for compensation; advertised; or generally held out as being for lease or rent. The
term “for hire passenger motor vehicle” does not include any motorcycle, moped, truck, truck trailer, travel trailer, camping trailer, recreational
vehicle with living facilities, or van conversion. See Rule 12A-16.002(2)(c), F.A.C.

198, 212.0606(1), F.S.

2 d.

215, 212.02(12), F.S.

23,212.02(2), F.S.

2 Rule 12A-16.002(3), F.A.C.

245, 212.0606(2), F.S.

%55, 212.0606(2), F.S.

% Table 8 of the Revenues to State Transportation Trust Fund Forecast, adopted by the Revenue Estimating Conference March 24, 2021, available at
http://edr.state.fl.us/Content/conferences/transportation/Transresults.pdf (last visited March 27, 2021).
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e A temporary receipt printed upon self-initiated electronic renewal of a registration via the
Internet; or
e A cab card issued for a vehicle registered under the International Registration Plan.?”

The certificate or document of any vehicle, other than a fleet vehicle?® or a replacement vehicle
purchased within the last 30 days, must be shown upon demand by any authorized law enforcement
officer or Department of Highway Safety and Motor Vehicles (DHSMV) agent. A violation of this request
is a noncriminal traffic infraction, punishable as a nonmoving violation as provided in ch. 318, F.S.?°

Section 320.0605(2), F.S., specifies that for a vehicle rented from a motor vehicle rental company, the
rental or lease documentation must include:
e Date of rental and time of exit from rental facility;
Rental station identification;
Rental agreement number;
Rental vehicle identification number;
Rental vehicle license plate number and state of registration;
Vehicle’'s make, model, and color;
Vehicle’s mileage; and
Authorized renter’'s name.

Motor Vehicle Insurance Requirements

Chapter 324, F.S., is the Financial Responsibility Law of 1955.%° Florida’s Financial Responsibility Law
requires proof of ability to pay monetary damages for bodily injury (Bl) and property damage (PD)
liability arising out of a motor vehicle accident or serious traffic violation.** The owner or operator of a
motor vehicle is not required to provide proof of Bl coverage at the time of vehicle registration.
Motorcycle owners also are not required to provide proof of Bl coverage at the time of registration.
Proof of such coverage is only required after an accident.®? At that time, a driver proves financial
responsibility by furnishing an active motor vehicle liability policy, a certificate showing a qualifying
security deposit with the DHSMV, or proof of qualifying self-insurance.

The required minimum amounts of Bl insurance coverages are $10,000, in the event of bodily injury to,
or death of, one person, and $20,000, in the event of bodily injury to, or death of, two or more
persons.3 The required minimum amount of PD insurance coverage is $10,000, in the event of
damage to property of others, or $30,000 combined for both Bl and PD coverage.®

Financial responsibility requirements are common. All states have financial responsibility laws that
require persons involved in auto accidents (or serious traffic infractions) to furnish proof of Bl and PD
liability insurance and the minimum coverage amounts vary for each state.

27 The International Registration Plan is a reciprocity agreement among the states of the United States, Washington, D.C., and the provinces of
Canada, which recognizes the registration of commercial vehicles registered in other jurisdictions. International Registration Plan, Inc.,
https://www.irponline.org/ (last visited Mar. 11, 2021).

28 A fleet vehicle registered under s. 320.0657, F.S., provides for the permanent registration of fleet license plates.

29 Ch. 318, F.S., relates to the disposition of traffic infractions.

305, 324.251, F.S.

31 Ch. 324, F.S.

%2 Ss. 320.02 and 324.011, F.S.

33 Ss. 324.031, 324.061, 324.161, and 324.171, F.S. Businesses that choose to self-insure the financial responsibility requirements must deposit
$30,000 per vehicle, up to a maximum of $120,000, with DHSMYV and maintain excess insurance with limits of $125,000/$250,000/$300,000.
Individuals that choose to self-insure must deposit $30,000 with DHSMV. Individuals and businesses can also obtain a certificate of self-insurance to
satisfy the financial responsibility requirements. Individuals must have an unencumbered net worth of $40,000 and businesses must have either an
unencumbered net worth of $40,000 for the first vehicle and $20,000 for each additional vehicle or a sufficient net worth determined by DHSMV by
rule. Currently, the applicable rule provides that $40,000 for the first vehicle and an amount less than $20,000 for each additional vehicle is sufficient
if the applicant carries excess insurance in the amounts of $25,000/$50,000/$100,000. The amount applicable to each additional vehicle is determined
annually under a “Manual of Financial Responsibility Rates” (Revised 05-89) adopted by rule by the Office of Insurance Regulation. Rule 15A-
3.011, F.AC.

345, 324.021(7), F.S.

%S, 324.022(1), F.S. These coverage amounts are commonly referred to in a summary manner, i.e., $10,000/$20,000/$10,000 or 10/20/10.
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Florida’s Motor Vehicle No-Fault Law (No-Fault Law)*® requires motorists to carry no-fault insurance
known as personal injury protection (PIP) coverage. The purpose of PIP coverage under the No-Fault
Law is to provide for medical, surgical, funeral, and disability insurance benefits without regard to who
is responsible for a motor vehicle accident. In return for assuring payment of these benefits, the No-
Fault Law provides limitations on the right to bring lawsuits arising from motor vehicle accidents. Florida
motorists are required to carry $10,000 of PIP coverage.®” However, motorcycles are excluded from
this requirement.

A driver’s license and vehicle registration are subject to suspension for failure to comply with the PD
and PIP coverage requirements.®® A suspended driver’s license and registration may be reinstated by
obtaining a liability policy and by paying a fee to DHSMV.*°

Effect of the Bill

The bill creates a new section of the Florida Insurance Code*® providing requirements for “peer-to-peer
car-sharing,” also called “car-sharing” in the bill. Peer-to-peer car-sharing is the authorized use of a
shared vehicle (vehicle or car) through a peer-to-peer car-sharing program by an individual, the shared
vehicle driver (driver), who is not the shared vehicle owner (owner).

“Peer-to-peer car-sharing” does not include the renting of a motor vehicle through a rental company,
the use of a for-hire vehicle, or joint use of motor vehicles, such as ridesharing, carpooling, or a car-
sharing service. The bill defines the term "peer-to-peer car-sharing program" (program) as a business
platform that enables peer-to-peer car-sharing by connecting motor vehicle owners with drivers for
financial consideration. It does not include a rental car company, taxi cab association, the owner of a
for-hire vehicle, a car-sharing service, or a program that might otherwise be considered a peer-to-peer
car-sharing program, if it is not used to process payment for use of a shared vehicle.*

Sales Tax and Surcharge

The bill provides that peer-to-peer car-sharing programs are required to collect sales tax and a $1 per
day rental car surcharge from the customer and remit them to the state. The bill requires the peer-to-
peer car-sharing program to report surcharge collections and surcharge revenues as attributable to the
county corresponding to the car-sharing start time.

Peer-to-Peer Car-Sharing Insurance Requirements

The bill requires the program to ensure that, during each car-sharing period, the owner and the driver of
the vehicle and the peer-to-peer car-sharing program have the following minimum coverage for motor
vehicle insurance, during peer-to-peer car-sharing periods:

e Property damage coverage of at least $10,000;

e Bodily injury coverage of at least $10,000 for injury to one person and $20,000 for injury to two
Or more persons;

e Personal injury protection of $10,000; and

3 Ss, 627.730-627.7405, F.S.

878, 627.7275, F.S. Under Florida’s Financial Responsibility Law (Ch. 324, F.S.), motorists must also provide proof of ability to pay monetary
damages for Bodily Injury and Property Damage liability at the time of motor vehicle accidents or when serious traffic violations occur. The
Financial Responsibility Law requires $10,000, per person, and $20,000, per incident, of Bodily Injury coverage, and $10,000 of Property Damage
liability coverage.

3 S.324.0221(2), F.S.

39S, 324.0221(3), F.S.

40 The Florida Insurance Code is chapters 624-632, 634, 635, 636, 641, 642, 648, and 651, F.S. S. 624.01, F.S.

41 A “for-hire vehicle” means any motor vehicle, when used for transporting persons or goods for compensation; let or rented to another for
consideration; offered for rent or hire as a means of transportation for compensation; advertised in a newspaper or generally held out as being for rent
or hire; used in connection with a travel bureau; or offered or used to provide transportation for persons solicited through personal contact or
advertised on a “share-expense” basis. When goods or passengers are transported for compensation in a motor vehicle outside a municipal
corporation of this state, or when goods are transported in a motor vehicle not owned by the person owning the goods, such transportation is “for
hire.” The carriage of goods and other personal property in a motor vehicle by a corporation or association for its stockholders, shareholders, and
members, cooperative or otherwise, is transportation “for hire.” s. 320.01(15), F.S.
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¢ Uninsured/underinsured motorist coverage, as required by s. 627.727, F.S. While
uninsured/underinsured motorist coverage is required to be offered to every purchaser of motor
vehicle insurance in this state, the purchaser may reject such coverage in writing. Therefore,
such insurance is elective.

The program must also ensure that the insurance policy either recognizes the use of the vehicle in
peer-to-peer car-sharing or does not exclude shared use. Compliant insurance coverage may be
maintained by the vehicle owner, driver, the program, or any combination thereof, which will be the
primary insurance coverage during periods the vehicle is shared. If a claim occurs during the car-
sharing period in another state with higher minimum financial responsibility limits requiring under ch.
324, F.S., the minimum insurance requirements under the peer-to-peer car-sharing program satisfy the
difference in minimum coverage amounts up to the applicable policy limits.

If the owner’s or driver’s insurance lapses or does not provide the required coverage, the program’s
coverage must provide coverage as if it were primary from day one, i.e., provide coverage from the first
dollar claimed. Further, the program’s coverage must not require that a claim be denied by another
insurer. The program is authorized to maintain multiple insurance policies to meet its obligations.*?

Liabilities and Exclusions

If it is determined that the vehicle owner was in control*® of the vehicle at the time of a loss, the owner
must indemnify the program to the extent of the insurer’s obligation.

During shared periods, the program assumes the liability of the vehicle owner for bodily injury and
property damage to third parties, uninsured/underinsured motorists, and personal injury protection
coverages in the amount specified in the car-sharing agreement, which must meet statutory
minimums.** This shifting of liability is void if the owner makes an intentional or fraudulent material
misrepresentation or omission to the program before the sharing period when the loss occurred or if the
owner acts in concert with a vehicle driver who fails to return the vehicle as provided in the peer-to-peer
car-sharing agreement.

If a dispute exists about who was in control of a vehicle at the time of a loss and the program does not
have, did not retain, or fails to provide specific required information, the program will have primary
liability for a claim.

If the owner’s insurer defends or indemnifies a claim related to a vehicle that it has excluded from
coverage and for which it is not liable under the bill, the owner’s insurer is entitled to contribution from
the program’s insurer under certain conditions.

Exemption from Vicarious Liability

The program and the shared vehicle owner are exempted from vicarious liability under any local or
state law that imposes liability based on vehicle ownership.*® This means that the actions and liabilities
of the driver cannot be imputed to be those of the program or the vehicle owner.

42 Under the bill, the program has an insurable interest in the shared vehicle. Also, it may meet its insurance obligations by purchasing insurance from
an admitted insurer, which means claims are backed by the Florida Insurance Guaranty Association, in the event the insurer becomes insolvent, or the
insurance may be purchased from an authorized surplus lines company, provided the company carries a minimum rating specified by the bill.
43 See Section I11.C. Drafting Issues or Other Comments.
4 This requirement seems to conflict with the requirements explained above in Peer-to-Peer Car-Sharing Insurance Requirements, whereby the car-
sharing program provides coverage if the owner’s or driver’s policy lapses. See Section Ill. C. Drafting Issues or Other Comments.
45 The hill references the federal Graves Amendment, 49 U.S.C. 30106 (2005). The Graves Amendment provides that the owner of a motor vehicle
who engages in the business of renting or leasing vehicles and has not been negligent or committed a crime is not liable for the damages caused by a
renter/lessee during the rental or lease period merely based on being the owner of the rented or leased vehicle. The Graves Amendment defines owner
as a person who is—

(A) a record or beneficial owner, holder of title, lessor, or lessee of a motor vehicle;

(B) entitled to the use and possession of a motor vehicle subject to a security interest in another person; or

(C) alessor, lessee, or a bailee of a motor vehicle, in the trade or business of renting or leasing motor vehicles, having the use or possession

thereof, under a lease, bailment, or otherwise.
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Motor Vehicle Insurance Policy Exclusions

The bill specifies that a motor vehicle insurer may exclude coverage and the duty to defend or
indemnify any claim under an owner’s policy, including, but not limited to, all types of motor vehicle
coverage. The bill provides that current insurance policies approved for use in Florida that exclude
coverage of vehicles offered for rent, sharing, or hire or for any business use are not invalidated or
limited.

Notification Regarding Liens

If the vehicle has a lien against it at the time it is registered for use within the program, the program
must notify the owner that using the vehicle for car-sharing may violate the terms of the contract with
the lienholder.

Required Recordkeeping

The program must collect and verify records regarding vehicle use, including the times used, fees paid
by the driver, and revenues received by the owner. These records must be retained for at least the
duration of the statute of limitations for personal injuries and be provided on request to the vehicle
owner, the owner’s insurer, or the vehicle driver’s insurer. The program must also keep the following
records:*®

e The name and address of the driver;

e The driver license number of the driver and each other person, if any, who will operate the
vehicle; and

e The place of issuance of the driver license.

Consumer Protections

The peer-to-peer car-sharing agreement must include the following disclosures to the owner and driver:

e Any right of the program to seek indemnification from either the owner or driver for economic
losses due to a breach of contract;

e A motor vehicle insurance policy issued to the owner for the vehicle or to the driver does not
provide a defense or indemnification for any claim asserted by the program;

e The program’s insurance is only in effect during the sharing period;

e If the driver uses the vehicle beyond the agreed termination time, the owner and driver may not
have insurance coverage;

e The daily rate, fees, and, if applicable, any insurance or protection package costs that are
charged to the owner or the driver;

¢ The vehicle owner's motor vehicle liability insurance may exclude coverage for a vehicle;
An emergency telephone number of the personnel capable of fielding calls for roadside
assistance and other customer service inquiries; and

e Any conditions under which a vehicle driver must maintain a personal motor vehicle insurance
policy with certain coverage on a primary basis in order to book a vehicle.

The program may not enter into an agreement with a driver, unless the driver:

e Holds a Florida driver license of the type required for the class of vehicle shared,;

¢ Holds a driver license issued by the driver’'s state or country of the type required for the class of
vehicle and the driver is the minimum age to operate a vehicle in Florida; or

o Is specifically authorized by DHSMYV to drive vehicles of the class shared.

The program is solely responsible for program equipment installed in or on the vehicle for the purposes
of allowing use of the vehicle in car-sharing through the program. The program must indemnify the

46 See Section I11.C. Drafting Issues or Other Comments.
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owner for any damage to or theft of such equipment during share periods that is not caused by the
owner; the program may seek indemnification from the driver for such damage.

Motor Vehicle Safety Recalls

The program must verify the recall and repair status of the vehicle when it is registered for use with the
program. The owner must be notified by the program that: vehicles under recall cannot be shared until

repaired; if the owner receives a recall notice while the vehicle is available for sharing, the vehicle must
be removed from sharing as soon as practicable; and, if the vehicle is in the possession of a driver, the
owner must notify the program as soon as practicable so that it can be repaired.*’

Construction

The bill specifically provides that it does not limit the liability of the program for acts and omissions by
the program that cause bodily harm to a person as a result of peer-to-peer car-sharing. It also provides
that it does not limit the program’s right to contract for indemnification from owners or drivers for
economic losses due to a breach of contract.

. SECTION DIRECTORY:

Section 1. Amends s. 212.05, F.S., relating to sales, storage, and use tax.

Section 2. Amends s. 212.0606, F.S., relating to rental car surcharge.

Section 3. Creates s. 627.7483, F.S., relating to peer-to-peer car sharing; insurance requirements.
Section 4. Provides an effective date of January 1, 2022.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The Revenue Estimating Conference (REC) has not estimated the potential revenue impacts of the
bill. Staff estimates that the bill will have a recurring positive indeterminate impact on General
Revenue and state trust fund revenues.

2. Expenditures:

The bill will likely have no impact on state government expenditures.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
The REC has not estimated the potential revenue impacts of the bill. Staff estimates that the bill will
have a recurring positive indeterminate impact on local government revenues.

2. Expenditures:

The bill will likely have no impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

471d.
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Peer-to-peer car-sharing programs will be required to remit the rental car surcharge and appropriate
sales taxes as well as comply with insurance regulations. Therefore, the bill may have both and positive
and negative impacts on certain entities within the private sector.

. FISCAL COMMENTS:

According to the Department of Revenue, the rental car surcharge under s. 212.0606, F.S., and sales
and use taxes under s. 212.05, F.S., on rental revenue generated by participating in a “Peer-to-Peer”,
or other, ride-share model program, apply under current law and are currently required to be remitted to
the state.*® At present, the owner of the car is responsible for collecting and remitting the tax and
surcharge amounts.*® Compliance is relatively low.

. COMMENTS

. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to require counties or municipalities to spend funds or take
action requiring the expenditure of funds; reduce the authority that counties or municipalities have to
raise revenues in the aggregate; or reduce the percentage of state tax shared with counties or
municipalities.

2. Other:

None.
RULE-MAKING AUTHORITY:

The Department of Revenue notes that the bill will require rulemaking to update both rules and forms.
The bill does not provide specific authority for that rulemaking, but the statutory changes fall within
chapters the department has standing rulemaking authority to administer. The department has also
requested emergency rulemaking authority.*°

. DRAFTING ISSUES OR OTHER COMMENTS:

Insurance and Liability Issues

The bill defines a “shared vehicle owner” as the registered owner, or a natural person or entity
designated by the registered owner, of a motor vehicle made available for sharing to shared vehicle
drivers through a peer-to-peer car-sharing program. The bill uses the term “shared vehicle owner”
exclusively in the context of the role of the registered owner of the motor vehicle. It does not provide a
separate context for when an individual or entity designated by the owner would act on behalf of the
owner or limit the liability of the designated person or entity to only the liabilities that could arise from
their actions performed in the interest of the owner. Therefore, all responsibilities, obligations, and
liabilities that the bill places on the owner are shared by the designee, without limitation. This may
create a situation where a person is designated only to facilitate delivery or return of a vehicle and they
become liable for all of the owner’s insurance obligations with respect to the vehicle and the program.

48 Email from Debra Longman, Director of the Office of Legislative and Cabinet Services, Department of Revenue, RE: SB 1148 Questions (March
18, 2019), and subsequent email from same confirming that responses from that email are still accurate in the context of this bill (March 26, 2021).

%0 Department of Revenue’s analysis of HB 365, dated February 15, 2021.
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The bill requires the peer-to-peer car-sharing program to ensure that the owner and driver of a vehicle
have uninsured/underinsured motorist coverage as required by law. The uninsured/underinsured
motorist coverage statute is elective. However, on lines 404-413, the bill shifts liability for specified
coverages from the owner to the program, including liability to uninsured/underinsured motorists. This
language implies that the program is required to provide uninsured/underinsured motorist coverage
meeting or exceeding statutory minimums. It is unclear if the intent of the bill is to require
uninsured/underinsured motorist coverage, despite its elective status, or to allow the program to accept
arrangements and be free from liability where the owner and or the driver have rejected
uninsured/underinsured motorist coverage.

General Drafting Issues

The definitions of “peer-to-peer car sharing” and related terms in lines 256-327 of the bill are
inconsistent in describing what is excluded from each definition. For example, the definitions of “peer-
to-peer car-sharing,” “peer-to-peer car-sharing program,” and “peer-to-peer car-sharing program
agreement,” all exclude application to rental cars from rental car companies and for-hire vehicles, but
ride-share vehicles are only excluded from the definitions of “peer-to-peer car-sharing” and “peer-to-
peer car-sharing program.” This lack of consistency is confusing. Unless there is a specific reason not
to exclude a type of vehicle sharing or driving arrangement from a particular definition, consideration
should be given to making all of the exclusions from each definition consistent throughout these lines of
the bill.

On lines 519-521, the bill requires designation of personnel capable of fielding calls for roadside
assistance and other customer service inquiries. It is not clear to whom the term “personnel” refers to
for this purpose or who will designate them (e.g. shared vehicle owner or program).

On lines 543-549, the bill specifies certain records that the program must keep. This occurs in a section
titled “Consumer Protections” rather than in an earlier section titled “Recordkeeping.” The bill requires
the retention of a non-exclusive list of specified records for a designated period. It is unclear if listing
additional recordkeeping requirements in another portion of the bill is subject to the same retention
period. It may avoid confusion to list all recordkeeping requirements in a single section of the bill.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On April 8, 2021, the Ways & Means Committee adopted a strike-all amendment that:

¢ Reduces the daily rental car surcharge under s. 212.0606, F.S., from $2 to $1 for rentals
through peer-to-peer car sharing programs.

o Requires that the peer-to-peer car-sharing program report surcharge collections and surcharge
revenues as attributable to the county corresponding to the car-sharing start time.

¢ Revises the definition of “car-sharing termination time” to require that if a car is returned to a
location other than that originally agreed to, that the revised location must be incorporated into
the peer-to-peer car-sharing program agreement, and to remove language stating that
possession of the vehicle by the owner’s authorized designee constitutes a terminating event.

¢ Revises the definition of “peer-to-peer car-sharing program” to exclude services limited to
hardware or software provided as a service when no payment is being made for use of the
vehicle.

e Provides that Florida’s minimum insurance requirements for peer-to-peer car-sharing programs
satisfy the difference in coverage requirements in another state with higher minimum insurance
requirements.

e Requires the insurer, insurers, or peer-to-peer car-sharing program that satisfies the minimum
insurance requirements to assuming primary liability for the claim under certain conditions.

e Preserves an insurer’s authority to underwrite, cancel, or nonrenew an insurance policy under
current law.

Removes “fees” from the required disclosure in a peer-to-peer car-sharing agreement.

e Moves the effective date of the bill to January 1, 2022.

Makes additional technical and conforming changes.

STORAGE NAME: h0365d.COM PAGE: 11
DATE: 4/18/2021



The analysis is drafted to the committee substitute as passed by the Ways & Means Committee.
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F L ORTIDA H O U S E O F R EPRESENTATI V E S

CS/HB 365 2021

1 A bill to be entitled
2 An act relating to motor vehicle rentals; amending s.
3 212.05, F.S.; specifying the applicable sales tax rate
4 on motor vehicle leases and rentals by motor vehicle
5 rental companies and peer-to-peer car-sharing
6 programs; requiring peer-to-peer car-sharing programs
7 to collect and remit the applicable sales tax;
8 amending s. 212.0606, F.S.; providing definitions;
9 specifying the applicable rental car surcharge on
10 motor vehicle leases and rentals by motor vehicle
11 rental companies; specifying applicability of the
12 surcharge; requiring motor vehicle rental companies to
13 collect and remit the surcharge; specifying the
14 applicable rental car surcharge on motor vehicle
15 leases and rentals by peer-to-peer car-sharing
16 programs; specifying applicability of the surcharge;
17 requiring car-sharing services to collect a certain
18 surcharge; requiring peer-to-peer car-sharing programs
19 to collect the surcharge; providing that the surcharge
20 for peer-to-peer car-sharing is attributable to the
21 county corresponding to the location of the motor
22 vehicle at the car-sharing start time; requiring a
23 dealer to report collected surcharge revenue
24 accordingly; providing an exception; providing
25 application of a surcharge imposed on a shared
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CS/HB 365 2021
26 vehicle; creating s. 627.7483, F.S.; providing
277 definitions; specifying insurance requirements for
28 shared vehicle owners and shared vehicle drivers under
29 peer-to-peer car-sharing programs; providing that a
30 peer-to-peer car-sharing program has an insurable
31 interest in a shared vehicle during certain periods;
32 providing construction; authorizing peer-to-peer car-
33 sharing programs to own and maintain certain motor
34 vehicle insurance policies; requiring peer-to-peer
35 car-sharing programs to assume certain liability;
36 providing exceptions; requiring a shared vehicle
37 owner's insurer to indemnify the peer-to-peer car-
38 sharing program under certain circumstances; providing
39 an exemption from vicarious liability for peer-to-peer
40 car-sharing programs and shared vehicle owners;
41 authorizing motor vehicle insurers to exclude
42 coverages and a duty to defend or indemnify claims
43 under a shared vehicle owner's policy; providing
44 construction relating to exclusions; providing a right
45 of recovery to a shared vehicle owner's insurer for
46 certain claims; requiring peer-to-peer car-sharing
47 programs to provide certain information to shared
48 vehicle owners regarding liens; specifying
49 recordkeeping, record retention, and record-sharing
50 requirements for peer-to-peer car-sharing programs;
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CS/HB 365 2021
51 specifying disclosure requirements for peer-to-peer
52 car-sharing program agreements; specifying driver
53 license verification and data retention requirements
54 for peer-to-peer car-sharing programs; providing that
55 peer-to-peer car-sharing programs have sole
56 responsibility for certain equipment in or on a shared
57 vehicle; providing for indemnification regarding such
58 equipment; specifying requirements for peer-to-peer
59 car-sharing programs relating to safety recalls on a
60 shared vehicle; providing construction; providing an
61 effective date.

62
63| Be It Enacted by the Legislature of the State of Florida:
64
65 Section 1. Paragraph (c) of subsection (1) of section

66 212.05, Florida Statutes, is amended to read:

67 212.05 Sales, storage, use tax.—It is hereby declared to
68| be the legislative intent that every person is exercising a

69 taxable privilege who engages in the business of selling

70 tangible personal property at retail in this state, including
71 the business of making mail order sales, or who rents or

72 furnishes any of the things or services taxable under this

73 chapter, or who stores for use or consumption in this state any
74 item or article of tangible personal property as defined herein

75 and who leases or rents such property within the state.
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76 (1) For the exercise of such privilege, a tax is levied on
77 each taxable transaction or incident, which tax is due and

78| payable as follows:

79 (c) At the rate of 6 percent of the gross proceeds derived
80 from the lease or rental of tangible personal property, as

81 defined herein; however, the following special provisions apply

82 to the lease or rental of motor vehicles and to peer-to-peer

83| car-sharing programs:

84 1. When a motor vehicle is leased or rented by a motor

85 vehicle rental company or a peer-to-peer car-sharing program, as

86 those terms are defined in s. 212.0606(1), for a period of less

87 than 12 months:

88 a. If the motor vehicle is rented in Florida, the entire
89 amount of such rental is taxable, even if the vehicle is dropped
90 off in another state.

91 b. If the motor vehicle is rented in another state and

92 dropped off in Florida, the rental is exempt from Florida tax.

93 c. If the motor vehicle is rented through a peer-to-peer

94 car-sharing program, the peer-to-peer car-sharing program shall

95 collect and remit the applicable tax due in connection with the

96| rental.

97 2. Except as provided in subparagraph 3., for the lease or
98 rental of a motor vehicle for a period of not less than 12

99| months, sales tax is due on the lease or rental payments if the

100 vehicle is registered in this state; provided, however, that no
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101 tax shall be due if the taxpayer documents use of the motor

102 vehicle outside this state and tax is being paid on the lease or
103 rental payments in another state.

104 3. The tax imposed by this chapter does not apply to the
105 lease or rental of a commercial motor vehicle as defined in s.
106 316.003(13) (a) to one lessee or rentee for a period of not less
107 than 12 months when tax was paid on the purchase price of such
108| wvehicle by the lessor. To the extent tax was paid with respect
109| to the purchase of such vehicle in another state, territory of
110 the United States, or the District of Columbia, the Florida tax

111| payable shall be reduced in accordance with the—previsiens—ef s.

112 212.06(7). This subparagraph shall only be available when the
113 lease or rental of such property is an established business or
114| part of an established business or the same is incidental or
115 germane to such business.

116 Section 2. Section 212.0606, Florida Statutes, is amended
117 to read:

118 212.0606 Rental car surcharge.—
119 (1) As used in this section, the term:
120 (a) "Car-sharing service" means a membership-based

121 organization or business, or division thereof, which requires

122 the payment of an application fee or a membership fee and

123| provides member access to motor vehicles:

124 1. Only at locations that are not staffed by car-sharing

125 service personnel employed solely for the purpose of interacting
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126| with car-sharing service members;

127 2. Twenty-four hours per day, 7 days per week;

128 3. Only through automated means, including, but not

129 limited to, a smartphone application or an electronic membership

130| card;

131 4. On an hourly basis or for a shorter increment of time;
132 5. Without a separate fee for refueling the motor vehicle;
133 6. Without a separate fee for minimum financial

134| responsibility liability insurance; and

135 7. Owned or controlled by the car-sharing service or its

136 affiliates.

137 (b) "Motor vehicle rental company" means an entity that is

138| in the business of providing, for financial consideration, motor

139| wvehicles to the public under a rental agreement.

140 (c) "Peer-to-peer car-sharing program" has the same

141 meaning as in s. 627.7483(1).

142 (2) Except as provided in subsections (3) and (4)
143| subseetien {2}, a surcharge of $2 per day or any part of a day

144 is imposed upon the lease or rental by a motor vehicle rental

145 company of a motor vehicle that is licensed for hire and
146| designed to carry fewer than nine passengers, regardless of
147| whether the motor vehicle is licensed in this state, for

148 financial consideration and without transfer of the title of the

149| motor vehicle. The surcharge is imposed regardless of whether

150 the lease or rental occurs in person or through digital means.
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151 The surcharge applies to only the first 30 days of the term of a

152 lease or rental and must be collected and remitted by the motor

153| wvehicle rental company. The surcharge is subject to all

154 applicable taxes imposed by this chapter.
155 (3) A surcharge of $1 per day or any part of a day is

156 imposed upon each peer-to-peer car-sharing program agreement

157 involving a shared vehicle that is registered in this state and

158| designed to carry fewer than nine passengers for financial

159 consideration and without transfer of the title of the shared

160| wvehicle. If the duration of the car-sharing period for a peer

161 to-peer car-sharing program agreement subject to the surcharge

162| established pursuant to this subsection is less than 24 hours,

163| the applicable surcharge will be $1 per usage. The surcharge

164 applies to the first 30 days only of a car-sharing period for

165 any peer-to-peer car-sharing program agreement to which the

166 surcharge applies and must be collected by the peer-to-peer car-

167 sharing program. The surcharge is subject to all applicable

168 taxes imposed by this chapter.

169 (4)42r A member of a car-sharing service who uses a motor

170 vehicle as described in subsection (2) ++ for less than 24

171 hours pursuant to an agreement with the car-sharing service

172 shall pay a surcharge of $1 per usage. A member of a car-sharing
173 service who uses the same motor vehicle for 24 hours or more

174 shall pay a surcharge of $2 per day or any part of a day as

175| provided in subsection (2) +3)-. The car-sharing service shall
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201 of administration, 80 percent of the proceeds of this surcharge
202 shall be deposited in the State Transportation Trust Fund, 15.75
203| percent of the proceeds of this surcharge shall be deposited in
204 the Tourism Promotional Trust Fund created in s. 288.122, and
205 4.25 percent of the proceeds of this surcharge shall be

206| deposited in the Florida International Trade and Promotion Trust

207| Fund. For the purposes of this subsection, the term "proceeds of

208 this surcharge" ef—the——suvreharge means all funds collected and

209| received by the department under this section, including

210 interest and penalties on delinquent surcharges. The department

211 shall provide the Department of Transportation rental car

212 surcharge revenue information for the previous state fiscal year
213| by September 1 of each year.

214 (b) DNotwithstanding any other previsienr—ef law, the

215| proceeds deposited in the State Transportation Trust Fund shall

216| be allocated on an annual basis in the Department of

217 Transportation's work program to each department district,

218| except the Turnpike District. The amount allocated to each

219| district shall be based on the amount of proceeds attributed to

220 the counties within each respective district.

221 (6) (a)+4)r Except as provided in this section, the

222 department shall administer, collect, and enforce the surcharges
223| sureharge as provided in this chapter.

224 (b)4a)> The department shall require a dealer deaters to

225 report surcharge collections according to the county to which
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226 the surcharge was attributed. For purposes of this section, the
227 surcharge shall be attributed to the county in which whexre the

228 rental agreement was entered into, except that, for peer-to-peer

229 car-sharing, the surcharge shall be attributable to the county

230 corresponding to the location of the motor vehicle at the car-

231 sharing start time.

232 (c)br A dealer bealters who collects a eolteet—+the rental

233| ear surcharge pursuant to this section shall report to the

234| department all surcharge revenues attributed to the county in

235| which where the rental agreement was entered into on a timely

236| filed return for each required reporting period, except that, in

237 the case of peer-to-peer car sharing, the peer-to-peer car-

238 sharing program shall report the applicable surcharge revenue

239 attributed to the county corresponding to the location of the

240| motor vehicle at the car-sharing start time. The provisions of

241 this chapter which apply to interest and penalties on delinquent
242 taxes apply to the surcharge. The surcharge shall not be

243 included in the calculation of estimated taxes pursuant to s.
244 212.11. The dealer's credit provided in s. 212.12 does not apply
245 to any amount collected under this section.

246 (7)45)r The surcharge imposed by this section does not

247 apply to a motor vehicle or a shared vehicle provided at no

248 charge to a person whose motor vehicle is being repaired,
249 adjusted, or serviced by the entity providing the replacement

250 motor vehicle.
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251 Section 3. Section 627.7483, Florida Statutes, is created
252 to read:

253 627.7483 Peer-to-peer car sharing; insurance

254 requirements.—

255 (1) DEFINITIONS.—As used in this section, the term:

256 (a) "Car-sharing delivery period" means the period of time

2571 during which a shared vehicle is being delivered to the location

258 of the car-sharing start time, if applicable, as documented by

259 the governing peer-to-peer car-sharing program agreement.

260 (b) "Car-sharing period" means the period of time that

261| commences either at the car-sharing delivery period or, if there

262| 1is no car-sharing delivery period, at the car-sharing start time

263| and that ends at the car-sharing termination time.

264 (c) "Car-sharing start time" means the time when the

265 shared vehicle is under the control of the shared wvehicle

266 driver, which time occurs at or after the time the reservation

267 of the shared vehicle is scheduled to begin, as documented in

268 the records of a peer-to-peer car-sharing program.

269 (d) "Car-sharing termination time" means the earliest of

270 the following events:

271 1. The expiration of the agreed-upon period of time

272 established for the use of a shared vehicle according to the

273 terms of the peer-to-peer car-sharing program agreement if the

274 shared vehicle is delivered to the location agreed upon in the

2775 peer-to-peer car-sharing program agreement;
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276 2. The time the shared vehicle is returned to a location

277 as alternatively agreed upon by the shared vehicle owner and

278 shared vehicle driver, as communicated through a peer-to-peer

279 car-sharing program, which alternatively agreed-upon location

280| must be incorporated into the peer-to-peer car-sharing program

281 agreement; or

282 3. The time the shared vehicle owner takes possession and

283 control of the shared vehicle.

284 (e) "Peer-to-peer car sharing”" or "car sharing" means the

285| authorized use of a motor vehicle by an individual other than

286| the vehicle's owner through a peer-to-peer car-sharing program.

287| For the purposes of this section, the term does not include the

288 renting of a motor vehicle through a rental car company, the use

289 of a for-hire vehicle as defined in s. 320.01(15), ridesharing

290 as defined in s. 341.031(9), a carpool as defined in s.

291 450.28(3), or the use of a motor vehicle under an agreement for

292 a car-sharing service as defined in s. 212.0606(1).

293 (f) "Peer-to-peer car-sharing program" means a business

294 platform that enables peer-to-peer car sharing by connecting

295 motor vehicle owners with drivers for financial consideration.

296 For the purposes of this section, the term does not include a

297 rental car company, a car-sharing service as defined in s.

298 212.0006(1), a taxicab association, the owner of a for-hire

299 vehicle as defined in s. 320.01(15), or a service provider that

300 is solely providing hardware or software as a service to a
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301| person or an entity that is not effectuating payment of

302 financial consideration for use of a shared vehicle.

303 (g) "Peer-to-peer car-sharing program agreement" means the

304 terms and conditions established by the peer-to-peer car-sharing

305| program which are applicable to a shared vehicle owner and a

306 shared vehicle driver and which govern the use of a shared

307 vehicle through a peer-to-peer car-sharing program. For the

308| purposes of this section, the term does not include a rental

309 agreement or an agreement for a for-hire vehicle as defined in

310 s. 320.01(15) or for a car-sharing service as defined in s.

311 212.0606(1).

312 (h) "Shared vehicle" means a motor vehicle that is

313| available for sharing through a peer-to-peer car-sharing

314| program. For the purposes of this section, the term does not

315 include a rental car, a for-hire vehicle as defined in s.

316 320.01(15), or a motor vehicle used for ridesharing as defined

317 in s. 341.031(9), for a carpool as defined in s. 450.28(3), or

318 for a car-sharing service as defined in s. 212.0606(1).

319 (1) "Shared vehicle driver" means an individual who has

320| been authorized by the shared vehicle owner to drive the shared

321 vehicle under the peer-to-peer car-sharing program agreement.

322 (7) "Shared vehicle owner" means the registered owner, or

323 a natural person or an entity designated by the registered

324 owner, of a motor vehicle made available for sharing to shared

325| wvehicle drivers through a peer-to-peer car-sharing program. For
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326 the purposes of this section, the term does not include an owner

327 of a for-hire vehicle as defined in s. 320.01(15).

328 (2) INSURANCE COVERAGE REQUIREMENTS.—

329 (a)l. A peer-to-peer car-sharing program shall ensure

330 that, during each car-sharing period, the shared vehicle owner

331 and the shared vehicle driver are insured under a motor vehicle

332 insurance policy that provides all of the following:

333 a. Property damage liability coverage that meets the

334| minimum coverage amounts required under s. 324.022.

335 b. Bodily injury liability coverage limits as described in

336 s. 324.021(7) (a) and (b).

337 c. Personal injury protection benefits that meet the

338| minimum coverage amounts required under s. 627.736.

339 d. Uninsured and underinsured vehicle coverage as required

340 under s. 627.727.

341 2. The peer-to-peer car-sharing program shall also ensure

342 that the motor vehicle insurance policy under subparagraph 1.:

343 a. Recognizes that the shared vehicle insured under the

344| policy is made available and used through a peer-to-peer car-

345 sharing program; or

346 b. Does not exclude the use of a shared vehicle by a

347 shared wvehicle driver.

348 (b)1. The insurance described under paragraph (a) may be

349 satisfied by a motor vehicle insurance policy maintained by:

350 a. A shared vehicle owner;
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351 b. A shared vehicle driver;
352 c. A peer-to-peer car-sharing program; or
353 d. A combination of a shared vehicle owner, a shared

354 vehicle driver, and a peer-to-peer car-sharing program.

355 2. The insurance policy maintained in subparagraph 1.

356| which satisfies the insurance requirements under paragraph (a)

357 is primary during each car-sharing period. If a claim occurs

358| during the car-sharing period in another state with minimum

359| financial responsibility limits higher than those limits

360 required under chapter 324, the coverage maintained under

361| paragraph (a) satisfies the difference in minimum coverage

362 amounts up to the applicable policy limits.

363 3.a. If the insurance maintained by a shared vehicle owner

364 or shared vehicle driver in accordance with subparagraph 1. has

365 lapsed or does not provide the coverage required under paragraph

366 (a), the insurance maintained by the peer-to-peer car-sharing

367| program must provide the coverage required under paragraph (a),

368| beginning with the first dollar of a claim, and must defend such

369| claim, except under circumstances as set forth in subparagraph

370 (3) (a) 2.

371 b. Coverage under a motor vehicle insurance policy

372| maintained by the peer-to-peer car-sharing program must not be

373 dependent on another motor vehicle insurer first denying a

374 claim, and another motor vehicle insurance policy is not

375| required to first deny a claim.

Page 15 of 24

CODING: Words stricken are deletions; words underlined are additions.
hb0365-01-c1



F L ORTIDA H O U S E O F R EPRESENTATI V E S

CS/HB 365 2021

376 c. Notwithstanding any other law, statute, rule, or

377 regulation to the contrary, a peer-to-peer car-sharing program

378 has an insurable interest in a shared vehicle during the car-

379 sharing period. This sub-subparagraph does not create liability

380 for a peer-to-peer car-sharing program for maintaining the

381 coverage required under paragraph (a) and under this paragraph,

382 if applicable.

383 d. A peer-to-peer car-sharing program may own and maintain

384| as the named insured one or more policies of motor vehicle

385| insurance which provide coverage for:

386 (I) Liabilities assumed by the peer-to-peer car-sharing

387 program under a peer—-to-peer car-sharing program agreement;

388 (IT) Liability of the shared vehicle owner;

389 (ITII) Liability of the shared vehicle driver;

390 (IV) Damage or loss to the shared motor vehicle; or
391 (V) Damage, loss, or injury to persons or property to

392 satisfy the personal injury protection and uninsured and

393| wunderinsured motorist coverage requirements of this section.

394 e. Insurance required under paragraph (a), when maintained

395| by a peer-to-peer car-sharing program, may be provided by an

396 insurer authorized to do business in this state which is a

397| member of the Florida Insurance Guaranty Association or an

398 eligible surplus lines insurer that has a superior, excellent,

399| exceptional, or equivalent financial strength rating by a rating

400 agency acceptable to the office. A peer-to-peer car-sharing
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program is not transacting in insurance when it maintains the

insurance required under this section.

(3) LIABILITIES AND INSURANCE EXCLUSIONS.—

(a) Liability.—

1. A peer-to-peer car-sharing program shall assume

liability, except as provided in subparagraph 2., of a shared

vehicle owner for bodily injury or property damage to third

parties or uninsured and underinsured motorist or personal

injury protection losses during the car-sharing period in an

amount stated in the peer-to-peer car-sharing program agreement,

which amount may not be less than those set forth in ss.

324.021(7) (a) and (b), 324.022, 627.727, and 627.736,

respectively.

2. The assumption of liability under subparagraph 1. does

not apply if a shared vehicle owner:

a. Makes an intentional or fraudulent material

misrepresentation or omission to the peer-to-peer car-sharing

program before the car-sharing period in which the loss occurs;

or

b. Acts in concert with a shared vehicle driver who fails

to return the shared vehicle pursuant to the terms of the peer-

to-peer car-sharing program agreement.

3. The insurer, insurers, or peer-to-peer car-sharing

program providing coverage under paragraph (2) (a) shall assume

primary liability for a claim when:
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426 a. A dispute exists over who was in control of the shared

4277 motor vehicle at the time of the loss, and the peer-to-peer car-

428 sharing program does not have available, did not retain, or

429 fails to provide the information required under subsection (5);

430 or

431 b. A dispute exists over whether the shared vehicle was

432 returned to the alternatively agreed-upon location as required

433| under subparagraph (1) (d)2.

434 (b) Vicarious liability.—A peer-to-peer car-sharing

435| program and a shared vehicle owner are exempt from vicarious

436| liability consistent with 49 U.S.C. s. 30106 (2005) under any

437 state or local law that imposes liability solely based on

438 vehicle ownership.

439 (c) Exclusions in motor vehicle insurance policies.—An

440 authorized insurer that writes motor vehicle liability insurance

441 in this state may exclude any coverage and the duty to defend or

442 indemnify for any claim under a shared vehicle owner's motor

443| wvehicle insurance policy, including, but not limited to:

444 1. Liability coverage for bodily injury and property

445 damage;

446 2. Personal injury protection coverage;

447 3. Uninsured and underinsured motorist coverage;
448 4. Medical payments coverage;

449 5. Comprehensive physical damage coverage; and
450 6. Collision physical damage coverage.
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451

452 This paragraph does not invalidate or limit any exclusion

453 contained in a motor vehicle insurance policy, including any

454 insurance policy in use or approved for use which excludes

455 coverage for motor vehicles made available for rent, sharing, or

456| hire or for any business use. This paragraph does not

457 invalidate, limit, or restrict an insurer's ability under

458| existing law to underwrite, cancel, or nonrenew any insurance

459| policy.

460 (d) Contribution against indemnification.—A shared vehicle

461 owner's motor vehicle insurer that defends or indemnifies a

462| claim against a shared wvehicle which is excluded under the terms

463| of its policy has the right to seek recovery against the motor

464 vehicle insurer of the peer-to-peer car-sharing program if the

465 claim is:

466 1. Made against the shared vehicle owner or the shared

467 vehicle driver for loss or injury that occurs during the car-

468 sharing period; and

469 2. Excluded under the terms of its policy.

470 (4) NOTIFICATION OF IMPLICATIONS OF LIEN.—At the time a

471| motor vehicle owner registers as a shared vehicle owner on a

472| peer-to-peer car-sharing program and before the shared vehicle

473| owner may make a shared vehicle available for car sharing on the

474 peer-to-peer car-sharing program, the peer-to-peer car-sharing

475| program must notify the shared vehicle owner that, if the shared
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476| vehicle has a lien against it, the use of the shared vehicle

477 through a peer-to-peer car-sharing program, including the use

478| without physical damage coverage, may violate the terms of the

479 contract with the lienholder.

480 (5) RECORDKEEPING.—A peer-to-peer car-sharing program
481 shall:
482 (a) Collect and verify records pertaining to the use of a

483 shared vehicle, including, but not limited to, the times used,

484| car-sharing period pickup and dropoff locations, and revenues

485| received by the shared vehicle owner.

486 (b) Retain the records in paragraph (a) for a time period

487| not less than the applicable personal injury statute of

488 limitations.

489 (c) Provide the information contained in the records in

490| paragraph (a) upon request to the shared vehicle owner, the

491 shared vehicle owner's insurer, or the shared vehicle driver's

492 insurer to facilitate a claim coverage investigation,

493 settlement, negotiation, or litigation.

494 (6) CONSUMER PROTECTIONS.—

495 (a) Disclosures.—Each peer-to-peer car-sharing program

496 agreement made in this state must disclose to the shared vehicle

497 owner and the shared wvehicle driver:

498 1. Any right of the peer-to-peer car-sharing program to

499 seek indemnification from the shared vehicle owner or the shared

5001 wvehicle driver for economic loss resulting from a breach of the
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501 terms and conditions of the peer-to-peer car-sharing program

502 agreement.

503 2. That a motor vehicle insurance policy issued to the

504 shared vehicle owner for the shared wvehicle or to the shared

505| wvehicle driver does not provide a defense or indemnification for

506 any claim asserted by the peer-to-peer car-sharing program.

507 3. That the peer-to-peer car-sharing program's insurance

508 coverage on the shared vehicle owner and the shared vehicle

509| driver is in effect only during each car-sharing period and

510| that, for any use of the shared vehicle by the shared wvehicle

511 driver after the car-sharing termination time, the shared

512 vehicle driver and the shared vehicle owner may not have

513 insurance coverage.

514 4, The daily rate and, i1if applicable, any insurance or

515| protection package costs that are charged to the shared vehicle

516 owner or the shared vehicle driver.

517 5. That the shared vehicle owner's motor vehicle liability

518 insurance may exclude coverage for a shared vehicle.

519 6. An emergency telephone number of the personnel capable

520 of fielding calls for roadside assistance and other customer

521 service inquiries.

522 7. Any conditions under which a shared vehicle driver must

523| maintain a personal motor vehicle insurance policy with certain

524 applicable coverage limits on a primary basis in order to book a

525 shared wvehicle.
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526 (b) Driver license verification and data retention.—

527 1. A peer-to-peer car-sharing program may not enter into a

528| peer-to-peer car-sharing program agreement with a driver unless

529 the driver:

530 a. Holds a driver license issued under chapter 322 which

531 authorizes the driver to drive wvehicles of the class of the

532 shared wvehicle;

533 b. Is a nonresident who:

534 (I) Holds a driver license issued by the state or country

535 of the driver's residence which authorizes the driver in that

536| state or country to drive vehicles of the class of the shared

537 vehicle; and

538 (IT) Is at least the same age as that required of a

539 resident to drive; or

540 c. Is otherwise specifically authorized by the Department

541 of Highway Safety and Motor Vehicles to drive vehicles of the

542 class of the shared vehicle.

543 2. A peer-to-peer car-sharing program shall keep a record
544 of:

545 a. The name and address of the shared vehicle driver;

546 b. The driver license number of the shared vehicle driver

547 and each other person, if any, who will operate the shared

548 vehicle; and

549 c. The place of issuance of the driver license.
550 (c) Responsibility for equipment.—A peer-to-peer car-
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551 sharing program has sole responsibility for any equipment that

552 is put in or on the shared vehicle to monitor or facilitate the

553| peer-to-peer car-sharing transaction, including a GPS system.

554 The peer-to-peer car-sharing program shall indemnify and hold

555 harmless the shared vehicle owner for any damage to or theft of

556| such equipment during the car-sharing period which is not caused

557 by the shared vehicle owner. The peer-to-peer car-sharing

558| program may seek indemnity from the shared vehicle driver for

559 any damage to or loss of such equipment which occurs during the

560 car-sharing period.

561 (d) Motor vehicle safety recalls.—At the time a motor

562| wvehicle owner registers as a shared vehicle owner on a peer-to-

563| peer car-sharing program and before the shared vehicle owner may

564| make a shared vehicle available for car sharing on the peer-to-

565| peer car-sharing program, the peer-to-peer car-sharing program

566 must:

567 1. Verify that the shared vehicle does not have any safety

568 recalls on the vehicle for which the repairs have not been made;

569 and
570 2. Notify the shared vehicle owner that if the shared

571 vehicle owner:

572 a. Has received an actual notice of a safety recall on the

573 vehicle, he or she may not make a vehicle available as a shared

574 vehicle on the peer-to-peer car-sharing program until the safety

575 recall repair has been made.
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576 b. Receives an actual notice of a safety recall on a

577 shared vehicle while the shared vehicle is made available on the

578 peer-to-peer car-sharing program, he or she shall remove the

579 shared vehicle as available on the peer-to-peer car-sharing

580| program as soon as practicably possible after receiving the

581 notice of the safety recall and until the safety recall repair

582 has been made.

583 c. Receives an actual notice of a safety recall while the

584 shared vehicle is in the possession of a shared vehicle driver,

585| he or she shall notify the peer-to-peer car-sharing program

586 about the safety recall as soon as practicably possible after

587 receiving the notice of the safety recall, so that he or she may

588 address the safety recall repair.

589 (7) CONSTRUCTION.—This section does not limit:

590 (a) The liability of a peer-to-peer car-sharing program

591 for any act or omission of the peer-to-peer car-sharing program

592 which results in bodily injury to a person as a result of the

593| use of a shared vehicle through peer-to-peer car sharing; or

594 (b) The ability of a peer-to-peer car-sharing program to

595 seek, by contract, indemnification from the shared vehicle owner

596| or the shared vehicle driver for economic loss resulting from a

597| breach of the terms and conditions of the peer-to-peer car-

598 sharing program agreement.

599 Section 4. This act shall take effect January 1, 2022.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 387 Improvements to Real Property
SPONSOR(S): Tourism, Infrastructure & Energy Subcommittee, Fine and others
TIED BILLS: IDEN./SIM. BILLS:
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Tourism, Infrastructure & Energy Subcommittee 17Y,0N Willson Keating
2) Local Administration & Veterans Affairs 15Y,0N Darden Miller
Subcommittee
3) Ways & Means Committee 15Y,2N Curry Aldridge
4) Commerce Committee Willson Hamon

SUMMARY ANALYSIS

In 2010, the Legislature provided specific authority for local governments to create Property Assessed Clean
Energy (PACE) programs to provide up-front financing for certain qualifying improvements. Under these
programs, property owners may apply to the local government for funding to finance a qualifying improvement
and voluntarily enter into a financing agreement with the local government. “Qualifying improvements” include
energy conservation and efficiency improvements, renewable energy improvements, and wind resistance
improvements to existing facilities. Property owners finance qualifying improvements through a non-ad valorem
assessment on their property. Local governments determine whether to offer a residential or commercial PACE
program, whether to administer the program directly or through a for-profit or not-for-profit administrator, or any
combination thereof.

The bill adds several consumer protections relating to the current PACE program, including:

e Specifying that a financing agreement may not be used to fund ancillary work not meeting specified
conditions.

e Capping the total of all non-ad valorem assessments, plus any mortgage-related debt on the property,
at 97 percent of a residential property’s fair market value.

¢ Requiring a determination that a residential property owner is able to pay the assessment and meets
certain minimum creditworthiness requirements.

e Allowing property owners to cancel a financing agreement within three days of execution.
Ensuring that financing agreements do not exceed the estimated useful life of the qualifying
improvement.

¢ Requiring acknowledgement of a number of key terms and disclosures, both orally and in writing,
before execution of the financing agreement by the property owner.

¢ Requiring the appropriate licensure and background screening for contractors who install qualifying
improvements under a PACE program.

¢ Requiring verification that the work was completed to code before funds are disbursed.
Imposing certain marketing and communication guidelines, including limitations and prohibitions on
solicitation, advertising, and other inducements.

e Specifying terms relating to enforceability of contracts for qualifying improvements and associated
remedies.

The bill also requires the local government to post an online annual report documenting certain PACE
activities.

The bill does not have a fiscal impact on state government. The bill does not appear to impact local
government revenues, but may have an insignificant negative impact on local government expenditures.

The bill takes effect on July 1, 2021.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Current Situation

Property Assessed Clean Enerqy (PACE) Programs

Generally, Property Assessed Clean Energy (PACE) programs enable local governments to establish
programs to provide financing for certain qualifying improvements on real property which reduce energy
consumption and increase energy efficiency. PACE allows individual property owners to contract
directly with qualified contractors for energy efficiency and renewable energy projects. The local
government issues revenue bonds and uses the proceeds to provide initial project funding, which
bonds are repaid by non-ad valorem assessments on participating property owners’ tax bills.* The first
residential PACE program was launched in 2008 in Berkeley and Palm Desert, California.? PACE
programs are active in 24 states plus Washington D.C., but only California, Florida, and Missouri offer
residential PACE programs.®

PACE in Florida

In 2010, the Legislature provided specific authority for local governments to create PACE programs.*
The statute® provides supplemental authority to local governments® concerning qualified improvements
to residential and non-residential real property. The law provides that if a local government authorizes a
PACE program, property owners may apply to the local government for funding to finance a qualifying
improvement and voluntarily enter into a financing agreement with the local government.” “Qualifying
improvements” include energy conservation and efficiency improvements, renewable energy
improvements, and wind resistance improvements to existing facilities.®

At least 30 days before entering into the financing agreement, the property owner must provide notice
to any mortgage holder or loan servicer of the intent to enter into the agreement, the maximum amount
to be financed, and the maximum annual assessment required to repay the amount.® The law provides
that an acceleration clause for “payment of the mortgage, note, or lien or other unilateral modification
solely as a result of entering into a financing agreement ... is not enforceable.”*® However, the
mortgage holder or loan servicer may increase the required monthly escrow by an amount necessary to
pay annually the qualifying improvement assessment.

The law authorizes a local government to partner with one or more other local governments to provide
and finance qualifying improvements, levy a non-ad valorem assessment to fund a qualifying
improvement, incur debt to provide financing for qualifying improvements, and collect costs incurred
from financing qualifying improvements through a non-ad valorem assessment. These non-ad valorem
assessments are senior to existing mortgage debt,'* so if the homeowner defaults on their mortgage or

1 For more information, See http://www.pacenation.org and http://floridapace.gov/ (last visited Mar. 7, 2021).

2 NCSL, PACE Financing https://www.ncsl.org/research/energy/pace-financing.aspx (last visited Mar. 7, 2021).

3 California offers residential PACE financing for improvements related to electric vehicle charging, infrastructure, energy efficiency,
renewable energy, seismic strengthening and water efficiency. Missouri offers PACE financing for improvements related to energy
efficiency and renewable energy. Additionally, Maine offers residential programs without holding a lien against properties. NCSL, A
Clean-Energy Financing Program for Homeowners Now Has Tougher Consumer Protections (Nov. 17, 2017),
https://www.ncsl.org/bookstore/state-legislatures-magazine/clean-energy-financing-consumer-protection.aspx. See also PACE Nation,
PACE Programs https://www.pacenation.org/pace-programs/ (last visited Mar. 9, 2021).

4 Ch. 2010-139, Laws of Fla.

5S.163.08, F.S.

6 Section 163.08(2)(a), F.S., defines “local government” as a county, a municipality, a dependent special district as defined in s.
189.012, or a separate legal entity created pursuant to s. 163.01(7) (the Florida Interlocal Cooperation Act).”

7S.163.08(4), F.S.

8 S. 163.08(2)(b), F.S.

9S.163.08(13), F.S.

105, 163.08(15), F.S.

11 See ss. 125.01(1)(r), 170.01 and 170.09, F.S.
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goes into foreclosure, the delinquent PACE assessment payments may be recovered before the
mortgage. Current law also specifies that a PACE program may be administered by a for-profit entity or
a not-for-profit organization on behalf of and at the discretion of the local government.

In 2012, the Legislature expanded the definition of “local government” to allow a partnership of local
governments formed pursuant to the Florida Interlocal Cooperation Act? to enter into a financing
agreement wherein the partnership, as a separate legal entity, imposes the PACE assessment.®

To participate in a PACE program, a property owner must have paid property taxes and not been
delinquent for the previous three years.'* The total assessment cannot be for an amount greater than
20 percent of the just value of the property as determined by the county property appraiser, unless
consent is obtained from the mortgage holders.*®

In Florida, local governments typically have multiple non-exclusive agreements with a number of PACE
providers.'® Generally, PACE providers are private companies that administer the local government’s
PACE program on behalf of the local government and provide funding from private sources. PACE
providers generally act as the program administrator for special districts created pursuant to an
interlocal agreement between two or more Florida local governments. Once the PACE district is
created, additional counties or municipalities may join the special district as members, authorizing the
PACE provider for the special district to administer PACE programs on behalf of the newly joined
members.t” PACE providers generally maintain a list of approved contractors authorized to provide
qualifying improvements.8

For example, Broward County authorizes the following PACE providers:*°

¢ Counterpointe Energy Solutions provides financing under the “AllianceNRG” Program
(residential) and the "CounterpointeSRE" Program (commercial). Administers PACE program
for the Florida PACE Funding District.

e Berkadia administers a commercial PACE program. Administers PACE program for the Florida
Renewable Energy District.

e CleanFund administers a commercial PACE program. Administers PACE program for the
Florida Renewable Energy District.

¢ Dividend Finance administers the “Dividend” Program. Administers PACE program for the
Florida Renewable Energy District.

e Greenworks Lending administers a commercial PACE program. Administers PACE program for
the Florida Renewable Energy District.

e Lever Energy Capital administers a commercial PACE program. Administers PACE program for
the Florida Resiliency and Energy District.

e PACE Funding Group, LLC administers the “PACEfunding” Program (residential). Administers
PACE program for the Florida Resiliency and Energy District.

¢ Rahill administers a commercial PACE program. Administers PACE program for the Florida
Resiliency and Energy District.

¢ Renew Financial administers PACE programs under the “RenewPACE” Program (residential
and commercial). Administers PACE program for the Florida Green Finance Authority.

¢ Renovate America administers the “HERO” Program.

e Structured Finance Associates administers a commercial PACE program. Administers PACE
program for the Florida Renewable Energy District.

2.5, 163.01(7), F.S.

13 Ch. 2012-117, Laws of Fla.

14 5.163.08(9), F.S.

15 5. 163.08(12)(a), F.S.

16 See Florida Pace Funding Agency, Service Areas, https://floridapace.gov/serviceareas/ (last visited Mar. 17, 2021).

17 See Green Corridor Property Assessed Clean Energy (PACE) District Town of Cutler Bay, Florida Financial Report for the Fiscal
Year Ended Sept. 30, 2014, at 13,
https://flauditor.gov/pages/specialdistricts_efile%20rpts/2014%20green%20corridor%20property%20assessed%20clean%20energy%?2
O(pace)%20district.pdf (last visited Mar. 9, 2021).

18 See Sarasota County, PACE, https://www.scgov.net/government/uf-ifas-extension-and-sustainability/pace (last visited Mar. 9, 2021).
19 Broward County, Energy & Sustainability Program: Property Assessed Clean Energy (PACE)
https://www.broward.org/Climate/EnergyAndSustainabilityProgram/pages/pace.aspx (last visited Mar. 9, 2021).
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¢ Twain Financial Partners administers a commercial PACE program. Administers PACE program
for the Florida Resiliency and Energy District.

e Ygrene administers the “Clean Energy Program” (residential and commercial). Administers
PACE program for the Clean Energy Green Corridor Pace District.?°

Local governments may choose whether to offer a residential or commercial PACE program, whether
to administer the program directly or through a third-party PACE provider, or any combination thereof.

Currently, PACE financing typically offers an average interest rate of 6 to 8 percent, not including
additional associated fees, which is repaid over a term of 15 to 20 years. Interest rates and fees for a
project are set by the PACE provider when the agreement is finalized with the property owner.?!

Federal Housing Finance Agency and Super-Priority Liens

In 2010,%2 and again in 2014, the Federal Housing Finance Agency (FHFA) directed mortgage
underwriters Fannie Mae and Freddie Mac not to purchase mortgages of homes encumbered by a first-
lien PACE loan due to its senior status above a mortgage. Under normal circumstances, real estate lien
priority is established by the order in which the liens are filed.?*

According to the FHFA, such super-priority liens increase the risk of losses to taxpayers. Fannie Mae
and Freddie Mac support the housing finance market by purchasing, guaranteeing, and securitizing
single-family mortgages. Therefore, mortgages supported by Fannie Mae and Freddie Mac must
remain in first-lien position, meaning they have first priority in receiving the proceeds from the sale of a
property in foreclosure. Although FHFA generally supports energy retrofit financing programs, FHFA
acknowledges that such programs should be structured to ensure protection of the core financing for
the home.?®

This restriction has two potential implications for borrowers. First, a homeowner with a first-lien PACE
loan may not refinance their existing mortgage with a Fannie Mae or Freddie Mac mortgage. Second,
anyone wanting to buy a home that already has a first-lien PACE loan cannot use a Fannie Mae or
Freddie Mac loan for the purchase. These restrictions may reduce the marketability of the house or
require the homeowner to pay off the PACE loan before selling the house.?®

20 See PACE Broward, Frequently Asked Questions,
https://www.broward.org/Climate/EnergyAndSustainabilityProgram/Documents/PACE%20Broward%20FAQ%20Sheet_Update4 09212
018.pdf (last visited Mar. 9, 2021).

2! palm Beach County, PACE Frequently Asked Questions https://discover.pbcgov.org/resilience/Pages/PACE-Frequently-Asked-
Questions.aspx (last visited Mar. 9, 2021).

22 Federal Housing Finance Agency, FHFA Statement on Certain Energy Retrofit Loan Programs (July, 6, 2010),
http://www.fhfa.gov/Media/PublicAffairs/Pages/FHFA-Statement-on-Certain-Energy-Retrofit-Loan-Programs.aspx (last visited Mar. 7,
2021). See also Federal Housing Financial Agency, Statement of the Federal Housing Finance Agency on Certain Super Priority Liens
(December 22, 2014)(“FHFA wants to make clear to homeowners, lenders, other financial institutions, state officials, and the public that
Fannie Mae and Freddie Mac’s policies prohibit the purchase of a mortgage where the property has a first-lien PACE loan attached to
it”) http://www.fhfa.gov/Media/PublicAffairs/Pages/Statement-of-the-Federal-Housing-Finance-Agency-on-Certain-Super-Priority-
Liens.aspx (last visited Mar. 7, 2021).

23 FHFA, Statement of the Federal Housing Finance Agency on Certain Super-Priority Liens (Dec. 22, 2014),
https://www.fhfa.gov/Media/PublicAffairs/Pages/Statement-of-the-Federal-Housing-Finance-Agency-on-Certain-Super-Priority-
Liens.aspx (last visited Mar. 9, 2021).

24 “Real estate liens generally are ordered so that prior liens are paid in foreclosure before liens filed later in time. For example, a
mortgage loan used to buy the property takes priority over a later mortgage loan used to remodel the home. The earliest and thus
highest priority mortgage loan is known as a first lien, while the subsequent mortgage loan is deemed a second lien. If the homeowner
defaults on the second lien loan, the first lien mortgage holder retains the lien even if the second lien mortgage holder forecloses;
however, the converse is not true. Tax assessments are an exception to this lien priority rule. Generally, unpaid property tax
assessments have priority over other liens, regardless of the date the prior liens were recorded or when the tax assessments became
delinquent. This makes the lien priority for PACE financing senior to liens for mortgage loans closed prior to the homeowner’s
acceptance of the PACE financing. In the case of default by the homeowner on the PACE assessment, local governments and
investors in PACE bonds can expect to collect the balance owed on a PACE assessment before any recovery by a mortgage lender.”
Prentiss Cox, Keeping PACE?: The Case Against Property Assessed Clean Energy Financing Programs, 83 U. Colo. L. Rev. 83, 94
(2011), https://scholarship.law.umn.edu/faculty_articles/549 (last visited Mar. 9, 2021).

25 FHFA Statement on Certain Energy Retrofit Loan Programs, supra, note 22.

26 FHFA Statement on Certain Energy Retrofit Loan Programs, supra, note 22.
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Additionally, in December 2017, the Department of Housing and Urban Development announced that
the Federal Housing Administration will no longer insure new mortgages on properties that include
PACE assessments, citing concerns about the potential for increased losses to the Mutual Mortgage
Insurance Fund resulting from the priority lien status given to such assessments.?’

Some residential PACE programs are now operating with loan loss reserve funds, appropriate
disclosures, or other protections meant to address FHFA's concerns.?® For example, in 2013 California
created a reserve fund to compensate first mortgage lenders in case of a foreclosure or a forced sale
attributable to a PACE loan. Additionally, Oklahoma and Vermont have passed legislation to
downgrade PACE from senior lien to junior lien, and there have been attempts by Congress to revise
residential PACE programs at the federal level, including the 2014 PACE Assessment Protection Act.?®

Consumer Protection

Consumer issues have surrounded the PACE programs from their inception.*® These include the cost
of funding, contractor sales techniques (notably, responding to a limited homeowner problem and
marketing a full house retrofit), rolling the administrative fees for the local government into the PACE
loan amount, product sales at above market interest rates, workmanship issues, inadequate
disclosures, and indiscriminate lending regardless of ability to repay.3!

In response to these consumer issues, Congress amended the Truth in Lending Act in 2018 to direct
the Consumer Financial Protection Bureau to implement federal regulations which provide more
effective consumer protections relating to PACE loans, especially those related to the ability of a
homeowner to repay the loan.*?

The United States Department of Energy maintains “best practice guidelines” for residential PACE
financing programs, which includes measures relating to:

Establishing financial eligibility and verifying property ownership;

Confirming property-based debt, tax assessments, and property valuation;

Reviewing property owner income and debt obligations;

Establishing consumer and lender protections;

Establishing property owner education and disclosures;

Providing a right to cancel the purchase;

Determining appropriate minimum equity requirements and appropriate maximum
assessments;

Providing equipment specifications and energy assessments;

Defining the relationship between PACE assessments and mortgage financing;

Providing for non-acceleration upon property owner default;

Notifying mortgage holders of record; and

Addressing the needs and potential vulnerabilities of low-income and elderly households.*?

2T FHFA, Property Assessed Clean Energy (PACE) Program, 85 Fed. Reg. 11,2738 (Jan. 16, 2020).

28 Commercial PACE programs were not directly affected by FHFA'’s actions because Fannie Mae and Freddie Mac do not underwrite
commercial mortgages.

29 NCSL, PACE Financing https://www.ncsl.org/research/energy/pace-financing.aspx (last visited Mar. 7, 2021).

30 “PACE loans, offered through home improvement contractors, often in door-to-door sales, and secured by a property tax lien, are
collected through a property tax assessment that takes priority over any existing mortgage. PACE programs must be authorized by
state and local governments, but are privately run with little or no government oversight. Over the last two years, there has been a
sharp increase in homeowners seeking assistance from legal services and other organizations in relation to PACE loans. The goal of
improving home energy efficiency is being overshadowed by the lack of adequate consumer protection for these loans. Weak PACE
loan regulation enables contractors to saddle homeowners with debt they cannot afford and puts their homes at risk for foreclosure.”
National Consumer Law Center, Advocates Applaud CFPB’s Intention to Deal with PACE Loan Program Abuses (Mar. 4, 2019),
https://www.nclc.org/media-center/advocates-applaud-cfpbs-intention-to-deal-with-pace-loan-program-abuses.html (last visited Mar. 9,
2021).

31 FHFA, Property Assessed Clean Energy (PACE) Program, 85 Fed. Reg. 11,2738 (Jan. 16, 2020).

32 FHFA, Property Assessed Clean Energy (PACE) Program, 85 Fed. Reg. 11,2738 (Jan. 16, 2020). See also Public Law 115-174
(2018), section 307; codified at 15 U.S.C. 1639c(b)(3)(C). and Bureau of Consumer Financial Protection, Advance Notice of Proposed
Rulemaking on Residential Property Assessed Clean Energy Financing, 84 FR 8479 (Mar. 8, 2019).

33 Department of Energy, Best Practice Guidelines for Residential PACE Financing Programs (Nov. 18, 2016),

https://www.energy.gov/sites/prod/files/2016/11/f34/best-practice-guidelines-RPACE.pdf (last visited Mar. 9, 2021).
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Some local governments in Florida have implemented more stringent consumer protections than those
required by Florida law.3*

Effect of the Bill

The bill amends s. 163.08, F.S., providing a number of changes to the PACE program.

Eligibility for PACE Loans

The bill provides that the total amount of any non-ad valorem assessment for a property under this
section may not exceed 20 percent of the fair market value of the property. Additionally, the total of any
non-ad valorem assessments plus any mortgage-related debt on the property may not exceed 97
percent of the fair market value of the property. The fair market value of the property must be derived
using any methodology commonly used in the real estate finance industry.

The bill requires a PACE program administrator to use certain information to reasonably determine
whether the property owner has the ability to pay the annual assessment for the qualifying
improvement, including the property owner's household income, housing expenses, assets, and other
debt obligations.

The bill specifies that a financing agreement may not be used to fund ancillary work unless the scope of
the ancillary work is directly related to and necessary for the installation and safe operation of a
gualifying improvement and the cost of the ancillary work does not exceed the cost of the individual
gualifying improvement to which it is directly related.

The bill creates definitions for the following terms:

¢ "Facility," means any portion of a building, structure, or site improvement located on a site as
defined in Section 202 of the 2020 Florida Building Code.

e "PACE contractor" means an independent contractor who is authorized under this section to
contract with a property owner to install qualifying improvements on real property and who is not
the owner of the property.

e "Program administrator" means a for-profit or not-for-profit entity which administers a qualifying
improvement program on behalf and at the discretion of a local government.

e "Qualifying improvement program" means a program that includes financing and administration
activities undertaken by a program administrator or other authorized entity for property owners
to purchase and install qualifying improvements on a building or facility.

e "Residential property" means real estate on which any of the following is located:

o One single-family residential unit or one multifamily structure containing one to four
residential units;

o Single-family residential units such as condominiums, townhouses, timeshares, mobile
homes, or houses in a subdivision that may be legally sold, leased, or otherwise
conveyed on a unit-by-unit basis, regardless of whether the units are a part of a larger
building or parcel containing more than four residential units.

Written Disclosures

The bill specifies that, before entering into a financing agreement for a qualifying improvement, the
local government or program administrator must determine if:

e The property owner is current on all mortgage debt on the property and has had no more than
one late payment exceeding 30 days during the 12 months immediately preceding the
application date.

e The holders or loan servicers of any mortgage encumbering or otherwise secured by the
property have received notice of the assessment at least 30 days in advance.

34 See, e.g., Palm Beach County, Ord. No. 2017-012, Section 6. Disclosure Requirements
https://discover.pbcgov.org/resilience/PDF/PACE_ORDINANCE_2017-012%20-%20ADA%20Compliant.pdf (last visited Mar. 9, 2021).
STORAGE NAME: h0387e.COM PAGE: 6
DATE: 4/18/2021



e Property owners whose taxes are paid through an escrow account have notified the holder of
the escrow account that a non-ad valorem assessment will be imposed upon the property.

o The term of the financing agreement does not exceed the estimated useful life of the qualifying
improvement.
The property owner has acknowledged certain written disclosures, as described below.

e Aresidential property owner has not been subject to a bankruptcy proceeding within the last 7
years unless it was discharged or dismissed more than 2 years prior.

e Aresidential property owner is current on nonmortgage debt excluding medical debt, and has
had no more than one late payment exceeding 30 days during the 12 months.

e The property is within the geographic boundaries of the applicable qualifying improvement
program.

e The property owner has obtained or sought to obtain additional qualifying improvements on the
same property that have not yet been recorded.

The bill requires that the local government or program administrator, before execution of the financing
agreement, provide a written disclosure form to the property owner, which contains the key terms of the
agreement, including:

e A description of the qualifying improvement;

¢ The total financed amount, including the cost of the qualifying improvement, ancillary work,
installation, program fees, and prepaid interest, if any;

The annual assessment process and yearly payment schedule;

The amount of the annual assessment;

The term of the total financed amount;

The interest rate for the financed amount;

The annual percentage rate;

The total estimated annual costs that the residential real property owner will have to pay under

the assessment contract, including applicable fees;

e The total estimated average monthly equivalent amount of funds the residential real property
owner would have to save in order to pay the annual costs of the assessment, including
applicable fees;

o The estimated date when the residential real property owner's first property tax payment, which
includes the assessment, will be due.

The disclosure form must contain the following statements, which must be individually acknowledged in
writing:

e "I UNDERSTAND THAT IF | SELL OR REFINANCE THE PROPERTY, | MAY BE REQUIRED
TO PAY OFF THE OUTSTANDING FINANCED AMOUNT AS A CONDITION OF THE SALE
OR THE REFINANCE OF THE PROPERTY." (This disclosure must be made in 24-point, bold
font.)

¢ "l understand that the annual assessment will be paid when property taxes are paid and will
result in a lien being placed on my property."

e "l understand that the annual assessment will be added to my property tax bill and if | pay my
property taxes through my mortgage payment using an escrow account, | must notify my
mortgage lender."

e "l understand that if | fail to pay the annual assessment, | may incur penalties and fees and the
local government could issue a tax certificate which might result in the loss of my property."

e “l understand that any potential utility or insurance savings are not guaranteed and will not
reduce the assessment or total assessment amount.”

e "l understand that | have 3 days to cancel the financing agreement. The 3-day right expires on
midnight of the third business day after | sign the agreement.”

o “l understand that the local government, program administrator, or PACE contractor do not
provide tax advice and that | should seek professional tax advice if | have questions regarding
tax credits, tax deductibility, or other tax impacts of the qualifying improvement or the
assessment contract.

e "l understand that | cannot be assessed a penalty if | prepay the outstanding financed amount.”
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A printed cancellation form must be provided to the property owner no later than the time the property
owner signs the financing agreement that allows the property owner to cancel the contract.

Oral Disclosures

The bill requires the local government or program administrator to conduct an oral, recorded, telephone
call in the owner’s preferred language, and which uses plain language, confirming the disclosures
described above. The owner or their representative must provide written acknowledgement that the oral
confirmation was given. The bill also requires that the local government or program administrator
develop additional procedures to address the needs and concerns of elderly persons.

Other Encumbrances on Property

The bill prohibits a PACE loan on any residential real property where an existing loan encumbering the
property is subject to:

e A negative amortization schedule;

e A balloon payment; or

o Pre-payment fees, other than nominal administrative costs.

Contractor Screening

The bill states that a local government or program administrator may not enroll a PACE contractor who
offers financing on residential real property unless:

o The PACE contractor maintains in good standing an appropriate license from the state, if
applicable, as well as any other permits, licenses, or registrations required for engaging in its
business in the jurisdiction where it operates and maintains all state required bond and
insurance coverage.

o The PACE contractor agrees, in writing, to comply with all applicable laws, including applicable
advertising and marketing laws and regulations and other requirements in the bill.

e A process exists to enroll new PACE contractors, including a reasonable review of the
contractor’s:

o Relevant work or project history,

o Financial and reputational background checks, and

o Status on the Better Business Bureau or other online platforms that track contractor
reviews.
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Contractor Payment

The bill requires that, before disbursing funds to a PACE contractor for a qualifying improvement on
residential real property, the local government or program administrator must first confirm that the
applicable work or service has been completed and that the local government has determined the work
complies with applicable codes and standards, including but not limited to the Florida Building Code
and the Florida Fire Prevention Code.

The bill also prohibits disclosure of the maximum financing amount for which a residential real property
owner is eligible to the PACE contractor or to a third party engaged in soliciting assessment contracts
under the PACE program.

Marketing and Communications Guidelines

The bill requires that a local government, program administrator, or PACE contractor, or a third party
engaged in marketing on the behalf of these entities, must comply with the following marketing and
communications guidelines and may not:
e Suggest or imply that:
o An assessment authorized pursuant to this section is a government assistance program;
o Qualifying improvements are free or provided at no cost, or that the financing related to
an assessment authorized pursuant to this section is a free or no cost program; or
o The financing of a qualifying improvement using the PACE program does not require the
property owner to repay the financial obligation.
o Make any representation as to the tax deductibility of an assessment on residential real
property, but they may encourage a property owner to seek the advice of a tax professional
regarding tax matters related to assessments.

Unenforceable Contracts and Associated Remedies

The bill specifies that a contract to sell or install a qualifying improvement that is related to an
application for financing under a PACE program for a residential property is unenforceable, and a
PACE contractor may not begin work under such a contract, if:
e The property owner would not have entered into the contract but for the belief that the qualifying
improvement or its installation would be paid under the financing agreement;
e The property owner applied for, accepted, and canceled a qualifying improvement financing
agreement within the 3-day right-to-cancel period.

If a PACE contractor has initiated work on a residential property under an unenforceable contract as
determined above, the PACE contractor:
¢ May not receive compensation for that work under the financing agreement.
e Must restore the property to its original condition at no cost to the property owner.
¢ Must immediately return any money, property, and other consideration given by the property
owner. If the property owner provided any property and the PACE contractor does not or cannot
return it, the PACE contractor must immediately return the fair market value of the property or
its value as designated in the contract, whichever is greater.

If the PACE contractor has delivered chattel®® or fixtures to the residential property pursuant to an
unenforceable contract, the PACE contractor has 90 days from the date the contract was executed to
retrieve the chattel or fixtures provided that:
o The PACE contractor has fulfilled certain requirements under the bill.
e The chattel and fixtures can be removed at the PACE contractor's expense without damaging
the property owner's property and practically returned.

35 “Chattel” means “A catch-all category of property mostly associated with movable goods. At common law, chattel included all
property that was not real estate and not attached to real estate. Examples included everything from leases, to cows, to clothes. In
modern usage, chattel often merely refers to tangible movable personal property.” Cornell Law School, Legal Information Institute,
https://www.law.cornell.edu/wex/chattel#:~:text=A%20catch%2Dall%20category%200f,to%20tangible%20movable%20personal%20pro
perty (last visited Apr. 17, 2021).
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https://www.law.cornell.edu/wex/chattel#:~:text=A%20catch%2Dall%20category%20of,to%20tangible%20movable%20personal%20property

e The residential property owner may retain any chattel or fixtures provided pursuant to an
unenforceable contract if a PACE contractor fails to comply with these provisions.

A contract which is otherwise unenforceable remains enforceable if the residential property owner
waives his or her right to cancel the contract, allows the PACE contractor to proceed with the
installation of the qualifying improvement, and cancels the financing agreement.

Limitations and Prohibitions on Solicitation, Advertising, and Other Inducements

The bill specifies that a program administrator may not authorize a PACE contractor or third party to
advertise the availability of financing agreements or solicit property owners on behalf of the program
administrator, unless:

e The PACE contractor or third party maintains the appropriate registration or certification from
the Construction Industry Licensing Board or any other permit, license, or registration required
to conduct business in the jurisdiction where it operates, and provides proof of having the
required bond and insurance coverage amounts.

o The program administrator obtains the PACE contractor's or third party's written agreement that
the PACE contractor or third party will meet applicable laws and rules and qualifying
improvement program policies and procedures, including those on advertising and marketing.

A local government or program administrator may not:

e Provide any direct or indirect cash payment or thing of material value to a PACE contractor in
excess of the actual price charged by that PACE contractor for the sale and installation of the
gualifying improvements that are financed by a financing agreement. However, a local
government or program administrator may provide information or services to a PACE contractor
to facilitate the installation of a qualifying improvement for a property owner.

e Reimburse a PACE contractor for its expenses for advertising and marketing campaigns and
materials. A program administrator and a PACE contractor may share expenses in connection
with joint advertising and marketing campaigns and materials, if the expenses are shared on a
commercially reasonable basis.

o Provide any direct cash payment or other thing of material value to a property owner explicitly
conditioned upon the property owner entering into a financing agreement. However, a program
administrator may offer programs or promotions that provide reduced fees or interest rates if the
reduced fees or interest rates are reflected in the financing agreements and are not provided to
the property owners as cash consideration.

e Provide to a PACE contractor engaged in soliciting financing agreements on its behalf any
information that discloses the amount of funds for which a property owner is eligible for
qualifying improvements or the amount of equity in a property.

For residential properties, a PACE contractor may not provide a different price for a qualifying
improvement financed under this section than the PACE contractor would provide if the property owner
paid for the improvement in cash.

Annual Report

The bill requires each local government that has authorized a PACE program post an annual report on
its website by April 1 containing the following information:

e The number of qualifying improvements funded.

¢ The aggregate, average, and median dollar amounts of annual and total qualifying
improvements assessments funded.

o The percentage, the number, and the dollar value of qualifying improvements assessments
represented by the category types consisting of energy efficiency, renewable energy, and wind
resistance.

e The number of defaulted assessments including the total number and defaulted amount, the
number and dates of missed payments, the total number of parcels defaulted and years in
default, and the percentage of defaults by total assessments.

e A summary of all reported violations of this section, including the resolution of each.
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¢ The estimated number of jobs created.
¢ The number and percentage of homeowners 60 years of age or older participating in a
qualifying improvement program.
B. SECTION DIRECTORY:
Section 1 Amends s. 163.08, F.S., providing for certain requirements related the property
assessed clean energy program.

Section 2 Provides an effective date of July 1, 2021.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:

None.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:
The bill may have an insignificant negative impact on local government expenditures as a result of
the annual report requirement.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

To the extent that a local government or program administrator does not already impose similar
consumer protection measures, the bill will benefit property owners who choose to finance qualifying
improvements through a PACE program by ensuring that property owners are fully informed as to the
key terms and potential consequences of a PACE loan and by requiring a determination that they are
capable of repaying the loan. The bill may result in fewer defaults and potential foreclosures.

D. FISCAL COMMENTS:
None.

. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not Applicable. This bill does not appear to require counties or municipalities to spend funds or take
action requiring the expenditures of funds; reduce the authority that counties or municipalities have
to raise revenues in the aggregate; or reduce the percentage of state tax shared with counties or
municipalities.

2. Other:

None.
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B. RULE-MAKING AUTHORITY:
The bill neither mandates nor authorizes rulemaking by executive branch agencies.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On March 11, 2021, the Tourism, Infrastructure & Energy Subcommittee considered a proposed committee
substitute and reported the bill favorably as a committee substitute. The amendment:
¢ Removed all provisions of the bill that expanded the list of qualifying improvements eligible for the
PACE program; and
o Enhanced consumer protections for the PACE program.

This analysis is drafted to the committee substitute as passed by the Tourism, Infrastructure & Energy
Subcommittee.
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CS/HB 387 2021

1 A bill to be entitled

2 An act relating to improvements to real property;

3 amending s. 163.08, F.S.; providing and revising

4 definitions; prohibiting financing agreements for

5 qualifying improvements to fund ancillary work unless
6 specified criteria are met; prohibiting financing

7 agreements for qualifying improvements from being

8 approved unless specified criteria are met; requiring
9 the program administrator or other entity to use

10 specified information provided by the property owner
11 to determine the owner's ability to pay the annual

12 non-ad valorem assessment; providing criteria to be
13 used in making the determination; requiring the local
14 government or program administrator to develop a

15 written disclosure form to be given to property owners
16 that meets specified criteria; requiring the local

17 government or program administrator to provide a

18 printed cancellation form to and conduct an oral,

19 recorded telephone call with the property owner at a
20 specified time and containing specified information;
21 requiring the local government or program
22 administrator to develop procedures to address the
23 needs of elderly persons; specifying the total amount
24 of any non-ad valorem assessment that may be assessed
25 on properties as a result of qualifying improvements;

Page 1 of 28

CODING: Words stricken are deletions; words underlined are additions.
hb0387-01-c1



F L ORTIDA H O U S E O F R EPRESENTATI V E S

26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50

CS/HB 387 2021

prohibiting local governments or program
administrators from offering financing for certain
qualifying improvements if those financing agreements
meet certain criteria; providing criteria that must be
met before a local government or program administrator
may enroll a PACE contractor to offer financing for
residential properties; specifying criteria that must
be met before a PACE contractor may receive funds for
qualifying improvements on residential properties;
providing market and communications guidelines that
must be met when communicating with residential real
property owners; specifying the types of contracts
that are unenforceable and for which PACE contractors
may not begin work; providing procedures for the
return of chattel and fixtures that were installed in
an unenforceable contract; prohibiting PACE
contractors from engaging in specified activities
concerning PACE contractors; requiring local
governments that have authorized qualifying
improvement programs to post specified information on
their websites on an annual basis; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:
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51 Section 1. Section 163.08, Florida Statutes, is amended to
52 read:
53 163.08 Supplemental authority for improvements to real

54 property.—

55 (1) (a) In chapter 2008-227, Laws of Florida, the

56| Legislature amended the energy goal of the state comprehensive
57| plan to provide, in part, that the state shall reduce its energy
58 requirements through enhanced conservation and efficiency

59| measures in all end-use sectors and reduce atmospheric carbon

60| dioxide by promoting an increased use of renewable energy

61| resources. That act also declared it the public policy of the

62| state to play a leading role in developing and instituting

63 energy management programs that promote energy conservation,

64 energy security, and the reduction of greenhouse gases. In

65 addition to establishing policies to promote the use of

66 renewable energy, the Legislature provided for a schedule of

67 increases in energy performance of buildings subject to the

68 Florida Energy Efficiency Code for Building Construction. In

69 chapter 2008-191, Laws of Florida, the Legislature adopted new
70 energy conservation and greenhouse gas reduction comprehensive
71| planning requirements for local governments. In the 2008 general
72 election, the voters of this state approved a constitutional

73 amendment authorizing the Legislature, by general law, to

74| prohibit consideration of any change or improvement made for the

75| purpose of improving a property's resistance to wind damage or
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76 the installation of a renewable energy source device in the

77 determination of the assessed value of residential real

78| property.

79 (b) The Legislature finds that all energy-consuming-

80 improved properties that are not using energy conservation

81 strategies contribute to the burden affecting all improved

82| property resulting from fossil fuel energy production. Improved
83| property that has been retrofitted with energy-related

84| qualifying improvements receives the special benefit of

85| alleviating the property's burden from energy consumption. All
86| improved properties not protected from wind damage by wind

87 resistance qualifying improvements contribute to the burden

88 affecting all improved property resulting from potential wind
89| damage. Improved property that has been retrofitted with wind
90 resistance qualifying improvements receives the special benefit
91 of reducing the property's burden from potential wind damage.
92 Further, the installation and operation of qualifying

93 improvements not only benefit the affected properties for which
94 the improvements are made, but also assist in fulfilling the

95 goals of the state's energy and hurricane mitigation policies.
96 In order to make qualifying improvements more affordable and

97 assist property owners who wish to undertake such improvements,
98 the Legislature finds that there is a compelling state interest
99| 1in enabling property owners to voluntarily finance such

100 improvements with local government assistance.
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101 (c) The Legislature determines that the actions authorized
102 under this section, including, but not limited to, the financing
103 of qualifying improvements through the execution of financing
104 agreements and the related imposition of voluntary assessments
105 are reasonable and necessary to serve and achieve a compelling
106 state interest and are necessary for the prosperity and welfare
107 of the state and its property owners and inhabitants.

108 (2) As used in this section, the term:

109 (a) "Facility" means any portion of a building, structure,

110| or site improvement located on a site as defined in s. 202 of

111 the 2020 Florida Building Code.

112 (b) "Local government" means a county, a municipality, a
113| dependent special district as defined in s. 189.012, or a
114 separate legal entity created pursuant to s. 163.01(7).

115 (c) "PACE contractor" means an independent contractor who

116 is authorized under this section to contract with a property

117 owner to install qualifying improvements on real property and

118 who is not the owner of such property.

119 (d) "Program administrator" means a for-profit or not-for-

120 profit entity which administers a qualifying improvement program

121 on behalf and at the discretion of a local government.

122 (e)4k)r "Qualifying improvement" includes any:
123 1. Energy conservation and efficiency improvement, which
124 is a measure to reduce consumption through conservation or a

125| more efficient use of electricity, natural gas, propane, or
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126 other forms of energy on the property, including, but not

127 limited to, air sealing; installation of insulation;

128 installation of energy-efficient heating, cooling, or

129| wventilation systems; building modifications to increase the use
130 of daylight; replacement of windows; installation of energy

131 controls or energy recovery systems; installation of electric
132| wvehicle charging equipment; and installation of efficient

133 lighting equipment.

134 2. Renewable energy improvement, which is the installation
135| of any system in which the electrical, mechanical, or thermal
136| energy is produced from a method that uses one or more of the
137 following fuels or energy sources: hydrogen, solar energy,

138 geothermal energy, bioenergy, and wind energy.

139 3. Wind resistance improvement, which includes the

140| products and installation for—but—3sneottimited—Fo:

141 a. Improving the strength of the roof deck attachment;
142 b. Creating a secondary water barrier to prevent water

143 intrusion;

144 c Installing wind-resistant shingles;

145 d. Installing gable-end bracing;

146 e. Reinforcing roof-to-wall connections;

147 f. 1Installing storm shutters; or

148 g. Installing opening protections.

149 (f) "Qualifying improvement program" means a program that

150 includes the financing and administration activities undertaken
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by a local government or program administrator for property

owners to purchase and install qualifying improvements on a

building or facility.

(g) "Residential property" means real property upon which

any of the following is located:

1. One single-family residential unit or one multifamily

structure containing one to four residential units; or

2. Single-family residential units such as condominiums,

townhouses, timeshares, mobile homes, or houses in a subdivision

that may be legally sold, leased, or otherwise conveyed on a

unit-by-unit basis, regardless of whether the units are a part

of a larger building or parcel containing more than four

residential units.

(3) A local government may levy non-ad valorem assessments
to fund qualifying improvements.

(4) Subject to local government ordinance or resolution, a
property owner may apply to the local government for funding to
finance a qualifying improvement and enter into a financing
agreement with the local government. Costs incurred by the local
government for such purpose may be collected as a non-ad valorem
assessment. A non-ad valorem assessment shall be collected
pursuant to s. 197.3632 and, notwithstanding s. 197.3632(8) (a),
shall not be subject to discount for early payment. However, the
notice and adoption requirements of s. 197.3632(4) do not apply

if this section is used and complied with, and the intent
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176 resolution, publication of notice, and mailed notices to the

177 property appraiser, tax collector, and Department of Revenue

178 required by s. 197.3632(3) (a) may be provided on or before

179| August 15 in conjunction with any non-ad valorem assessment

180 authorized by this section, if the property appraiser, tax

181 collector, and local government agree.

182 (5) Pursuant to this section or as otherwise provided by
183 law or pursuant to a local government's home rule power, a local
184| government may enter into a partnership with one or more local
185| governments for the purpose of providing and financing

186| qualifying improvements.

187 (6) A qualifying improvement program may be administered
188| by a for-profit entity or a not-for-profit organization on

189| behalf of and at the discretion of the local government.

190 (7) A local government may incur debt for the purpose of
191| providing such improvements, payable from revenues received from
192 the improved property, or any other available revenue source

193| authorized by law.

194 (8) A local government may enter into a financing

195 agreement only with the record owner of the affected property.
196| Any financing agreement entered into pursuant to this section or
197 a summary memorandum of such agreement shall be recorded in the
198| public records of the county within which the property is

199 located by the sponsoring unit of local government within 5 days

200 after execution of the agreement. The recorded agreement shall
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201| provide constructive notice that the non-ad valorem assessment

202 to be levied on the property constitutes a lien of equal dignity
203 to county taxes and assessments from the date of recordation.

204 (9) A financing agreement may not be used to fund

205 ancillary work unless the scope of the ancillary work is

206| directly related to and necessary for the installation and safe

207 operation of a qualifying improvement and the cost of the

208 ancillary work does not exceed the cost of the individual

209| qualifying improvement to which it is directly related.

210 (10) 4% A Before—entering—inteo—a financing agreement for a

211| qualifying improvement may not be approved unless+ the local

212| government or program administrator, as applicable, has sheld

213| reasonably determined determine that:

214 (a) All property taxes and any other assessments levied on
215 the same bill as property taxes are paid and have not been

216| delinquent for the preceding 3 years or the property owner's

217| period of ownership, whichever is less; +hat

218 (b) There are no involuntary liens, including, but not

219 limited to, construction liens on the property; £hat

220 (c) No notices of default or other evidence of property-
221| based debt delinquency have been recorded during the preceding 3
222 years or the property owner's period of ownership, whichever is
223 less; and—that

224 (d) The property owner is current on all mortgage debt on

225| the property and has had no more than one late payment exceeding
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226 30 days during the 12 months immediately preceding the

227 application date; The property owner isecurrent—onaltmortgage
228| debt—on—+the proeperty-
229 (e) The holders or loan servicers of any mortgage

230 encumbering or otherwise secured by the property have received

231 the written notice required by subsection (16);

232 (f) Any property owner whose real property taxes are paid

233| through an escrow account has notified the holder of the escrow

234 account that a non-ad valorem assessment will be imposed upon

235| the property pursuant to this section;

236 (g) The term of the financing agreement does not exceed

237| the estimated useful life of the qualifying improvement. The

238 local government or program administrator, as applicable, shall

239| determine the useful life using established third-party

240 standards, including certification criteria from government

241 agencies or nationally recognized standards and testing

242 organizations;

243 (h) The property owner has acknowledged in writing the

244 disclosure statements required by paragraph (12) (b);

245 (1) For residential properties, the property owner has not

246| been subject to a bankruptcy proceeding within the last 7 years

247 unless it was discharged or dismissed more than 2 years before

248 the date that the property owner applied for funding as set

249 forth in subsection (4);

250 (j) For residential properties, the property owner is
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251 current on nonmortgage debt excluding medical debt, and has had

252 no more than one late payment exceeding 30 days during the 12

253| months immediately preceding the date that the property owner

254 applied for funding as set forth in subsection (4);

255 (k) The property is within the geographic boundaries of

256 the applicable qualifying improvement program; and

257 (1) The local government or program administrator, as

258 applicable, has asked if the property owner has obtained or

259 sought to obtain additional qualifying improvements on the same

260| property that have not yet been recorded. The failure of a

261| property owner to disclose information set forth in this

262| subsection does not invalidate a financing agreement or any

263| obligation thereunder, even if the total financed amount of the

264 qualifying improvement exceeds the amount that would otherwise

265 be authorized under subsection (15).

266

267 The existence of a prior qualifying improvement non-ad valorem

268 assessment or a prior financing agreement is not evidence that

269| the financing agreement under consideration is affordable or

270| meets other program requirements.

271 (11) In addition to obtaining the information in

272 subsection (10), and before a local government or program

273 administrator, as applicable, approves a qualifying improvement

274 on residential property, he or she must use information

275 contained in the property owner's application, reasonably
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276 reliable third-party records, or an automated verification

277 system to reasonably determine whether the property owner has

278 the ability to pay the annual non-ad valorem assessment for the

279 qualifying improvement. The local government or program

280 administrator, as applicable, must review the property owner's

281 household income, housing expenses, assets, and other debt

282 obligations. If the local government or program administrator,

283| as applicable, uses an automated verification system, it must be

284 a system that can verify the property owner's income, is not

285| based on predictive or estimation methodologies, and has been

286| determined sufficient for such verification purposes by a

287 federal mortgage lending authority or regulator. In reviewing

288 the property owner's ability to pay, the local government or

289| program administrator, as applicable:

290 (a) When determining the household income, may include the

291 income of any property owner aged 18 years old or older whose

292| name is on the property title. If a person's income is

293 considered, that person's debt obligations must also be

294 considered.

295 (b) May not consider the equity in the property that will

296 secure the non-ad valorem assessment.

297 (c) Shall determine the property owner's debt obligations

298 using reasonably reliable third-party records, including at

299 least, one consumer credit report from an agency that meets the

300 requirements of 15 U.S.C. s. 168la(p). Debt obligations to be
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301 reviewed include:

302 1. Secured and unsecured debt.

303 2. Housing expenses. The local government or program

304 administrator, as applicable, shall make a reasonable estimate

305 of the basic housing expenses based on the number of persons in

306 the household.

307 3. Stated alimony or child support obligations.

308 (d) Shall determine whether the property owner has

309| sufficient income to pay the annual non-ad valorem assessment

310 and that he or she has sufficient residual income to meet his or

311| her household living expenses.

312 (12) FEach local government or program administrator that

313| offers a qualifying improvement program must:

314 (a) Develop a written disclosure form that must be

315| provided to the property owner before he or she executes the

316| financing agreement and which contains the key terms of the

317 agreement, including:

318 1. A description of the qualifying improvement;

319 2. The total financed amount, including the cost of the

320 qualifying improvement, ancillary work, installation, program

321 fees, and prepaid interest, if any;

322 3. The annual non-ad valorem assessment process and yearly

323| payment schedule;

324 4. The amount of the annual non-ad valorem assessment;
325 5. The term of the total financed amount;
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326 6. The interest rate for the financed amount;
327 7. The annual percentage rate;
328 8. The total estimated annual costs that the residential

329 real property owner will have to pay under the assessment

330 contract, including applicable fees;

331 9. The total estimated average monthly equivalent amount

332 of funds the residential real property owner would have to save

333 in order to pay the annual costs of the non-ad valorem

334 assessment, including applicable fees; and

335 10. The estimated due date of the residential real

336| property owner's first property tax payment that includes the

337 non-ad valorem assessment.

338 (b) Include the following statements in the written

339| disclosure form, using the same order as listed in this

340| paragraph, each of which must be individually acknowledged in

341 writing by the property owner:

342 1. "I UNDERSTAND THAT IF I SELL OR REFINANCE THE PROPERTY,

343 I MAY BE REQUIRED TO PAY OFF THE OUTSTANDING FINANCED AMOUNT AS

344 A CONDITION OF THE SALE OR THE REFINANCE OF THE PROPERTY."

345

346| The previous statement must be made in at least 24-point

347 boldfaced type.
348

349 2. "T understand that the annual non-ad valorem assessment

350 will be paid when property taxes are paid and will result in a
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351 lien being placed on my property."

352 3. "T understand that the annual non-ad valorem assessment

353| will be added to my property tax bill and if I pay my property

354 taxes through my mortgage payment using an escrow account, I

355| must notify my mortgage lender."

356 4. "I understand that if I fail to pay the annual non-ad

357 valorem assessment, I may incur penalties and fees and the local

358| government could issue a tax certificate which might result in

359 the loss of my property."

360 5. "I understand that any potential utility or insurance

361 savings are not guaranteed and will not reduce the annual non-ad

362 valorem assessment or total assessment amount."

363 6. "I understand that I have 3 days to cancel the

364 financing agreement. The 3-day right expires at midnight of the

365 third business day after I sign the agreement."

366 7. "I understand that the local government, program

367 administrator, or PACE contractor do not provide tax advice and

368 that I should seek professional tax advice if I have questions

369 regarding tax credits, tax deductibility, or other tax impacts

370 of the qualifying improvement or the assessment contract.

371 8. "I understand that I cannot be assessed a penalty if I

372| prepay the outstanding financed amount."

373 (c) Provide a printed cancellation form to the property

374 owner no later than the time the property owner signs the

375 financing agreement which allows the property owner to cancel
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376 the contract, within the 3-day period specified in subparagraph
377 (b)6.

378 (d) Conduct, with at least one residential real property

379 owner or an authorized representative, an oral, recorded

380 telephone call during which time the local government or program

381 administrator, as applicable, must use plain language. The local

382| government or program administrator, as applicable, must ask the

383| residential real property owner if he or she would like to

384| communicate primarily in a language other than English and, if

385 so, must conduct the call in the owner's preferred language. A

386| local government or program administrator, as applicable may not

387| leave a voicemail to the residential real property owner to

388 satisfy this requirement. The owner or their representative must

389| provide written acknowledgement that the oral confirmation was

390 given. A local government or program administrator, as

391 applicable, as part of this telephone call, must confirm with

392 the residential real property owner:

393 1. That at least one residential real property owner has

394 access to a copy of the assessment contract and financing

395 estimates and disclosures.

396 2. The qualifying improvement that is being financed.

397 3. The total estimated annual costs that the residential

398 real property owner will have to pay under the assessment

399 contract, including applicable fees.

400 4. The total estimated average monthly equivalent amount
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401 of funds the residential real property owner would have to save

402 in order to pay the annual costs of the non-ad valorem

403 assessment, including applicable fees.

404 5. The estimated due date of the residential real property

405 owner's first property tax payment that includes the non-ad

406 valorem assessment.

407 6. The term of the assessment contract.

408 7. That payments for the assessment contract will cause

409| the residential real property owner's annual tax bill to

410 increase, that payments will be made through an additional

411 annual non-ad valorem assessment on the property, and will be

412| paid either directly to the county tax collector's office as

413| part of the total annual secured property tax bill or may be

414| paid through the residential real property owner's mortgage

415 escrow account.

416 8. That the qualifying residential property owner has

417 disclosed whether the property has received or is seeking

418 additional non-ad valorem assessments and has disclosed all

419 other assessments or special taxes that are or are about to be

420 placed on the property.

421 9. That the property will be subject to a lien during the

422 term of the assessment contract and that the obligations under

423 the contract may be required to be paid in full before the

424 residential real property owner sells or refinances the

425 property.
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426 10. That any potential utility or insurance savings are

4277 not guaranteed and will not reduce the annual non-ad valorem

428 assessment or total assessment amount.

429 11. That the local government, program administrator, or

430 PACE contractor do not provide tax advice and that the

431 residential real property owner should seek professional tax

432 advice if he or she has questions regarding tax credits, tax

433| deductibility, or other tax impacts of the qualifying

434 improvement or the assessment contract.

435 (e) The local government or program administrator shall

436| develop additional procedures under this subsection to address

437 the needs and concerns of elderly persons.

438 (13)+43+6> A qualifying improvement shall be affixed or

439 connected to a building or facility that is part of the property
440 and shall constitute an improvement to the building or facility
441 or a fixture attached to the building or facility. An agreement
442 between a local government and a qualifying property owner may
443| not cover wind-resistance improvements in buildings or

444 facilities under new construction or construction for which a
445 certificate of occupancy or similar evidence of substantial

446 completion of new construction or improvement has not been

447 issued.

448 (14) 43+ Any work requiring a license under any applicable

449 law to make or install a qualifying improvement shall be

450| performed by a contractor properly certified or registered
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451
452
453

454 the—propertyr The total amount of any non-ad valorem assessment
455 for a property under this section may not exceed 20 percent of

456 the fair market value of the property Fust—vatuveof the property

ty—appraiser. In addition, the

457 Ao At avma A ey 10 o nar
oo Ot TtCTTmTrnCtO Oy ciiC—COouitcy pPTOoOpPcT

458 total of any non-ad valorem assessments plus any mortgage-

459 related debt on the property may not exceed 97 percent of the

460 fair market value of the property. The fair market value of the

461| property shall be derived using any methodology commonly used in

462 the real estate finance industry.

463 +or—Netwithstanding paragraph —to)—a ror——advaterem

464

465| A2l —er—subparagraph {2 r2-——FthatisSsupportedby an—ecnergy
466| awdit—isnotsubjeettothe Iimits inthis subseetion3if—+the

467

468

469 amognt—of+the non—od—vaoloremasSesSsments

470 (16)443) At least 30 days before entering into a financing

471 agreement, the property owner shall provide to the holders or
472 loan servicers of any existing mortgages encumbering or

473 otherwise secured by the property a notice of the owner's intent
474 to enter into a financing agreement together with the maximum

475| principal amount to be financed and the maximum annual
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476 assessment necessary to repay that amount. A verified copy or
477 other proof of such notice shall be provided to the local

478 government or program administrator, as applicable. A provision

479 in any agreement between the & mortgagee or other lienholder and
480 a property owner, or otherwise now or hereafter binding upon a
481| property owner, which allows for acceleration of payment of the
482| mortgage, note, or lien or other unilateral modification solely
483| as a result of entering into a financing agreement as provided
484 for in this section is not enforceable. This subsection does not
485| 1limit the authority of the holder or loan servicer to increase
486 the required monthly escrow by an amount necessary to annually
487| pay the qualifying improvement assessment.

488 (17)43+4)» At or before the time a purchaser executes a

489| contract for the sale and purchase of any property for which a
490 non-ad valorem assessment has been levied under this section and
491 has an unpaid balance due, the seller shall give the prospective
492| purchaser a written disclosure statement in the following form,
493| which shall be set forth in the contract or in a separate

494 writing:

495
496 QUALIFYING IMPROVEMENTS FOR ENERGY EFFICIENCY, RENEWABLE ENERGY,
497 OR WIND RESISTANCE.—The property being purchased is located

498 within the jurisdiction of a local government that has placed an

499| non-ad valorem assessment on the property pursuant to s. 163.08,

500 Florida Statutes. The non-ad valorem assessment is for a
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501 qualifying improvement to the property relating to energy

502 efficiency, renewable energy, or wind resistance, and is not
503 based on the value of property. You are encouraged to contact
504 the county property appraiser's office to learn more about this
505 and other assessments that may be provided by law.

506 (18)+4+5)» A provision in any agreement between a local
507 government and a public or private power or energy provider or
508 other utility provider is not enforceable to limit or prohibit
509| any local government from exercising its authority under this
510 section.

511 (19)436)» This section is additional and supplemental to
512| county and municipal home rule authority and not in derogation

513| of such authority or a limitation upon such authority.

514 (20) A local government or program administrator, as

515| applicable, may not offer financing for an qualifying

516 improvement authorized pursuant to this section on any

517 residential real property that includes any of the following:

518 (a) A negative amortization schedule;
519 (b) A balloon payment; or
520 (c) Pre-payment fees, other than nominal administrative

521 costs.

522 (21) For residential real property, a local government or

523| program administrator, as applicable:

524 (a) May not enroll a PACE contractor who offers financing

525 on residential real property unless:
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526 1. The local government or program administrator, as

527 applicable, determines that the PACE contractor maintains in

528 good standing an appropriate license from the state, if

529 applicable, as well as any other permits, licenses, or

530 registrations required for engaging in its business in the

531 jurisdiction where it operates and maintains all state required

532 bond and insurance coverage.

533 2. A local government or program administrator, as

534| applicable, obtains the PACE contractor's written agreement that

535| the PACE contractor will comply with all applicable laws,

536| including applicable advertising and marketing laws and

537| regulations and the requirements of subsection (23).

538 (b) Must maintain a process to enroll new PACE contractors

539| that includes reasonable review of the following for each

540 contractor:

541 1. Relevant work or project history.
542 2. Financial and reputational background checks.
543 3. The contractor's status on the Better Business Bureau

544| platform or other online platforms that track contractor

545 reviews.

546 (22) (a) Before disbursing funds to a PACE contractor for a

547 qualifying improvement on residential real property, the local

548 government or program administrator, as applicable, must first

549 confirm that the applicable work or service has been completed

550 and the local government has determined the work complies with
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551 applicable codes and standards, including, but not limited to,

552 the Florida Building Code and the Florida Fire Prevention Code.

553 (b) A local government or program administrator, as

554 applicable, may not disclose the maximum financing amount for

555| which a residential real property owner is eligible to a PACE

556 contractor or to a third party engaged in soliciting assessment

557 contracts financed pursuant to this section.

558 (23) When communicating with residential real property

559| owners, a local government, program administrator, PACE

560 contractor, or a third party engaged in marketing on behalf of

561| these entities, must comply with the following marketing and

562 communications guidelines and may not:

563 (a) Suggest or imply:

564 1. That a non-ad valorem assessment authorized under this

565 section is a government assistance program;

566 2. That qualifying improvements are free or provided at no

567 cost, or that the financing related to an non-ad valorem

568 assessment authorized under this section is free or provided at

569 no cost; or

570 3. That the financing of a qualifying improvement using

571 the program authorized pursuant to this section does not require

572 the property owner to repay the financial obligation.

573 (b) Make any representation as to the tax deductibility of

574 a non-ad valorem assessment on residential real property. A

575 local government, program administrator, or PACE contractor, or
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576 a third party engaged in marketing on behalf of these entities,

577 may encourage a property owner to seek the advice of a tax

578 professional regarding tax matters related to assessments.

579 (24) (a) A contract to sell or install a qualifying

580 improvement that is related to an application for financing in a

581| qualifying improvement program for a residential property is

582 unenforceable and a PACE contractor may not begin work under

583 such a contract if:

584 1. The property owner would not have entered into the

585| contract but for the belief that the qualifying improvement or

586| its installation would be paid under the financing agreement; or

587 2. The property owner applied for, accepted, and canceled

588 a qualifying improvement financing agreement within the 3-day

589 right-to-cancel period set forth in subparagraph (12) (b)6.

590 (b) If a PACE contractor has initiated work on a

591 residential property under an unenforceable contract as

592 determined under paragraph (a), the PACE contractor:

593 1. May not receive compensation for that work under the

594 financing agreement.

595 2. Shall restore the property to its original condition at

596| no cost to the property owner.

597 3. Shall immediately return any money, property, and other

598 consideration given by the property owner. If the property owner

599| provided any property and the PACE contractor does not or cannot

600 return it, the PACE contractor shall immediately return the fair
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601| market value of the property or its value as designated in the

602 contract, whichever is greater.

003 (c) If the PACE contractor has delivered chattel or

604 fixtures to the residential property pursuant to an

605| wunenforceable contract, the PACE contractor shall have 90 days

006 from the date the contract was executed to retrieve the chattel

607 or fixtures provided that:

608 1. The PACE contractor has fulfilled the requirements of

609 subparagraphs (b)2. and 3.

010 2. The chattel and fixtures can be removed at the PACE

611 contractor's expense without damaging the property owner's

612| property and practically returned.

613 (d) The residential property owner may retain any chattel

614 or fixtures provided pursuant to an unenforceable contract if a

615 PACE contractor fails to comply with the provisions of this

016 subsection.

617 (e) A contract which is otherwise unenforceable under this

618 subsection remains enforceable if the residential property owner

619| waives his or her right to cancel the contract, allows the PACE

620 contractor to proceed with the installation of the qualifying

621 improvement, and cancels the financing agreement.

622 (25) (a) A PACE contractor or third party may not advertise

623| the availability of financing agreements or solicit property

624 owners on behalf of the local government or program

625 administrator unless:
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626 1. The PACE contractor or third party maintains the

627 appropriate registration or certification from the Construction

628 Industry Licensing Board or any other permit, license, or

629 registration required to conduct business in the jurisdiction

630| where it operates, and provides proof of having the required

631 bond and insurance coverage amounts.

632 2. The local government or program administrator, as

633| applicable, obtains the PACE contractor's or third party's

634| written agreement that the PACE contractor or third party will

635| meet applicable laws and rules and qualifying improvement

636| program policies and procedures, including those on advertising

637 and marketing.

638 (b) A local government or program administrator may not

639| provide any direct or indirect cash payment or thing of material

640 value to a PACE contractor or third party in excess of the

641 actual price charged by that PACE contractor for the sale and

642 installation of the qualifying improvements that are financed by

643 a financing agreement. However, a program administrator may

644| provide information or services to a PACE contractor to

645 facilitate the installation of a qualifying improvement for a

646| property owner.

647 (c) A local government or program administrator may not

648 reimburse a PACE contractor or third party for its expenses in

649| advertising and marketing campaigns and materials. A local

650 government or program administrator, as applicable, and a PACE
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651 contractor may share expenses in connection with joint

652 advertising and marketing campaigns and materials, if the

653 expenses are shared on a commercially reasonable basis.

654 (d) A local government or program administrator may not

655| provide to a PACE contractor engaged in soliciting financing

656| agreements on its behalf any information that discloses the

657 amount of funds for which a property owner is eligible for

658| qualifying improvements or the amount of equity in a property.

659 (e) For residential properties, a PACE contractor may not

660| provide a different price for a qualifying improvement financed

661| under this section than the PACE contractor would provide if the

662| property owner paid for the improvement in cash.

663 (f) A program administrator may not provide any direct

664 cash payment or other thing of material value to a property

665| owner explicitly conditioned upon the property owner entering

666| 1into a financing agreement. However, a program administrator may

667 offer programs or promotions that provide reduced fees or

068 interest rates if the reduced fees or interest rates are

669 reflected in the financing agreements and are not provided to

670 the property owners as cash consideration.

671 (26) FEach local government that has authorized a

672| qualifying improvement program shall post on its website an

673| annual report for the period ending December 31 each year

674 containing the following information:

675 (a) The number of qualifying improvements funded.
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676 (b) The aggregate, average, and median dollar amounts of

677 annual and total number of assessments that funded qualifying

678 improvements.

679 (c) The percentage, the number, and the dollar value of

680 assessments that funded qualifying improvements, represented by

681 the category types consisting of energy efficiency, renewable

682| energy, and wind resistance.

683 (d) The number of defaulted assessments including the

684 total number and defaulted amount, the number and dates of

685 missed payments, the total number of parcels defaulted and years

686 in default, and the percentage of defaults by total assessments.

687 (e) A summary of all reported violations of this section,

688 including the resolution of each.

689 (f) Estimated number of jobs created.

690 (g) The number and percentage of homeowners 60 years of

691 age or older participating in a qualifying improvement program.

692

693| This report shall be posted no later than April 1 of the year

694 following the calendar year covered by the report.

695 Section 2. This act shall take effect July 1, 2021.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 605 Bicycle and Pedestrian Safety
SPONSOR(S): Tourism, Infrastructure & Energy Subcommittee, Hunschofsky and others
TIED BILLS: IDEN./SIM. BILLS: CS/SB 950
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1) Tourism, Infrastructure & Energy Subcommittee 14Y,0N, As CS Johnson Keating
2) Infrastructure & Tourism Appropriations 11Y,0N Hicks Davis
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The bill

The bill
expend
Analysi

The bill

SUMMARY ANALYSIS

addresses issues relating to bicycle and pedestrian safety. In summary, the bill:

Defines the terms “bicycle lane” and “separated bicycle lane.”

Provides requirements for a vehicle overtaking a bicycle or other nonmotorized vehicle, an electric
bicycle, or a pedestrian occupying the same travel lane.

Requires the Department of Highway Safety and Motor Vehicles (DHSMV) to annually provide an
awareness and safety campaign regarding vehicles overtaking a bicycle, other nonmotorized vehicle,
an electric bicycle, or a pedestrian.

Provides that no-passing zones do not apply to drivers who safely and briefly drive to the left of center
of the roadway to overtake a bicycle, other nonmotorized vehicle, an electric bicycle, or a pedestrian.
Requires a vehicle making a right turn while overtaking and passing a bicycle proceeding in the same
direction, to do so only if the bicycle is at least 20 feet from the intersection.

Provides guidelines for riding a bicycle in a substandard-width lane and authorizes riders to ride two
abreast if certain conditions exit.

Authorizes bicyclists riding in groups, after coming to a full stop, to go through an intersection in groups
of 10 or fewer.

Requires at least 25 questions in the test bank for the driver license test to address bicycle and
pedestrian safety.

will have an indeterminate but likely insignificant fiscal impact to state government revenues and
itures. The bill does not appear to impact local government revenues or expenditures. See Fiscal
s section for details.

has an effective date of July 1, 2021.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0605d.COM
DATE: 4/18/2021



FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Definitions

Current Situation

Florida law defines the term “bicycle” as every vehicle! propelled solely by human power, having two
tandem wheels, and including any device generally recognized as a bicycle though equipped with two
front or two rear wheels. The term does not include a scooter or similar device.?

Florida law defines the term “electric bicycle” as a bicycle or tricycle equipped with fully operable
pedals, a seat or saddle for the use of the rider, and an electric motor of less than 750 watts which
meets the requirements of one of the following three classifications:

o “Class 1 electric bicycle” means an electric bicycle equipped with a motor that provides
assistance only when the rider is pedaling and that ceases to provide assistance when the
electric bicycle reaches the speed of 20 miles per hour.

o “Class 2 electric bicycle” means an electric bicycle equipped with a motor that may be used
exclusively to propel the electric bicycle and that ceases to provide assistance when the electric
bicycle reaches the speed of 20 miles per hour.

o “Class 3 electric bicycle” means an electric bicycle equipped with a motor that provides
assistance only when the rider is pedaling and that ceases to provide assistance when the
electric bicycle reaches the speed of 28 miles per hour.?

An electric bicycle is subject to the same rules and regulations applicable to a bicycle.*
Florida law does not define the terms “bicycle lane” or “separated bicycle lane.”
Effect of the Bill

The bill defines the term “bicycle lane” as any portion of a roadway or highway which is designated by
pavement markings and signs for preferential or exclusive use by bicycles.

The bill defines the term “separated bicycle lane” as a bicycle lane that is separated from motor vehicle
traffic by a physical barrier.

Overtaking or Passing a Vehicle

Current Situation

Under Florida law, the driver of a vehicle overtaking another vehicle proceeding in the same direction
must give an appropriate signal,®> must pass to the left of the vehicle at a safe distance, and may not
again drive to the right side of the roadway until he or she is safely clear of the overtaken vehicle. A
driver overtaking a bicycle or other nonmotorized vehicle,® or an electric bicycle, must pass the bicycle,
other nonmotorized vehicle, or electric bicycle at a safe distance of not less than three feet between the
vehicle and the bicycle, other nonmotorized vehicle, or electric bicycle.” A violation is a noncriminal

18. 316.003(103), F.S., defines the term “vehicle” as every device in, upon, or by which any person or property is or may be
transported or drawn upon a highway, except personal delivery devices, mobile carriers, and devices used exclusively upon stationary
rails or tracks.

2S.316.003(4), F.S.

3 S.316.003(22), F.S.

4 S. 316.20655(1), F.S.

5 Signals are provided for in s. 316.156, F.S.

8 The term “other nonmotorized vehicle” is not defined in ch. 316, F.S.

7 S.316.083(1), F.S.
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traffic infraction, punishable as a moving violation as provided in chapter 318, F.S.2 The statutory base
fine is $60,° but with additional fees and surcharges, the total fine is up to $158.1°

Effect of the Bill

The bill provides that the driver of a vehicle overtaking a bicycle or other nonmotorized vehicle, electric
bicycle, or pedestrian occupying the same travel lane must pass the bicycle, other nonmotorized
vehicle, electric bicycle or pedestrian at a safe distance of not less than three feet, or if such movement
cannot be safely accomplished, must remain at a safe distance behind the bicycle or other
nonmotorized vehicle, electric bicycle, or pedestrian until the driver can safely pass at a distance of not
less than three feet and must safely clear the overtaken bicycle, other nonmotorized vehicle, electric
bicycle or pedestrian.

The provisions relating to overtaking bicycles, other nonmotorized vehicles, electric bicycles, do not
apply when the bicycle, other nonmotorized vehicle, or electric bicycle occupies a separated bicycle
lane. A violation is a noncriminal traffic infraction, punishable as a moving violation as provided in
chapter 318, F.S. The statutory base fine is $60,'! but with additional fees and surcharges, the total fine
is up to $158.12

Pedestrian and Bicycle Safety Efforts

Current Situation

The Department of Highway Safety and Motor Vehicles (DSHMV) works to promote traffic safety and
educate citizens on traffic laws and regulations that protect the safety of pedestrians and bicyclists. In
addition to partnering with the Department of Transportation (DOT), Florida's Pedestrian and Bicycle
Safety Coalition, and Alert Today Florida on education and outreach efforts, DSHMV incorporates
safety messages into its driver education materials and its communications and outreach efforts.*3

Each May, DHSMV leads the Share the Road campaign, which works to educate individuals on bicycle
and pedestrian safety and educates motorists on the importance of sharing the road with all road users.
The 2019 Share the Road campaign utilized billboards, online ads, and internet radio advertisements.

Current law provides for the examination of applicants for various classes of driver licenses. For an
applicant for a noncommercial driver license, the examination must include a test of the applicant's
ability to read and understand highway signs regulating, warning, and directing traffic and his or her
knowledge of the state’s traffic laws, including laws related to driving under the influence of alcohol or
controlled substances.'® However, there is no requirement that the driver license test contain questions
regarding bicycle and pedestrian safety.

Currently, the driver license exam consists of up to 50 questions. There are 309 questions in DSHMV’s
test bank, with 18 questions specific to pedestrian and bicyclist safety. Whether or not an applicant will
see a bicycle or pedestrian question on the test depends on the number of questions within that
category, the number of questions pulled from a category, and how many questions a customer sees
while taking the test.!6:’

Effect of the Bill

8 S. 316.083(3), F.S. Chapter 318, F.S., relates to the disposition of traffic infractions.

9S.318.18(3)(a), F.S.

10 Florida Clerk of Courts, 2020 Distribution Schedule, p. 23, available at:
https://cdn.ymaws.com/www.flclerks.com/resource/resmgr/advisories/advisories_2021/21bull005_Attach_2_2020_Dist.pdf (last visited
Feb. 8, 2021).

1S, 318.18(3)(a), F.S.

12 Florida Clerk of Courts, 2020 Distribution Schedule, p. 23.

13 Department of Highway Safety and Motor Vehicles, Agency Analysis of 2020 House Bill 950, p. 3. (Mar. 9, 2021).

4 d.

155,322.12(3), F.S.

16 The test has a quick pass/quick fail delivery; a customer passes after answering 40 questions correctly and fails after answering 11
questions incorrectly.

17 Department of Highway Safety and Motor Vehicles, Agency Analysis of 2021 House Bill 950, p. 4. (Mar. 9, 2021).
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The bill requires DHSMV to provide an annual awareness and safety campaign informing the motoring
public about the safety precautions that must be taken when overtaking a bicycle, other nonmotorized
vehicle, electric bicycle, or pedestrian.

The bill requires 25 questions in DHSMV’s test bank for a noncommercial driver license applicant to
address bicycle and pedestrian safety.

No Passing Zones

Current Situation

Section 316.0875, F.S., authorizes DOT and local authorities!® to determine those portions of any
highway under their respective jurisdiction where overtaking and passing or driving to the left of the
center of the roadway would be especially hazardous and may, by appropriate signs or markings on the
roadway, indicate the beginning and end of such zones. When such signs or markings are in place and
clearly visible to an ordinarily observant person, every driver of a vehicle must obey those directions.*®

Where signs or markings define a no-passing zone, a driver may not drive on the left side of the
roadway with the no-passing zone or on the left side of any pavement striping designed to mark such
no-passing zone throughout its length.?°

Section 316.0875, F.S., does not apply when an obstruction exists making it necessary to drive to the
left of the center of the highway, nor to the driver of a vehicle turning left into or from an alley, private
road, or driveway.?!

Effect of the Bill
The bill provides that s. 316.0875, F.S., does not apply to the driver of a vehicle overtaking or passing a
bicycle, other nonmotorized vehicle, electric bicycle, or pedestrian occupying the same travel lane.

Required Method for Turning at Intersections

Current Situation

Current law provides that the driver of a vehicle intending to make a right turn must make both the
approach for the right turn and the right turn as close as practicable to the right-hand curb or edge of
the roadway.??

A violation of s. 316.151, F.S., is a noncriminal traffic infraction, punishable as a moving violation as
provided in chapter 318, F.S.% The statutory base fine is $60,%* but with additional fees and
surcharges, the total fine is up to $158.2°

Effect of the Bill

The bill requires that the driver of a vehicle intending to turn right at an intersection, when overtaking or
passing a bicycle proceeding in the same direction, must give an appropriate signal and make the right
turn only if the bicycle is at least 20 feet from the intersection.

Bicycle Regulations

Current Situation

18 3, 316.003(36), F.S., defines the term “local authorities” as all officers and public officials of the several counties and municipalities of
this state.

195, 316.0875(1), F.S.

20 5, 316.0875(2), F.S.

21’ S, 316.0875(3), F.S.

2.5 316.151(1)(a), F.S.

235 316.151(3), F.S.

245, 318.18(3)(a), F.S.

25 Florida Clerk of Courts, 2020 Distribution Schedule, p. 23.
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Chapter 316, F.S., is the Florida Uniform Traffic Control Law,?® which is designed for the state to have
uniform traffic laws throughout the state and its counties, and uniform traffic ordinances in all
municipalities.?’

Under Florida law, every person propelling a vehicle by human power has all of the rights and all of the
duties applicable to the driver of any other vehicle under the law except as to special regulations in the
Florida Uniform Traffic Control Law and except as to provisions of the law which by their nature can
have no application.?® Additionally, an electric bicycle is subject to the same rules and regulations
afforded a bicycle, including s. 316.2065, F.S., relating to bicycle regulation.?®

Any person operating a bicycle upon a roadway at less than the normal speed of traffic at the time and
place and under the conditions then existing must ride in the lane marked for bicycle use or, if no lane
is marked for bicycle use, as close as practicable to the right-hand curb or edge of the roadway except
under any of the following situations:

¢ When overtaking and passing another bicycle or vehicle proceeding in the same direction.

e When preparing for a left turn at an intersection or into a private road or driveway.

e When reasonably necessary to avoid any condition or potential conflict, including, but not limited
to, a fixed or moving object, parked or moving vehicle, bicycle, pedestrian, animal, surface
hazard, turn lane, or substandard-width lane,* which makes it unsafe to continue along the
right-hand curb or edge or within a bicycle lane.®

Any person operating a bicycle upon a one-way highway with two or more marked traffic lanes may ride
as near the left-hand curb or edge of such roadway as practicable.3

Persons riding bicycles upon a roadway may not ride more than two abreast except on paths or parts of
roadways set aside for the exclusive use of bicycles. Persons riding two abreast may not impede traffic
when traveling at less than the normal speed of traffic at the time and place and under the conditions
then existing and must ride within a single lane.®

Except as otherwise provided in s. 316.2065, F.S., a violation of s. 316.2065, F.S., is a honcriminal
traffic infraction, punishable as a pedestrian violation as provided in ch. 318, F.S.3* The base fine is
$15,% but with additional fees and surcharges, the total fine is up to $56.60.%¢

Effect of the Bill
The bill provides that on roads that contain a substandard width lane, persons riding a bicycle must ride
single file to maintain a minimum of three feet of space for vehicles to pass persons operating a bicycle.

The bill prohibits persons riding bicycles in a bike lane from riding more than two abreast. However,
persons riding a bicycle may ride two abreast if both can stay within the bicycle lane. If the bicycle lane
is too narrow to allow two persons riding a bicycle to ride two abreast, the persons must ride single file
and within the bicycle lane. On roads that contain a substandard width lane, persons riding a bicycle
may temporarily ride two abreast only to avoid hazards in the roadway or to overtake another person
riding a bicycle.

The bill also provides that when stopping at a stop sign, persons riding bicycles in groups, after coming
to a full stop and obeying all traffic laws, may proceed through the stop sign in a group of 10 or fewer at

265, 316.001, F.S.

27'S. 316.002, F.S.

285, 316.2065(1), F.S.

29 S, 316.20655(1), F.S.

30 For the purposes of s. 316.2065(5), F.S., the term “substandard-width lane” means a lane that is too narrow for a bicycle and another
vehicle to travel safely side by side within the lane.

31 S, 316.2065(5)(a), F.S.

82 5. 316.2065(5)(b), F.S.

33 S, 316.2065(6), F.S.

34 5. 316.2065(19), F.S.

35 5. 318.18(1), F.S.

36 Florida Clerk of Courts, 2020 Distribution Schedule, p. 21.
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a time. Motor vehicle operators must allow each such group to travel through the intersection before
moving forward. However, the bill does not specify how, such as single file, the groups of bicyclists may
travel through an intersection.®’

A violation of this provision would be a noncriminal traffic infraction, punishable as a pedestrian
violation. The base fine is $15,% but with additional fees and surcharges, the total fine is up to $56.50.%°

Conforming Changes

The bill also amends ss. 212.05, 316.306, and 655.960, F.S., conforming cross-references.
Effective Date

The bill has an effective date of July 1, 2021.

B. SECTION DIRECTORY:
Section 1: Amends s. 316.003, F.S., providing definitions.

Section 2: Amends s. 316.083, F.S., relating to overtaking and passing a vehicle, a bicycle, or other
nonmotorized vehicle, an electric bicycle, or a pedestrian.

Section 3: Amends s. 316.0875, F.S., relating to no-passing zones.

Section 4: Amends s. 316.151, F.S., relating to required position and method of turning at
intersections.

Section 5: Amends s. 316.2065, F.S., relating to bicycle regulations.
Section 6: Amends s. 322.12, F.S. relating to the examination of applicants.
Sections 7-9: Amend ss. 212.05, 316.306, and 655.960, F.S., conforming cross-references.
Section 10: Provides an effective date of July 1, 2021.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

There would be a positive indeterminate, but insignificant, impact to state revenues as a result of
expanding the overtaking and passing violation provisions to include pedestrians, and a new
requirement to keep a safe distance behind bicycles, nonmotorized vehicles and pedestrians until a
driver can safely pass. These are considered noncriminal traffic infraction, punishable as moving
violations. The bill also expands violations relating to bicycle riders riding two abreast. This is
considered a noncriminal pedestrian violation.

However, the bill also expands the exceptions to a current violation for overtaking and passing a
bicycle and other types of vehicles and pedestrians in a no-passing zone; a noncriminal traffic
infraction, punishable as a moving violation. This would have a negative indeterminate, but
insignificant, impact to state revenues.

2. Expenditures:

37 Department of Highway Safety and Motor Vehicles, Agency Analysis of 2021 Senate Bill 950. p. 4. (Mar. 9, 2021).

38 S.318.318(1), F.S.

39 Florida Clerk of Courts, 2020 Distribution Schedule, p. 21.
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The bill appears to have an insignificant negative impact on state government expenditures.

DHSMV will incur expenditures associated with redesigning its driver license test banks to provide
that at least 25 questions in the test bank address bicycle and pedestrian safety. This cost can be
absorbed within existing resources.*°

According to DHSMV, there are no costs associated with the implementation of the annual
awareness and safety campaign that cannot be absorbed within existing resources.** DHSMV
currently promotes traffic safety and educates citizens on traffic laws and regulations that protect
the safety of pedestrians and bicyclists through partnerships with DOT, Florida’s Pedestrian and
Bicycle Safety Coalition, and Alert Today Florida.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:

None.
I1l. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to require counties or municipalities to spend funds or take
action requiring the expenditure of funds; reduce the authority that counties or municipalities have to
raise revenues in the aggregate; or reduce the percentage of state tax shared with counties or
municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:
The bill does not provide a grant of rulemaking, nor does it require rulemaking.

C. DRAFTING ISSUES OR OTHER COMMENTS:

The bill requires the driver of a vehicle to remain at a safe distance behind a pedestrian until the driver
can safely vacate the lane. This language is appropriate for bicycles, other nonmotorized vehicles, and
electric bicycles, which are required to travel in the same direction as vehicle traffic. However, Florida
law requires pedestrians to walk facing traffic on the left side of the roadway, which would prevent the
driver of a vehicle from remaining a safe distance behind a pedestrian as the bill requires.*?

40 Department of Highway Safety and Motor Vehicles, Agency Analysis of 2021 Senate Bill 950. p. 4. (Mar. 9, 2021).

41 Email from Susan Carey, Chief Financial Officer, Florida Department of Highway Safety and Motor Vehicles, RE: CS/HB 605, March
25, 2021.
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The bill allows a vehicle to make a right turn at an intersection and pass a bicyclist only if the bicyclist is
at least 20 feet from the intersection. However, depending on the speed of the bicycle and the speed of
the vehicle turning, this may or may not be an appropriate distance for the vehicle to complete its turn
without affecting the bicyclist and potentially causing a crash.*®

The bill provides that “when stopping at a stop sign, persons riding bicycles in groups, after coming to a
full stop and obeying all traffic laws, may proceed through the stop sign in a group of 10 or fewer at a
time.” Motor vehicle operators must allow each such group to travel through the intersection before
moving forward.” As the bill is drafted, it is unclear whether “each such group” refers to a single group
of 10 bicyclists or more than one group of 10 bicyclists.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On March 22, 2021, the Tourism, Infrastructure & Energy adopted two amendments and reported the bill
favorably as a committee substitute. In summary, the committee substitute:
¢ Clarifies that when overtaking a bicycle, other motorized vehicle, electric bicycle, or pedestrian on
the road, a vehicle must pass at a safe distance of not less than three feet from the bicycle, other
motorized vehicle, electric bicycle, or pedestrian.
o Requires the Department of Highway Safety and Motor Vehicles to annually conduct a bicycle and
pedestrian safety and awareness campaign.
Requires persons riding bicycles to ride single-file in substandard width lanes.
o Authorizes persons riding bicycles to ride two abreast in a bicycle lane, if both are able to remain
within the bicycle lane.
¢ Requires persons riding bicycles to ride single-file in a bicycle lane if the bicycle lane is not wide
enough to ride two abreast.
e Authorizes persons riding bicycles to temporarily ride two abreast to avoid hazards or to overtake
another bicyclist.
¢ Removes the requirement that 20 percent of the questions on the driver license test be related to
bicycle and pedestrian safety, and replaces it with a requirement that a minimum of 25 questions in
the test bank be related to bicycle and pedestrian safety.

This analysis is drafted to the committee substitute as approved by the Tourism, Infrastructure & Energy
Subcommittee.
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CS/HB 605 2021

1 A bill to be entitled
2 An act relating to bicycle and pedestrian safety;
3 amending s. 316.003, F.S.; defining the terms "bicycle
4 lane" and "separated bicycle lane"; amending s.
5 316.083, F.S.; revising and providing requirements for
6 the driver of a motor vehicle overtaking a bicycle or
7 other nonmotorized vehicle, an electric bicycle, or a
8 pedestrian; providing exceptions; providing a penalty;
9 requiring the Department of Highway Safety and Motor
10 Vehicles to provide an annual awareness and safety
11 campaign regarding certain safety precautions;
12 amending s. 316.0875, F.S.; exempting a motor vehicle
13 driver from certain provisions relating to no-passing
14 zones when overtaking a bicycle or other nonmotorized
15 vehicle, an electric bicycle, or a pedestrian; making
16 a technical change; amending s. 316.151, F.S.;
17 revising requirements for vehicles turning at
18 intersections; providing turn signaling and distance
19 requirements for a motor vehicle driver when
20 overtaking and passing a bicycle; making a technical
21 change; amending s. 316.2065, F.S.; providing
22 requirements for persons riding bicycles on a
23 substandard-width lane; prohibiting persons riding
24 bicycles in a bicycle lane from riding more than two
25 abreast; providing requirements for riding in a
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CS/HB 605 2021
26 bicycle lane; providing requirements for persons
277 riding bicycles in groups when stopping at a stop
28 sign; making a technical change; amending s. 322.12,
29 F.S.; requiring a minimum number of questions in the
30 test bank for a Class E driver license to address
31 bicycle and pedestrian safety; amending ss. 212.05,
32 316.306, and 655.960, F.S.; conforming cross-
33 references; providing an effective date.

34
35| Be It Enacted by the Legislature of the State of Florida:
36
37 Section 1. Present subsections (5) through (76) and (77)
38 through (105) of section 316.003, Florida Statutes, are

39 redesignated as subsections (6) through (77) and (79) through

40 (107), respectively, new subsections (5) and (78) are added to
41 that section, and present subsection (62) of that section is

42 amended, to read:

43 316.003 Definitions.—The following words and phrases, when
44 used in this chapter, shall have the meanings respectively

45 ascribed to them in this section, except where the context

46 otherwise requires:

477 (5) BICYCLE LANE.—Any portion of a roadway or highway

48| which is designated by pavement markings and signs for

49| preferential or exclusive use by bicycles.

50 (63)462> PRIVATE ROAD OR DRIVEWAY.—Except as otherwise
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51| provided in paragraph (86) (b) 84k}, any privately owned way
52 or place used for vehicular travel by the owner and those having
53 express or implied permission from the owner, but not by other
54 persons.

55 (78) SEPARATED BICYCLE LANE.—A bicycle lane that is

56| separated from motor vehicle traffic by a physical barrier.

57 Section 2. Section 316.083, Florida Statutes, i1s amended
58 to read:

59 316.083 Overtaking and passing a vehicle, a bicycle or

60| other nonmotorized vehicle, an electric bicycle, or a

61| pedestrian.—The following rules shall govern the overtaking and
62| passing of vehicles, bicycles and other nonmotorized vehicles,

63| electric bicycles, and pedestrians preececeding—in—the—same
64| direetion, subject to those limitations, exceptions, and special

65 rules hereinafter stated:
06 (1) The driver of a vehicle overtaking another vehicle

67| proceeding in the same direction must shaltdt give an appropriate

68 signal as provided for in s. 316.156, must shaltdt pass to the

69| left thereof at a safe distance, and must shkhaltd not again drive

70 to the right side of the roadway until safely clear of the
71 overtaken vehicle.

72 (2) The driver of a vehicle overtaking a bicycle or other

73 nonmotorized vehicle, an electric bicycle, or a pedestrian

74 occupying the same travel lane must pass the bicycle or other

75 nonmotorized vehicle, electric bicycle, or pedestrian at a safe
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76 distance of not less than 3 feet or, if such movement cannot be

77 safely accomplished, must remain at a safe distance behind the

78| bicycle or other nonmotorized vehicle, electric bicycle, or

79| pedestrian until the driver can safely pass at a distance of not

80 less than 3 feet and must safely clear the overtaken bicycle or

81 other nonmotorized vehicle, electric bicycle, or pedestrian.

82 (3) The driver of a vehicle overtaking a bicycle or other

83| nonmotorized vehicle, or an electric bicycle, occupying a

84| Dbicycle lane must pass the bicycle, other nonmotorized wvehicle,

85| or electric bicycle at a safe distance of not less than 3 feet
86| Dbetween the vehicle and the bicycle, other nonmotorized vehicle,
87 or electric bicycle.

88 (4) Subsections (2) and (3) do not apply when a bicycle or

89 other nonmotorized vehicle, or an electric bicycle, occupies a

90 separated bicycle lane.

91 (5)+42)r Except when overtaking and passing on the right is

92| permitted, the driver of an overtaken vehicle must shaedt give

93| way to the right in favor of the overtaking vehicle, on audible
94 signal or upon the visible blinking of the headlamps of the

95| overtaking vehicle if such overtaking is being attempted at

96| nighttime, and must shadt+ not increase the speed of his or her
97 vehicle until completely passed by the overtaking vehicle.

98 (6)43)> A person who violates wiedtatien—eof this section

99 commits 4+s a noncriminal traffic infraction, punishable as a

100| moving violation as provided in chapter 318.
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101 (7) The department must provide an annual awareness and

102 safety campaign informing the public about the safety

103| precautions to be taken when overtaking a bicycle or other

104 nonmotorized vehicle, an electric bicycle, or a pedestrian.

105 Section 3. Section 316.0875, Florida Statutes, is amended
106 to read:
107 316.0875 No-passing zones.—

108 (1) The Department of Transportation and local authorities

109| may are—authorized—+te determine those portions of any highway

110| under their respective jurisdictions JFurisdietien where

111| overtaking and passing or driving to the left of the roadway

112| would be especially hazardous and may, by appropriate signs or
113| markings on the roadway, indicate the beginning and end of such
114 zones.y—ana When such signs or markings are in place and clearly
115| wvisible to an ordinarily observant person, a every driver of a

116| vehicle must shaltd obey the directions thereof.

117 (2) Where signs or markings are in place to define a no-
118 passing zone as set forth in subsection (1), a ae driver may

119] not, shadd at any time, drive on the left side of the roadway
120 within with such no-passing zone or on the left side of any

121| pavement striping designed to mark such no-passing zone

122 throughout its length.

123 (3) This section does not apply to a driver who safely and

124 briefly drives to the left of the center of the roadway only to

125 the extent necessary to:
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torping left into or from an alley, a private road, or a
driveway; or

(c) Overtake and pass a bicycle or other nonmotorized

vehicle, an electric bicycle, or a pedestrian pursuant to s.

316.083(2) or (3).

(4) A person who violates wielatien—eof this section

commits 4+s a noncriminal traffic infraction, punishable as a
moving violation as provided in chapter 318.

Section 4. Section 316.151, Florida Statutes, is amended
to read:

316.151 Required position and method of turning at
intersections.—

(1) (a) Right turn.—The driver of a vehicle intending to

turn right at an intersection onto a highway, public or private

roadway, or driveway must shall—de——se—as—follews:
1.4 Make Right—twrna-—both the approach for a right turn
and a right turn shall-be—made as close as practicable to the

right-hand curb or edge of the roadway.

2. When overtaking and passing a bicycle proceeding in the

same direction, give an appropriate signal as provided for in s.

316.156 and make the right turn only if the bicycle is at least

20 feet from the intersection.
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151 (b) Left turn.—

152 1. The driver of a vehicle intending to turn left at an

153| amy intersection onto a highway, public or private roadway, or

154 driveway must shaltt approach the intersection in the extreme

155 left-hand lane lawfully available to traffic moving in the
156 direction of travel of such vehicle+ and must make;—after
157 entering—the—interseetiony the left turn shall—be—made so as to

158| leave the intersection in a lane lawfully available to traffic
159 moving in such direction upon the roadway being entered.

160 2. A person riding a bicycle and intending to turn left in
161| accordance with this section is entitled to the full use of the

162 lane from which the turn may legally be made. The person must:

163 a. Whenever practicable, make the left turn shall bemade

164 in that portion of the intersection to the left of the center of

165 the intersection; or—=

166 () T £+ +a-0r Iz o o~z Trn A~ 4+ 2 n + 1 maotrh~A £
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170 b. Approach the turn as close as practicable to the right

171 curb or edge of the roadway; after proceeding across the
172 intersecting roadway, make the turn shall—bemade as close as

173 practicable to the curb or edge of the roadway on the far side

174 of the intersection; and, before proceeding, £hebieyelist—shatlt

175| comply with any official traffic control device or police
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176 officer regulating traffic on the highway along which the person
177| Pieyetist intends to proceed.

178 (2) The state, county, and local authorities in their

179 respective Jjurisdictions may cause official traffic control

180 devices to be placed within or adjacent to intersections and

181 thereby require and direct that a different course from that

182 specified in this section be traveled by vehicles turning at an

183 intersection. When such devices are so placed, a me driver of a

184| wvehicle may not turn a vehicle at an intersection other than as

185| directed and required by such devices.

186 (3) A person who violates wielastien—eof this section

187 commits 45 a noncriminal traffic infraction, punishable as a
188| moving violation as provided in chapter 318.

189 Section 5. Subsections (5), (6), and (19) of section

190 316.2065, Florida Statutes, are amended to read:

191 316.2065 Bicycle regulations.—

192 (5) (a) A Amy person operating a bicycle upon a roadway at
193 less than the normal speed of traffic at the time and place and
194 under the conditions then existing must shadd ride in the

195| Dbicycle lane marked—ferbieyete—use or, 1f there is no bicycle

196 lane on the roadway +is—marked—for bieyele—use, as close as

197| practicable to the right-hand curb or edge of the roadway except
198| under any of the following situations:
199 1. When overtaking and passing another bicycle or vehicle

200| proceeding in the same direction.
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201 2. When preparing for a left turn at an intersection or
202 into a private road or driveway.

203 3. When reasonably necessary to avoid any condition or
204 potential conflict, including, but not limited to, a fixed or
205| moving object, parked or moving vehicle, bicycle, pedestrian,
2006 animal, surface hazard, turn lane, or substandard-width lane,
207| which makes it unsafe to continue along the right-hand curb or

208| edge or within a bicycle lane. On roads that contain a

209| substandard-width lane, persons operating bicycles must ride

210 single-file to maintain the minimum 3 feet of space for motor

211| wvehicles to pass persons operating a bicycle as provided in s.

212 316.083. For the purposes of this subsection, a "substandard-
213| width lane" is a lane that is too narrow for a bicycle and

214 another vehicle to travel safely side by side within the lane.
215 (b) A Any person operating a bicycle upon a one-way

216| highway with two or more marked traffic lanes may ride as near
217 the left-hand curb or edge of such roadway as practicable.

218 (6) (a) Persons riding bicycles upon a roadway or in a

219| bicycle lane may not ride more than two abreast except on

|

220 bicycle path paths—er portsof reodways—setaside—Ffor—+the

221 exelusive—use—of bieyetes. Persons riding two abreast may not
2272 impede traffic when traveling at less than the normal speed of
223 traffic at the time and place and under the conditions then

224 existing and must skatd+ ride within a single lane. Where bicycle

225 lanes exist, persons riding bicycles may ride two abreast if
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226| both are able to remain within the bicycle lane. If the bicycle

227 lane is too narrow to allow two persons riding bicycles to ride

228 two abreast, the persons must ride single-file and within the

229| bicycle lane. On roads that contain a substandard-width lane as

230 defined in subparagraph (5) (a)3., persons riding bicycles may

231 temporarily ride two abreast only to avoid hazards in the

232 roadway or to overtake another person riding a bicycle.

233 (b) When stopping at a stop sign, persons riding bicycles

234| 1in groups, after coming to a full stop and obeying all traffic

235 laws, may proceed through the stop sign in a group of 10 or

236 fewer at a time. Motor vehicle operators must allow each such

237| group to travel through the intersection before moving forward.

238 (19) Except as otherwise provided in this section, a

239| person who violates wielatien—of this section commits is a

240 noncriminal traffic infraction, punishable as a pedestrian

2411 wviolation as provided in chapter 318. A law enforcement officer
242| may issue traffic citations for a violation of subsection (3) or
243 subsection (15) only if the violation occurs on a bicycle path
244 or road, as defined in s. 334.03. However, a law enforcement

245 officer may not issue citations to persons on private property,
246| except any part thereof which is open to the use of the public
247 for purposes of vehicular traffic.

248 Section 6. Subsection (3) of section 322.12, Florida

249 Statutes, 1is amended to read:

250 322.12 Examination of applicants.—
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251 (3) For an applicant for a Class E driver license, such

252 examination shall include all of the following:

253 (a) A test of the applicant's eyesight given by the driver
254 license examiner designated by the department or by a licensed
255 ophthalmologist, optometrist, or physician.

256 (b) and A test of the applicant's hearing given by a

257 driver license examiner or a licensed physician.

258 (c) Theexaminationshalt—alse—inetude A test of the

259| applicant's ability to read and understand highway signs

260 regulating, warning, and directing traffic; his or her knowledge
261| of the traffic laws of this state, including laws regulating

262| driving under the influence of alcohol or controlled substances,
263| driving with an unlawful blood-alcohol level, and driving while
264 intoxicated; and his or her knowledge of the effects of alcohol
265 and controlled substances upon persons and the dangers of

266| driving a motor vehicle while under the influence of alcohol or

267 controlled substances. At least 25 questions within the bank of

268 test questions must address bicycle and pedestrian safety.

269 (d) opd—shatt—retude An actual demonstration of ability

270 to exercise ordinary and reasonable control in the operation of
271 a motor vehicle.

272 Section 7. Paragraph (c) of subsection (1) of section

273 212.05, Florida Statutes, is amended to read:

274 212.05 Sales, storage, use tax.—It is hereby declared to

275| be the legislative intent that every person is exercising a
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276 taxable privilege who engages in the business of selling

277 tangible personal property at retail in this state, including
278 the business of making mail order sales, or who rents or

279 furnishes any of the things or services taxable under this

280 chapter, or who stores for use or consumption in this state any
281 item or article of tangible personal property as defined herein
282 and who leases or rents such property within the state.

283 (1) For the exercise of such privilege, a tax is levied on
284 each taxable transaction or incident, which tax is due and

285| payable as follows:

286 (c) At the rate of 6 percent of the gross proceeds derived
287 from the lease or rental of tangible personal property, as

288| defined herein; however, the following special provisions apply
289 to the lease or rental of motor vehicles:

290 1. When a motor vehicle is leased or rented for a period
291 of less than 12 months:

292 a. If the motor vehicle is rented in Florida, the entire
293 amount of such rental is taxable, even if the vehicle is dropped
294 off in another state.

295 b. If the motor vehicle is rented in another state and

296| dropped off in Florida, the rental is exempt from Florida tax.
297 2. Except as provided in subparagraph 3., for the lease or
298 rental of a motor vehicle for a period of not less than 12

299| months, sales tax is due on the lease or rental payments if the

300 vehicle is registered in this state; provided, however, that no
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301 tax shall be due if the taxpayer documents use of the motor

302 vehicle outside this state and tax is being paid on the lease or
303 rental payments in another state.

304 3. The tax imposed by this chapter does not apply to the

305| lease or rental of a commercial motor vehicle as defined in s.

306 316.003(14) (a) s+—3+6-0603(+3y+tar to one lessee or rentee for a

307| period of not less than 12 months when tax was paid on the

308| purchase price of such vehicle by the lessor. To the extent tax
309| was paid with respect to the purchase of such vehicle in another
310 state, territory of the United States, or the District of

311| Columbia, the Florida tax payable shall be reduced in accordance
312 with the provisions of s. 212.06(7). This subparagraph shall

313 only be available when the lease or rental of such property is
314 an established business or part of an established business or
315 the same is incidental or germane to such business.

316 Section 8. Paragraph (a) of subsection (3) of section

317 316.306, Florida Statutes, is amended to read:

318 316.306 School and work zones; prohibition on the use of a
319| wireless communications device in a handheld manner.-—

320 (3) (a)l. A person may not operate a motor vehicle while
321| wusing a wireless communications device in a handheld manner in a
322 designated school crossing, school zone, or work zone area as

323| defined in s. 316.003(107) s+—336-0063«

D

5). This subparagraph

H

324 shall only be applicable to work zone areas if construction

325 personnel are present or are operating equipment on the road or
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326 immediately adjacent to the work zone area. For the purposes of
327 this paragraph, a motor vehicle that is stationary is not being
328 operated and is not subject to the prohibition in this

329| paragraph.

330 2.a. During the period from October 1, 2019, through

331 December 31, 2019, a law enforcement officer may stop motor

332 vehicles to issue verbal or written warnings to persons who are
333| in violation of subparagraph 1. for the purposes of informing
334 and educating such persons of this section. This sub-

335 subparagraph shall stand repealed on October 1, 2020.

336 b. Effective January 1, 2020, a law enforcement officer
337| may stop motor vehicles and issue citations to persons who are
338| driving while using a wireless communications device in a

339| handheld manner in violation of subparagraph 1.

340 Section 9. Subsection (1) of section 655.960, Florida

341 Statutes, is amended to read:

342 655.960 Definitions; ss. 655.960-655.965.—As used in this
343 section and ss. 655.961-655.965, unless the context otherwise
344 requires:

345 (1) "Access area" means any paved walkway or sidewalk

346| which is within 50 feet of any automated teller machine. The
347 term does not include any street or highway open to the use of
348 the public, as defined in s. 316.003(86) (a) or (b) 5=

349| 33600384 +{areor—+b), including any adjacent sidewalk, as

350| defined in s. 316.003.
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351 Section 10. This act shall take effect July 1, 2021.
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COMMERCE COMMITTEE

CS/HB 605 by Rep. Hunschofsky
BICYCLE AND PEDESTRIAN SAFETY

AMENDMENT SUMMARY
APRIL 19, 2021

Amendment 1 by Rep. Hunschofsky (Line 57):
e Removes the term “pedestrian” from provisions related to motor vehicles
overtaking bicycles, other nonmotorized vehicles, and electric bicycles.
e Adds that a motor vehicle overtaking and passing a bicycle may make a right turn
if the bicycle is of such a distance that the motor vehicle may safely turn.
e Requires drivers to stop for one group of 10 or fewer bicyclists to travel through
an intersection prior to proceeding through the intersection.
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COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 605 (2021)
Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED __ (Y/N)

ADOPTED AS AMENDED _ (Y/N)

ADOPTED W/O OBJECTION _ (Y/N)

FAILED TO ADOPT _ (Y/N)

WITHDRAWN _(Y/N)

OTHER L

Committee/Subcommittee hearing bill: Commerce Committee

Representative Hunschofsky offered the following:

Amendment (with title amendment)

Remove lines 57-237 and insert:

Section 2. Section 316.083, Florida Statutes, is amended
to read:

316.083 Overtaking and passing a vehicle, a bicycle or

other nonmotorized vehicle or an electric bicycle.—The following

rules shall govern the overtaking and passing of vehicles,

bicycles and other nonmotorized vehicles and electric bicycles,

T+ o
T Ttrre—oa

proeceeding ame—direetion, subject to those limitations,
exceptions, and special rules hereinafter stated:

(1) The driver of a vehicle overtaking another wvehicle
proceeding in the same direction must shadld give an appropriate

signal as provided for in s. 316.156, must shaltd+ pass to the
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Bill No. CS/HB 605 (2021)
Amendment No. 1

left thereof at a safe distance, and must shatdt not again drive

to the right side of the roadway until safely clear of the
overtaken vehicle.

(2) The driver of a vehicle overtaking a bicycle or other

nonmotorized vehicle or an electric bicycle occupying the same

travel lane must pass the bicycle or other nonmotorized wvehicle

or electric bicycle at a safe distance of not less than 3 feet

or, if such movement cannot be safely accomplished, must remain

at a safe distance behind the bicycle or other nonmotorized

vehicle or electric bicycle until the driver can safely pass at

a distance of not less than 3 feet and must safely clear the

overtaken bicycle or other nonmotorized vehicle or electric

bicycle.
(3) The driver of a vehicle overtaking a bicycle or other

nonmotorized vehicle, or an electric bicycle, occupying a

bicycle lane must pass the bicycle, other nonmotorized wvehicle,

or electric bicycle at a safe distance of not less than 3 feet
between the vehicle and the bicycle, other nonmotorized vehicle,
or electric bicycle.

(4) Subsections (2) and (3) do not apply when a bicycle or

other nonmotorized wvehicle, or an electric bicycle, occupies a

separated bicycle lane.

(5)42r Except when overtaking and passing on the right is

permitted, the driver of an overtaken vehicle must shadt give

way to the right in favor of the overtaking vehicle, on audible
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signal or upon the visible blinking of the headlamps of the
overtaking vehicle if such overtaking is being attempted at
nighttime, and must shal+ not increase the speed of his or her

vehicle until completely passed by the overtaking vehicle.

(6)43)> A person who violates wiedtatien—eof this section

commits 45 a noncriminal traffic infraction, punishable as a
moving violation as provided in chapter 318.

(7) The department must provide an annual awareness and

safety campaign informing the public about the safety

precautions to be taken when overtaking a bicycle or other

nonmotorized vehicle, or an electric bicycle.

Section 3. Section 316.0875, Florida Statutes, 1s amended
to read:
316.0875 No-passing zones.—

(1) The Department of Transportation and local authorities

may are—agtherized—+e determine those portions of any highway

under their respective jurisdictions Furisdietioen where

overtaking and passing or driving to the left of the roadway
would be especially hazardous and may, by appropriate signs or
markings on the roadway, indicate the beginning and end of such
zones.y—ana When such signs or markings are in place and clearly
visible to an ordinarily observant person, a ewvery driver of a

vehicle must shadd obey the directions thereof.

(2) Where signs or markings are in place to define a no-

passing zone as set forth in subsection (1), a me driver may
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not, shadd at any time, drive on the left side of the roadway
within with such no-passing zone or on the left side of any
pavement striping designed to mark such no-passing zone
throughout its length.

(3) This section does not apply to a driver who safely and

briefly drives to the left of the center of the roadway only to

the extent necessary to:

(a) Avoid when an obstruction;

A xs + +h
T

b Turn Tat o moaled oy 4 b A AN~ Ny + ] lef+
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turping left into or from an alley, a private road, or a
driveway; or

(c) Overtake and pass a bicycle or other nonmotorized

vehicle or an electric bicycle pursuant to s. 316.083(2) or (3).

(4) A person who violates wietatien—eof this section

commits +5 a noncriminal traffic infraction, punishable as a
moving violation as provided in chapter 318.

Section 4. Section 316.151, Florida Statutes, is amended
to read:

316.151 Required position and method of turning at
intersections.—

(1) (a) Right turn.—The driver of a vehicle intending to

turn right at an intersection onto a highway, public or private

roadway, or driveway must shall—de——so—as—fellows:

1.4 Make Right—twrn-—both the approach for a right turn
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and a right turn shall—Pbemade as close as practicable to the
right-hand curb or edge of the roadway.

2. When overtaking and passing a bicycle proceeding in the

same direction, give an appropriate signal as provided for in s.

316.156 and make the right turn only if the bicycle is at least

20 feet from the intersection, and is of such a distance that

the driver of a vehicle may safely turn.

(b)

Left turn.—
1. The driver of a vehicle intending to turn left at an
or

any intersection onto a highway, public or private roadway,

driveway must shkatdt approach the intersection in the extreme

left-hand lane lawfully available to traffic moving in the
direction of travel of such vehicle+ and must make—after

n

the—dnterseetion; the left turn shald:—bemade so as to

i
TITCT

e¥iag
leave the intersection in a lane lawfully available to traffic
moving in such direction upon the roadway being entered.

2. A person riding a bicycle and intending to turn left in
accordance with this section is entitled to the full use of the
lane from which the turn may legally be made.

a. Whenever practicable, make the left turn shaell-—bemade

The person must:

in that portion of the intersection to the left of the center of
the intersection; or—
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the—ecourse—deseribed hereafter:+—The rider—shall

b. Approach the turn as close as practicable to the right
curb or edge of the roadway; after proceeding across the
intersecting roadway, make the turn shaltbe-made as close as

practicable to the curb or edge of the roadway on the far side

of the intersection; and, before proceeding, #£hebieyelist—shalt
comply with any official traffic control device or police
officer regulating traffic on the highway along which the person
bieyelist intends to proceed.

(2) The state, county, and local authorities in their
respective jurisdictions may cause official traffic control
devices to be placed within or adjacent to intersections and
thereby require and direct that a different course from that
specified in this section be traveled by vehicles turning at an
intersection. When such devices are so placed, a ae driver of a
vehicle may not turn a vehicle at an intersection other than as

directed and required by such devices.

(3) A person who violates wietatien—eof this section

commits +5 a noncriminal traffic infraction, punishable as a
moving violation as provided in chapter 318.

Section 5. Subsections (5), (6), and (19) of section
316.2065, Florida Statutes, are amended to read:

316.2065 Bicycle regulations.—

(5) (a) A Amy person operating a bicycle upon a roadway at

less than the normal speed of traffic at the time and place and
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under the conditions then existing must shatdt ride in the

bicycle lane marked—for bieyete—wuse or, if there is no bicycle

lane on the roadway is—marked—Ffor bieyele—use, as close as

practicable to the right-hand curb or edge of the roadway except
under any of the following situations:

1. When overtaking and passing another bicycle or vehicle
proceeding in the same direction.

2. When preparing for a left turn at an intersection or
into a private road or driveway.

3. When reasonably necessary to avoid any condition or
potential conflict, including, but not limited to, a fixed or
moving object, parked or moving vehicle, bicycle, pedestrian,
animal, surface hazard, turn lane, or substandard-width lane,
which makes it unsafe to continue along the right-hand curb or

edge or within a bicycle lane. On roads that contain a

substandard-width lane, persons operating bicycles must ride

single-file to maintain the minimum 3 feet of space for motor

vehicles to pass persons operating a bicycle as provided in s.

316.083. For the purposes of this subsection, a "substandard-
width lane" is a lane that is too narrow for a bicycle and
another vehicle to travel safely side by side within the lane.

(b) A Any person operating a bicycle upon a one-way
highway with two or more marked traffic lanes may ride as near
the left-hand curb or edge of such roadway as practicable.

(6) (a) Persons riding bicycles upon a roadway or in a
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bicycle lane may not ride more than two abreast except on

|

bicycle path paths—er ports—eof roadways—Set—asideFfor—+the
exelusive—use—of bieyetes. Persons riding two abreast may not

impede traffic when traveling at less than the normal speed of

traffic at the time and place and under the conditions then

existing and must skhatd+ ride within a single lane. Where bicycle

lanes exist, persons riding bicycles may ride two abreast if

both are able to remain within the bicycle lane. If the bicycle

lane is too narrow to allow two persons riding bicycles to ride

two abreast, the persons must ride single-file and within the

bicycle lane. On roads that contain a substandard-width lane as

defined in subparagraph (5) (a)3., persons riding bicycles may

temporarily ride two abreast only to avoid hazards in the

roadway or to overtake another person riding a bicycle.

(b) When stopping at a stop sign, persons riding bicycles

in groups, after coming to a full stop and obeying all traffic

laws, may proceed through the stop sign in a group of 10 or

fewer at a time. Motor vehicle operators must allow one such

group to travel through the intersection before moving forward.

TITLE AMENDMENT

Remove lines 7-15 and insert:
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other nonmotorized vehicle or an electric bicycle; providing
exceptions; providing a penalty; requiring the Department of
Highway Safety and Motor Vehicles to provide an annual awareness
and safety campaign regarding certain safety precautions;
amending s. 316.0875, F.S.; exempting a motor vehicle driver
from certain provisions relating to no-passing zones when
overtaking a bicycle or other nonmotorized vehicle or an

electric bicycle; making
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/ICS/HB 613 Tax Collector and License Plate Agency Operations
SPONSOR(S): Infrastructure & Tourism Appropriations Subcommittee, Tourism, Infrastructure & Energy
Subcommittee, Aloupis

TIED BILLS: IDEN./SIM. BILLS: SB 884
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Tourism, Infrastructure & Energy Subcommittee 13Y,2N, AsCS Johnson Keating
2) Infrastructure & Tourism Appropriations 14Y,0N, AsCS Hicks Davis

Subcommittee

3) Commerce Committee Johnson Hamon

SUMMARY ANALYSIS

County tax collectors are the Department of Highway Safety and Motor Vehicles’ (DHSMV) authorized agents
to title and register motor vehicles, motor homes, and vessels, and to provide driver license services. However,
appointed tax collectors in some charter counties are not authorized to provide driver license services. Some
county tax collectors have contracted with privately-owned license plate agents (LPAS) to provide title and
registration services. LPAs currently do not provide driver license services in Florida. Additionally, terms
describing LPAs are not consistent across statute, nor are any of these terms defined.

The bill defines the term “license plate agency” and conforms various statutory provisions to use that term. The
bill provides that operational requirements established by DHSMV policies and procedures must be the same
for both governmentally and privately managed license plate agencies.

The bill provides that, effective October 1, 2021, the appointed tax collector of any charter county may contract
with one or more LPAs to provide the following driver license services:
e Processing applications for the renewal of any driver license that is currently compliant with federal
REAL ID Act requirements.
e Processing a reinstatement of a suspended driver license when the only condition of such
reinstatement is payment of fees.
e Processing a licensee’s or cardholder’s change of address and application for a replacement driver
license or identification card, if the driver license or identification card is currently compliant with federal
REAL ID Act requirements.

The bill requires DHSMV, upon application of each tax collector electing to participate in the pilot project, to
enter into an interagency agreement allowing the tax collector to provide driver license services. The bill
clarifies that an LPA is not authorized to issue a driver license or identification card. The bill requires
fingerprinting and background checks for a covered employee of an LPA prior to being able to provide such
services. The bill prohibits the automatic transfer of information gathered for the completion of a driver license
or identification card renewal or change of address to a voter registration application and requires that a printed
notice with instructions on how to register to vote or update a voter registration record be provided. The bill
provides that the funds collected by license plate agencies must be deposited into the state treasury within the
same time period as required for tax collectors. The bill requires a review of the pilot project and establishes a
submission date of December 31, 2025, for a final report that addresses the implementation of the project and
the provision of the specified driver license services.

The bill will have a significant, negative fiscal impact on state government expenditures. See Fiscal Analysis
section for details.

The bill has an effective date of July 1, 2021.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0613d.COM
DATE: 4/18/2021



FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Current Situation

Under chs. 320 and 328, F.S., county tax collectors are the Department of Highway Safety and Motor
Vehicles’ (DHSMVs) authorized agents to title and register motor vehicles, motor homes, and vessels.*
When processing these transactions, tax collectors charge and collect fees specified in state law,?
which are remitted to the state. However, chs. 319, 320, and 328, F.S., also require tax collectors to
retain certain statutorily prescribed service fees and charges.®

Currently, 65 counties have elected tax collectors who are constitutional officers, while Broward and
Miami-Dade Counties have appointed tax collectors under each county’s charter government.
However, pursuant to s. 1(d), Article VIl of the State Constitution, these counties will have elected tax
collectors effective January 7, 2025.4

Sixteen counties have, or until recently had, contracts with privately owned license plate agents (LPAS)
to operate 57 offices to perform title and registration services for motor vehicles, mobile homes, and
vessels. In counties with elected tax collectors, LPAs only charge the fees for those services as
expressly authorized in statute. In these counties, the LPAs may retain all or a portion of the statutorily
authorized service fee that tax collectors are allowed to collect for motor vehicle, mobile home, and
vessel title and registration services, as provided in the contracts between the LPA and the tax
collector.® The LPAs in Broward and Miami-Dade Counties charge fees® for motor vehicle, mobile
home, and vessel title and registration fees in addition to the statutory fees authorized in chs. 319, 320,
and 328, F.S. The additional fees levied in Broward and Miami-Dade Counties are levied pursuant to
county ordinance and are retained by the LPAs.’

Terms such as “license tag agent” and “tag agency” appear throughout Florida Statutes, relating to
private tag agencies authorized to perform certain motor vehicle-related transactions. However, these
terms are not defined, nor are they used consistently across the statutes.

DHSMV has transitioned its driver license services from DHSMV-owned facilities to elected county tax
collectors. Florida law required DHSMV to completely transition all driver license issuance services to
tax collectors who are constitutional officers under s. 1(d), Article VIII of the State Constitution with this
transition to be completed by June 30, 2015. The transition of services to appointed charter county tax
collectors may occur on a limited basis as directed by DHSMV.2

Currently, LPAs do not provide driver license services anywhere in Florida.

Driver License Issuance Systems

DHSMV’s Florida Driver License Information System (FDLIS) is the legacy driver license issuance
system that will be completely replaced by May 2021 with the newly launched Online Registration and
Identity Operating Network (ORION). ORION is the replacement database application which will be
used to conduct all driver license and identification card issuances. ORION provides real-time access

1 County tax collectors are expressly made agents of the state with respect to motor vehicle registration in s. 320.03(1), F.S., and with
respect to vessel registration in s. 328.73(1), F.S.

2 See s. 319.32, F.S., for motor vehicle title fees, s. 320.03, for motor vehicle registration fees, s. 320.04, F.S., as to motor vehicle
service charges, and s. 328.72, F.S., as to vessel registration fees.

3 Department of Highway Safety and Motor Vehicles, Agency Analysis of 2021 SB 342, p 2. (January 14, 2021).

41d.

51d.

6 Formerly the LPAs in Volusia County charged fees. An elected county tax collector took office on January 5, 2021, and the LPA
offices closed by February 4, 2021. Id.

71d.

8 Section 322.02(1), F.S.
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to extensive information on every driver, including driving history, vehicle insurance information, and
personal identity information and documents.

FDLIS/ORION is installed in 195 tax collector offices in 63 counties in Florida and in the 15 driver
license offices DHSMV operates in Broward and Miami-Dade counties.

Only DHSMV and elected tax collectors have access to FDLIS/ORION. Access to these systems is
governed by individual memoranda of understanding (MOUs) between DHSMV and each tax collector.

Section 322.135(1)(c) F.S., requires county tax collectors to charge a $6.25 service fee for providing
driver license services.®

Federal REAL ID Act

The federal REAL ID Act of 2005 provides minimum security requirements for the issuance and
production of state and territory driver licenses and identification cards in order for federal agencies to
accept these documents for official purposes,'© which include entering federal facilities and boarding
commercial aircraft.

Real ID Act compliant state-issued driver licenses and identification cards must include the following
information:
e The person's full legal name, date of birth, and gender;
e The person's driver's license or identification card number;
e Adigital photograph of the person'! (all in-office transactions require the taking of the
customer’s photograph, even if the customer is only taking a test);
e The person's address of principal residence;
The person's signature;
o Physical security features designed to prevent tampering, counterfeiting, or duplication of the
driver licenses and identification cards for fraudulent purposes; and
¢ A common machine-readable technology, with defined minimum elements.

Additionally, the REAL ID Act mandates minimum standards that states must adopt when issuing driver
license and ID cards. Each state or territory must:

e Require, at a minimum, presentation and verification of certain documents verifying a person’s
identity or address.

¢ Require valid documentary evidence of the applicant’s lawful presence in the United States.
Establish procedures verifying each document required to be presented by the applicant.

e Enter into a MOU with the Department of Homeland Security to access its system to verify the
lawful status of an applicant, other than a U.S. citizen.

e Confirm with the Social Security Administration that the social security number presented by an
applicant is registered to that person.

e Ensure the physical security of facilities where driver licenses and identification cards are
produced; and the security of document materials and papers from which driver licenses and
identification cards are produced.

e Require that all persons authorized to manufacture or produce driver licenses and identification
cards must satisfy appropriate security clearance requirements.

o Incorporate physical security features on the driver licenses and identification cards which are
designed to prevent tampering, counterfeiting, and duplication of the documents for a fraudulent
purpose.

DHSMV has fully complied with and has been certified as compliant with the Real ID Act. As of January
2021, almost 95 percent of all Florida credentials are REAL ID compliant. Certification as compliant
with the REAL ID Act means that Florida achieved and met the mandatory minimum requirements
noted above. The consequences for a state or territory that fails to be certified as REAL ID compliant is

9 Department of Highway Safety and Motor Vehicles, Agency Analysis of 2021 House Bill 613, p. 5-6. (Mar. 5, 2021).

1049 U.S.C. 30301 note; 6 U.S.C. 111, 112.

11 Section 202(b) of the Real ID Act.
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that its driver license and identification cardholders will not be permitted to use their state-issued driver
license or identification card for federal purposes, including as the identification required to board a
commercial airplane.’?

Due to the federal REAL ID Act, driver license offices must have specific types of equipment to issue
driver licenses and identification cards over the counter. When a tax collector opens a driver license
office, the tax collector pays the initial cost for all the equipment, a security safe, and security cameras;
DHSMV provides and pays for the blank driver license and identification card stock. Approximately
every five years, this equipment becomes obsolete and must be replaced. The cost to replace the
outdated driver license equipment is paid for by DHSMV, pursuant to an appropriation.*?

Motor Voter Law

The Federal Voter Registration Act of 1993, also known as the motor voter law, requires a voter
registration form to be included with each driver license application, including renewal applications, and
there are federal requirements regarding the transmission of this data to the state election’s office.4

Section 97.057(1), F.S., requires DHSMV to provide the opportunity to apply to register to vote or to
update a voter registration record to each individual who comes to an office to:

e Apply for or renew a driver license;

e Apply for or renew an identification card; or

e Change an address on an existing driver license or identification card.*®

Effect of the Bill

The bill defines the term “license plate agency” as an office appointed by the tax collector which is
equipped with DHSMV'’s Florida Real Time Vehicle Information System (FRVIS) and managed by a
governmental or private entity to process transactions related to motorist services on behalf of DHSMV.
The bill amends various sections of statute referring to license tag agencies and tag agencies to
change these references to the newly defined term “license plate agency.”

The bill provides that operational requirements for license plate agencies, as established by DHSMV
policies and procedures, including, but not limited to, purchases of equipment, license plates, and
validation stickers and other costs incurred by DHSMV, must be the same for both governmentally and
privately managed license plate agencies.

The bill provides that, effective October 1, 2021, the appointed tax collector of any charter county may,
at the tax collector’s discretion, participate in a pilot project through which the tax collector contracts
with one or more license plate agencies to provide the following driver license services:
e Processing a licensee’s application and collecting the required fees for renewal of any driver
license that is currently compliant with federal REAL ID Act requirements.
e Processing a licensee’s application for reinstatement of a suspended driver license and
collecting the required fees, if the only condition for reinstatement is the payment of such fees.
e Processing a licensee’s or cardholder’s request to change his or her address and application for
a replacement driver license or identification card, and collecting the required fees, if the driver
license or identification card is currently compliant with federal REAL ID Act requirements.

The bill provides that DHSMV shall, upon application from each tax collector electing to participate in
the pilot project, authorize the tax collector by interagency agreement, to provide these services as
DHSMV’s agent through one or more license plate agencies.

The bill provides that a tax collector’s election to contract with an LPA does not require the tax collector
to provide all authorized driver license services. The bill does not authorize an LPA to issue driver

12 Department of Highway Safety and Motor Vehicles, Agency Analysis of 2021 House Bill 613. pp. 7-8. (March 5, 2021)

1B d. at 5.

14 United States Department of Justice, The National Voter Registration Act of 1993, https://www.justice.gov/crt/national-voter-
registration-act-1993-nvra (last visited March 4, 2021).

15 Department of Highway Safety and Motor Vehicles, Agency Analysis of 2021 House Bill 613. p. 8. (March 5, 2021)
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licenses or identification cards or possess any blank driver licenses or identification cards. The bill
requires that a covered employee of an LPA, prior to providing driver license services, must be
fingerprinted, undergo background checks, and be subject to disqualification from providing such
services to the extent required by federal law. The bill prohibits information gathered for the completion
of a driver license or identification card renewal or change of address to be automatically transferred to
a voter registration application. Instead, an LPA must provide each licensee or cardholder a printed
notice with instructions on how to register to vote or update a voter registration record. If the LPA
collects funds to be deposited into the state treasury, these funds must be paid into the state treasury
within the same time frame as required for county tax collectors.®

The bill sets forth provisions requiring each tax collector participating in the pilot project to review
implementation of the pilot project and the provisions of the specified driver license services by LPAs in
the respective county. The tax collector must submit a preliminary report of its findings and
recommendations to DHSMV, and the department must provide comments to the tax collector
regarding their findings and recommendations. A final report must be submitted by the tax collector,
inclusive of DHSMV’s comments, to the Governor and Cabinet, the President of the Senate, and the
Speaker of the House of Representative by December 31, 2025.

The bill has an effective date of July 1, 2021.

B. SECTION DIRECTORY:
Section 1: Amends s. 320.01, F.S., defining the term “license plate agency.”

Section 2: Amends s. 320.03, F.S., relating to the registration duties of tax collectors.
Sections 3-5: Amends ss. 320.04, 320.06, and 320.0894, F.S., to conform.
Section 6: Amends s. 322.135, F.S., relating to driver license agents.
Sections 7-9: Amends ss. 212.1832, 681.117, and 1002.40, F.S., to conform.
Section 10: Provides an effective date of July 1, 2021.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:

Although this bill establishes an optional pilot project, to the extent any LPA participates, according
to DHSMV there will be a significant, negative impact on expenditures that cannot be absorbed
within existing resources. DHSMV reports it would require approximately $142,688 of additional
contracting resources for programming, development, and installation of the driver license issuance
system in LPA offices.!” Training costs, however, to ensure LPAs can deliver the driver license
services, cannot be quantified and are indeterminate.

Additionally, the bill requires both governmentally and privately managed LPA costs be the same.
This provision requires DHSMV to assume the annual, recurring network costs for 57 LPAs

16 Section 322.135(6), F.S., requires tax collectors to pay all sums due to the State Treasury no later than five working days after the
close of the business day in which the funds were received.

17 Attachment to e-mail from Kevin Jacobs, Legislative Affairs Director, Department of Highway Safety and Motor Vehicles, Info for
meeting. (Apr. 9, 2021).
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statewide, estimated to be approximately $513,864.1®8 DHSMV reports that a specific appropriation
would be needed as they cannot absorb this increase in costs within existing resources.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill may have a negative fiscal impact on local government revenues, as county tax collectors
that elect to participate in the pilot project may see a reduction in revenues associated with
additional services being provided by private license plate agencies. Any revenue losses may be
offset to some extent by a reduction in expenditures.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

License plate agencies may see additional revenues associated with providing additional services.
LPAs would also be responsible for the initial equipment purchases, estimated to be approximately
$1.8 million.®

D. FISCAL COMMENTS:

None.

. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to require counties or municipalities to spend funds or take
action requiring the expenditure of funds; reduce the authority that counties or municipalities have to
raise revenues in the aggregate; or reduce the percentage of state tax shared with counties or
municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:
The bill does not provide a grant of rulemaking, nor does it require rulemaking.

C. DRAFTING ISSUES OR OTHER COMMENTS:

Drafting Issue
The bill makes conforming changes to the Hope Scholarship Program to the replace the term “tag

agency” with “license plate agency.” According to the Department of Revenue, where the word
“agency” is replaced in this context, the term refers to both a “designated agent” and a “private tag
agent” and the word “agent” should be put back in the bill in both locations.?°

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On March 9, 2021, the Tourism, Infrastructure & Energy Subcommittee adopted one amendment and
reported the bill favorably as a committee substitute. The committee substitute:

18 d.

9d.

20 Florida Department of Revenue, Agency Analysis of 2021 House Bill 613, pp. 4-5. (Feb. 26, 2021).
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Relocates provisions of the bill that authorize license plate agencies to provide driver license
services.

Authorizes all tax collectors, effective October 1, 2021, to contract with one or more license plate
agencies for specified driver license services.

Requires a tax collector to enter into an interagency agreement with DHSMV to provide driver
license services.

Provides that license plate agents are not authorized to issue driver licenses or identification cards
or to possess blank driver licenses and identification cards.

Requires funds collected from license plate agencies to be deposited into the state treasury in the
same time frame as required for county tax collectors.

On April 6, 2021, the Infrastructure and Tourism Appropriations Subcommittee adopted an amendment and
reported the bill favorably as a committee substitute. The committee substitute:

Authorizes the appointed tax collector of any charter county, effective October 1, 2021, to
participate in a pilot project through which the tax collector contracts with LPAs for specified driver
license services.

Processes applications for the renewal of any driver license, change of address, and application for
a replacement driver license or identification card that is currently compliant with federal REAL ID
Act requirements.

Requires that a covered employee of an LPA must be fingerprinted, undergo background checks,
and be subject to disqualification from providing such services to the extent required by federal law.
Prohibits the automatic transfer of information gathered for the completion of a driver license or
identification card renewal or change of address to a voter registration application.

Requires that a printed notice, as prescribed by DHSMV, with instructions on how to register to vote
or update a voter registration record be provided.

Requires a review of the pilot project and that a final report be submitted by the tax collector,
inclusive of DHSMV’s comments, to the Governor and Cabinet, the President of the Senate, and
the Speaker of the House of Representatives by December 31, 2025.

This analysis is drafted to the committee substitute as approved by the Infrastructure and Tourism
Appropriations Subcommittee.
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F L ORTIDA H O U S E O F R EPRESENTATI V E S

CS/CS/HB 613 2021

1 A bill to be entitled

2 An act relating to tax collector and license plate

3 agency operations; amending s. 320.01, F.S.; defining
4 the term "license plate agency"; amending s. 320.03,

5 F.S.; conforming provisions to changes made by the

6 act; requiring certain operational requirements to be
7 the same for governmentally and privately managed

8 license plate agencies; amending ss. 320.04, 320.0¢6,

9 and 320.0894, F.S.; conforming provisions to changes
10 made by the act; amending s. 322.135, F.S.;

11 authorizing certain tax collectors to participate in a
12 pilot project through which the tax collector

13 contracts with license plate agencies for the

14 provision of specified driver license services;

15 requiring the Department of Highway Safety and Motor
16 Vehicles to enter into interagency agreements with

17 participating tax collectors; providing applicability;
18 requiring certain license plate agency employees to be
19 fingerprinted and undergo background checks according
20 to specified federal requirements; prohibiting certain
21 driver license or identification card information
22 gathered by license plate agencies from being
23 transferred automatically to a voter registration
24 application; requiring license plate agencies
25 providing certain driver license or identification
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CS/CS/HB 613 2021
26 card services to provide licensees and cardholders
277 with certain printed notices about voter registration;
28 providing for the deposit of funds collected by
29 license plate agencies; requiring each participating
30 tax collector to submit reports of findings and
31 recommendations concerning the pilot project; amending
32 ss. 212.1832, 681.117, and 1002.40, F.S.; conforming
33 provisions to changes made by the act; providing an
34 effective date.

35
36| Be It Enacted by the Legislature of the State of Florida:
37
38 Section 1. Subsection (46) is added to section 320.01,
39 Florida Statutes, to read:

40 320.01 Definitions, general.—As used in the Florida

41 Statutes, except as otherwise provided, the term:

42 (46) "License plate agency" means an office appointed by

43 the tax collector which is equipped with the department's

44 Florida Real Time Vehicle Information System and managed by a

45| governmental or private entity to process transactions related

46 to motorist services on behalf of the department.

477 Section 2. Subsections (4) and (8) of section 320.03,
48 Florida Statutes, are amended to read:
49 320.03 Registration; duties of tax collectors;

50 International Registration Plan.—
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51 (4) (a) Each tax collector or license plate agency tag

52 agent—who—has—eonltine computer access—to—the department—dats
53| eentereor other reasonable acecess—thereto shall, except when the

54 department has issued a registration renewal notice, upon

55 receipt of an application for the registration of a amy motor

56 vehicle, determine from the driver file of the applicant whether
57 the applicant's driver license has been canceled, suspended, or
58 revoked and, if so, whether the applicant has surrendered his or
59| her license to the department as required by s. 322.251. If the

60 applicant has not surrendered his or her license in accordance

6l with s. 322.251 +heprovisieons—ef that seetion, the tax

62 collector shall refuse to register the vehicle until such time
63| as the applicant surrenders his or her driver license to the

64| department.

65 (b) The Florida Real Time Vehicle Information System shall

66| be installed in every tax collector's office and license plate

67 agency tag—agent's—effiece 1in accordance with a schedule

68 established by the department in consultation with the tax

69 collectors and contingent upon funds being made available for
70 the system by the state.

71 (c) Operational requirements for license plate agencies

72| which are established by department policies and procedures,

73 including, but not limited to, purchases of equipment, license

74| plates, and validation stickers and other costs incurred by the

75 department, shall be the same for both governmentally and
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76| privately managed license plate agencies.

77 (8) 1If the applicant's name appears on the list referred
78 to in s. 316.1001(4), s. 316.19%9067(0), s. 318.15(3), or s.

79 713.78(13), a license plate or revalidation sticker may not be
80 issued until that person's name no longer appears on the list or
81 until the person presents a receipt from the governmental entity
82 or the clerk of court that provided the data showing that the

83| fines outstanding have been paid. This subsection does not apply
84| to the owner of a leased vehicle if the vehicle is registered in
85 the name of the lessee of the vehicle. The tax collector and the
86| clerk of the court are each entitled to receive monthly, as

87 costs for implementing and administering this subsection, 10

88| percent of the civil penalties and fines recovered from such

89| persons. As used in this subsection, the term "civil penalties
90 and fines" does not include a wrecker operator's lien as

91 described in s. 713.78(13). If the tax collector has private

92 license plate agencies fag—agernts, such license plate agencies

93| *teg—agerts are entitled to receive a pro rata share of the
94 amount paid to the tax collector, based upon the percentage of
95 license plates and revalidation stickers issued by the license

96| plate agency fag—agent compared to the total issued within the

97 county. The authority of a amy private license plate agent to

98 issue license plates shall be revoked, after notice and a
99| hearing as provided in chapter 120, if he or she issues a an¥y

100 license plate or revalidation sticker contrary to the provisions
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101 of this subsection. This section applies only to the annual
102 renewal in the owner's birth month of a motor vehicle

103 registration and does not apply to the transfer of a

104 registration of a motor vehicle sold by a motor vehicle dealer
105 licensed under this chapter, except for the transfer of

106| registrations which includes the annual renewals. This section
107| does not affect the issuance of the title to a motor vehicle,
108| notwithstanding s. 319.23(8) (b).

109 Section 3. Paragraph (b) of subsection (1) of section

110 320.04, Florida Statutes, i1s amended to read:

111 320.04 Registration service charge.—
112 (1)
113 (b) A service charge of $1 shall also be imposed for the

114 issuance of each license plate validation sticker, vessel decal,
115 and mobile home sticker issued from an automated vending

116| facility or printer dispenser machine. This service charge is
117| payable to the department and shall be used to provide for

118 automated vending facilities or printer dispenser machines that
119 are used to dispense such stickers and decals by each tax

120 collector's or license plate agency's tag—agentls employee.

121 Section 4. Subsection (2) of section 320.06, Florida
122 Statutes, is amended to read:

123 320.06 Registration certificates, license plates, and
124 validation stickers generally.—

125 (2) The department shall provide the several tax
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126 collectors and license plate agencies agents with the necessary
127 number of validation stickers.

128 Section 5. Paragraph (b) of subsection (4) of section

129 320.0894, Florida Statutes, is amended to read:

130 320.0894 Motor vehicle license plates to Gold Star family
131 members.—The department shall develop a special license plate
132 honoring the family members of servicemembers who have been

133 killed while serving in the Armed Forces of the United States.
134 The license plate shall be officially designated as the Gold
135 Star license plate and shall be developed and issued as provided
136| 1in this section.

137 (4)

138 (b) The applicant must provide documentation of the fact
139| that the servicemember was killed while serving and proof of
140 relationship to the servicemember to the tax collector or

141 license plate agency wgernt before being issued a Gold Star

142 license plate. The tax collector or license plate agent may

143| waive the requirement for such documentation and proof if he or
144 she has actual knowledge of the family relationship and that the
145 servicemember was killed while serving.

146 Section 6. Subsection (1) of section 322.135, Florida

147 Statutes, is amended to read:

148 322.135 Driver license agents.—

149 (1) (&) The department shall, upon application, authorize

150| by interagency agreement any or all of the tax collectors who
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151 are constitutional officers under s. 1(d), Art. VIII of the
152 State Constitution in the several counties of the state, subject
153 to the requirements of law, in accordance with rules of the

154 department, to serve as the department's +fs agent for the

155| provision of specified driver license services.

156 42> These services shall be limited to the issuance of
157 driver licenses and identification cards as authorized by this
158 chapter.

159 (b)1l. Effective October 1, 2021, the appointed tax

160 collector of any charter county may, at the tax collector's

161| discretion, participate in a pilot project through which the tax

162 collector contracts with one or more license plate agencies for

163| the provision of the following specified driver license

164 services:

165 a. Processing a licensee's application and collecting the

166| required fees for renewal of any driver license that is

167 currently compliant with federal REAL ID Act requirements.

168 b. Processing a licensee's application for reinstatement

169 of a suspended driver license and collecting the required fees

170 therefor, if the only condition of reinstatement is payment of

171 such fees.

172 c. Processing a licensee's or cardholder's request to

173 change his or her address and application for a replacement

174 driver license or identification card, and collecting the

175 required fees therefor, if the driver license or identification
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176 card is currently compliant with federal REAL ID Act

177 requirements.

178 2. The department shall, upon application of each tax

179 collector electing to participate in the pilot project,

180 authorize the tax collector by interagency agreement, subject to

181 the requirements of law, in accordance with rules of the

182 department, to provide these services as the department's agent

183| through one or more license plate agencies.

184 3. A participating tax collector's election to contract

185| with a license plate agency under this paragraph does not

186| require the tax collector to provide all driver license services

187 authorized under paragraph (a).

188 4. This paragraph does not authorize a license plate

189 agency to issue driver licenses or identification cards or

190| possess any blank driver licenses or identification cards.

191 5. Before providing driver license services under this

192 paragraph, a covered employee of a license plate agency must be

193 fingerprinted, undergo background checks, and be subject to

194| disqualification from providing such services, to the extent

195| required by 6 C.F.R. s. 37.45.

196 6. Notwithstanding s. 97.057, information gathered under

197 this paragraph for completion of a driver license or

198 identification card renewal or change of address shall not be

199| transferred automatically to a voter registration application. A

200 license plate agency providing services under this paragraph
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201 shall provide to each licensee or cardholder, in the format

202| prescribed by the department, a printed notice with instructions

203 on how to register to vote or update a voter registration

204 record.

205 7. If funds to be deposited into the State Treasury are

206 collected under this paragraph by a license plate agency, the

207 funds shall be paid into the State Treasury within the period

208 specified in subsection (6) calculated from the date the funds

209 are collected by the license plate agency.

210 8. FEach participating tax collector shall review

211 implementation of the pilot project and the provision of the

212 specified driver license services by license plate agencies in

213| the respective county. The tax collector shall submit a

214| preliminary report of its findings and recommendations to the

215 department, and the department shall return comments to the tax

216 collector. By December 31, 2025, the tax collector shall submit

217 a final report, together with the department's comments, to the

218 Governor and Cabinet, the President of the Senate, and the

219| Speaker of the House of Representatives.

220 (c)b)> Each tax collector who is authorized by the

221| department to provide driver license services shall bear all
2272 costs associated with providing those services.
223 (d)4e> A service fee of $6.25 must be charged, in addition

224 to the fees set forth in this chapter, for providing all
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225 services pursuant to this chapter. The service fee may not be
226 charged:

227 1. More than once per customer during a single visit to a
228 tax collector's office.

229 2. For a reexamination requested by the Medical Advisory

2301 Board or required pursuant to s. 322.221.

231 3. For a voter registration transaction.
232 4. In violation of any federal or state law.
233 5. To a veteran receiving any service pursuant to this

234 chapter, upon presentation of a copy of the veteran's:

235 a. DD Form 214, issued by the United States Department of
236 Defense;

237 b. Veteran health identification card, issued by the

238 United States Department of Veterans Affairs;

239 c. Veteran identification card, issued by the United

240 States Department of Veterans Affairs pursuant to the Veterans
241 Identification Card Act of 2015, Pub. L. No. 114-31; or

242 d. Other acceptable form specified by the Department of
243 Veterans' Affairs.

244 Section 7. Subsection (1) of section 212.1832, Florida
245 Statutes, is amended to read:

246 212.1832 Credit for contributions to eligible nonprofit
247 scholarship-funding organizations.—

248 (1) The purchaser of a motor vehicle shall be granted a

249 credit of 100 percent of an eligible contribution made to an
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250 eligible nonprofit scholarship-funding organization under s.
251 1002.40 against any tax imposed by the state under this chapter
252 and collected from the purchaser by a dealer, designated agent,
253 or private license plate agency fag—agent as a result of the

254| purchase or acquisition of a motor vehicle, except that a credit
255| may not exceed the tax that would otherwise be collected from
256 the purchaser by a dealer, designated agent, or private license

257 plate agency tag—agent. For purposes of this subsection, the

258 term "purchase" does not include the lease or rental of a motor
259| wvehicle.

260 Section 8. Subsection (1) of section 681.117, Florida

261 Statutes, 1s amended to read:

262 681.117 Fee.—

263 (1) A $2 fee shall be collected by a motor vehicle dealer,
264 or by a person engaged in the business of leasing motor

265 vehicles, from the consumer at the consummation of the sale of a
266| motor vehicle or at the time of entry into a lease agreement for
267 a motor vehicle. Such fees shall be remitted to the county tax

268 collector or private license plate £ag agency acting as agent

269 for the Department of Revenue. If the purchaser or lessee

270 removes the motor vehicle from the state for titling and

271 registration outside this state, the fee shall be remitted to
272 the Department of Revenue. All fees, less the cost of

273 administration, shall be transferred monthly to the department

274 for deposit into the Motor Vehicle Warranty Trust Fund.
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Section 9. Paragraphs (a), (b), (c), and (g) of subsection

275
276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299

(13)
1002.40
(13)
(a)

by a person that makes

The Hope
SCHOLARSHIP

A tax credit

contributions shall be

of section 1002.40,

Florida Statutes, are amended to read:
Scholarship Program.—
FUNDING TAX CREDITS.—
212.1832 (1)

is available under s. for use

an eligible contribution. Eligible

used to fund scholarships under this

section and may be used to fund scholarships under s. 1002.395.
FEach eligible contribution is limited to a single payment of
$105 per motor vehicle purchased at the time of purchase of a
motor vehicle or a single payment of $105 per motor vehicle
purchased at the time of registration of a motor vehicle that
was not purchased from a dealer, except that a contribution may
not exceed the state tax imposed under chapter 212 that would
otherwise be collected from the purchaser by a dealer,
designated agent, or private license plate agency tag—agert.

Payments of contributions shall be made to a dealer at the time

of purchase of a motor vehicle or to a designated agent or

private license plate agency fag—agernt at the time of

registration of a motor vehicle that was not purchased from a
dealer. An eligible contribution shall be accompanied by a
contribution election form provided by the Department of
Revenue. The form shall include, at a minimum, the following
brief description of the Hope Scholarship Program and the

Florida Tax Credit Scholarship Program: "THE HOPE SCHOLARSHIP
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300 PROGRAM PROVIDES A PUBLIC SCHOOL STUDENT WHO WAS SUBJECTED TO AN
301 INCIDENT OF VIOLENCE OR BULLYING AT SCHOOL THE OPPORTUNITY TO
302 APPLY FOR A SCHOLARSHIP TO ATTEND AN ELIGIBLE PRIVATE SCHOOL

303 RATHER THAN REMAIN IN AN UNSAFE SCHOOL ENVIRONMENT. THE FLORIDA
304 TAX CREDIT SCHOLARSHIP PROGRAM PROVIDES A LOW-INCOME STUDENT THE
305 OPPORTUNITY TO APPLY FOR A SCHOLARSHIP TO ATTEND AN ELIGIBLE

306 PRIVATE SCHOOL." The form shall also include, at a minimum, a
307| section allowing the consumer to designate, from all

308| participating scholarship funding organizations, which

309| organization will receive his or her donation. For purposes of
310 this subsection, the term "purchase" does not include the lease

311 or rental of a motor vehicle.

312 (b) A dealer, designated agent, or private license plate
313 agency tag—agent shall:
314 1. Provide the purchaser the contribution election form,

315 as provided by the Department of Revenue, at the time of

316| purchase of a motor vehicle or at the time of registration of a
317 motor vehicle that was not purchased from a dealer.

318 2. Collect eligible contributions.

319 3. Using a form provided by the Department of Revenue,
320 which shall include the dealer's or agency's agent's federal
321| employer identification number, remit to an organization no

322 later than the date the return filed pursuant to s. 212.11 is
323| due the total amount of contributions made to that organization

324 and collected during the preceding reporting period. Using the
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325 same form, the dealer or agency agent shall also report this
326 information to the Department of Revenue no later than the date
327 the return filed pursuant to s. 212.11 is due.

328 4. Report to the Department of Revenue on each return

329 filed pursuant to s. 212.11 the total amount of credits granted
330 under s. 212.1832 for the preceding reporting period.

331 (c) An organization shall report to the Department of

332 Revenue, on or before the 20th day of each month, the total

333| amount of contributions received pursuant to paragraph (b) in
334| the preceding calendar month on a form provided by the

335 Department of Revenue. Such report shall include:

336 1. The federal employer identification number of each

337| designated agent, private license plate agency tag—agernt, oOr

338| dealer who remitted contributions to the organization during
339 that reporting period.
340 2. The amount of contributions received from each

341 designated agent, private license plate agency fag—agent, Or

342 dealer during that reporting period.
343 (g) A Any dealer, designated agent, private license plate

344 agency tag—agert, or organization that fails to timely submit
345| reports to the Department of Revenue as required in paragraphs
346 (b) and (c) is subject to a penalty of $1,000 for every month,
347 or part thereof, the report is not provided, up to a maximum
348 amount of $10,000. Such penalty shall be collected by the

349 Department of Revenue and shall be transferred into the General
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Revenue Fund. Such penalty must be settled or compromised if it
is determined by the Department of Revenue that the
noncompliance is due to reasonable cause and not due to willful
negligence, willful neglect, or fraud.

Section 10. This act shall take effect July 1, 2021.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 717  Consumer Protection
SPONSOR(S): Insurance & Banking Subcommittee, Clemons and others
TIED BILLS: IDEN./SIM. BILLS: CS/SB 1598
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Insurance & Banking Subcommittee 15Y,0N, AsCS Rowley Luczynski
2) State Administration & Technology 14Y,0N Lee Topp

Appropriations Subcommittee

3) Commerce Committee Rowley Hamon

SUMMARY ANALYSIS

The bill makes the following changes to the laws governing the divisions under the Florida Department of
Financial Services (DFS):

Consumer Credit Scores and Security Freezes — The bill prohibits consumer reporting agencies
from charging a fee for reissuing a personal identification number used to remove a security freeze. It
requires insurers to notify applicants of the availability of DFS’s free financial literacy resources at
certain times.

Consumer Services — The bill requires that licensees provide documents when responding to written
requests from DFS’s Division of Consumer Services.

Professions — The bill defines “claims adjusting,” establishes insurance adjusting firms’ licensure
requirements and penalties, removes the licensure fee, and adds grounds upon which DFS may revoke
or suspend licenses. The bill also establishes penalties for aiding and abetting unlicensed adjusting
firms and bail bond agents.

Insurance Agency Names — The bill provides specific authority for DFS to disapprove insurance
agency names containing the words “Medicaid” and “Medicare.”

Industrial Class Insurers — The bill amends the laws regarding industrial life insurance, small policies
written upon individual lives, so that no such policies may be sold in Florida after July 1, 2021.
Policyholder Rights — The bill extends the time that a policyholder has to cancel a contract with a
public adjuster and amends the Homeowner Claims Bill of Rights. The bill also provides claims
handling requirements, including policyholder notification of a change in adjuster, for both admitted and
surplus lines insurers.

Export to Surplus Lines — The bill mandates that the notification regarding the export of a policy to the
surplus lines market, currently given only to commercial policyholders, be given to all policyholders.
Unfair or Deceptive Acts — The bill adds two grounds, based upon effectuating an entire insurance
policy without consent, to the list of acts that constitute sliding.

Foreign Venue Clauses Prohibited — The bill requires dispute resolution for policies sold in Florida,
and insuring property in Florida, on the admitted or surplus lines markets, occurs in Florida.

Florida Insurance Guaranty Association (FIGA) Deductible — The bill eliminates a $100 deductible
that a policyholder must pay for a claim covered by FIGA.

Florida Workers’ Compensation Insurance Guaranty Association (FWCIGA) — FWCIGA covers
claims for workers’ compensation policies that are in effect on the date of the final order of an insurer’s
liquidation, leaving some policyholders whose policies have lapsed prior to liquidation with unpaid
claims. The bill eliminates that disparity by removing an exception to the definition of “covered claim.”

The bill may have a minimal positive fiscal impact on state government revenues. It has a minimal negative
impact on state expenditures and no impact on local government revenues or expenditures. The bill may have
a positive economic benefit to consumers and a possible indeterminate negative economic impact on insurers.
Except where otherwise provided, the bill is effective upon becoming law.

FULL ANALYSIS

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

The Department of Financial Services (DFS) is composed of 13 divisions and one independent office.
They are the Divisions of:

Accounting and Auditing;

Consumer Services;

Funeral, Cemetery, and Consumer Services;
Insurance Agent and Agency Services;
Investigative and Forensic Services;
Public Assistance Fraud;

Rehabilitation and Liquidation;

Risk Management;

State Fire Marshal;

Treasury;

Unclaimed Property;

Workers’ Compensation;

Administration; and the

Office of Insurance Consumer Advocate.

Consumer Credit Reports and Scores and Security Freezes

Security Freezes

Section 501.0051, F.S., allows a third party, such as a parent or guardian, to place a security freeze on
a minor child’s credit report, which prohibits a consumer reporting agency from releasing the credit
report, credit score, or any information contained in the consumer report without express authorization
from the parent or guardian.! Within 10 days of placing a security freeze, a consumer reporting agency
is required to provide the consumer with a unique personal identification number (PIN) that must then
be utilized to request removal of the freeze.? Current law permits a consumer reporting agency to
charge up to $10 to reissue a lost or misplaced PIN.?

Effect of the Bill
The bill removes a credit reporting agency’s ability to charge a fee to reissue a PIN.

Credit Reports and Scores

Under certain circumstances, insurers are permitted to utilize applicants’ credit reports and scores in
underwriting and rating decisions.* The insurer must notify applicants that credit reports and scores are
being utilized for these purposes.® DFS currently offers free financial literacy programs and maintains a
toll-free insurance consumer helpline and a website to assist consumers with insurance questions,
concerns, and complaints.® Insurers are not required to provide applicants with information regarding
these resources when notifying applicants of the use of their credit reports and scores.

1S.501.0051(1), F.S.
2S.501.0051(5), F.S.
3S.501.0051(9)(b), F.S.
4 See s. 626.9741, F.S.

51d.

5 Florida Department of Financial Services (DFS), Agency Analysis of 2021 House Bill 717, p. 3 (Feb. 25, 2021).
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Effect of the Bill

The bill provides that, at the same time that insurers inform consumers of the use of credit reports and
scores for underwriting and rating purposes, the insurers must provide consumers with notification that
DFS offers free financial literacy programs to assist them in understanding how credit scores are
calculated and how credit works.

Companies’ Responses to the Department’s Division of Consumer Services

Current law requires that licensees holding certificates of authority from DFS (agents and agencies) or

the Office of Insurance Regulation (OIR) (insurance companies) must respond to written requests from
DFS'’s Division of Consumer Services concerning consumer complaints.” It does not specifically require
that licensees provide documents in response to such requests.

Effect of the Bill

The bill adds requested documents to the response that a licensee must provide to the Division of
Consumer Services when the division makes a written request to a licensee regarding a consumer
complaint, but specifies that documents need not be released if they are protected by attorney-client or
work-product privilege.

Requirements Placed on Licensees of the Department of Financial Services

Agents, Customer and Service Representatives, Adjusters, Insurance Agencies, Managing General
Agents, and Insurance Adjusting Firms

Section 626.112, F.S., sets forth various requirements that insurance agents, agencies, adjusters,
customer and service representatives, and managing general agents must meet in order to operate
within Florida. In 2017, the legislature passed a law modifying the requirements for licensure for
adjusters, including adjusting firms.8 Prior to 2017, an adjusting firm was required to be licensed only if
it failed to designate a primary adjuster within 30 days of starting the firm or changing the primary
adjuster. Current law still authorizes, but does not require, licensure of adjusting firms.

Although current law provides penalties for acting as an unlicensed insurance agent, adjuster,
customer or service representative, or managing general agent, it does not provide any penalties for
aiding or abetting an unlicensed person in transacting insurance or otherwise engaging in insurance
activities within the state. Additionally, the law does not define the practice of “claims adjusting.”

Effect of the BiIll

The bill establishes that no individual or entity may act as an adjusting firm without complying with the
legal requirements for obtaining an adjusting firm license for each location where activity occurs that
only a licensed adjuster may perform. However, a licensed adjusting firm owned and operated by a
single licensed adjuster conducting business in his or her individual name and not employing or using
the services of other licensees is exempt from this requirement. The licensing requirements for an
adjusting firm are essentially notification requirements. An application for licensure as an adjusting firm
requires providing the name of each majority owner, partner, officer, and director of the firm, the home
address of each, and firm’s location. The bill removes the $60 licensure fee. If an adjusting firm is
required to be licensed, but fails to apply for licensure, DFS shall impose on the firm an administrative
penalty of up to $10,000.

The bill provides that any person who knowingly aids or abets an unlicensed person in transacting
insurance or otherwise engaging in insurance activities in Florida without a license commits a third-
degree felony. The bill also defines “claims adjusting” and provides that no person, except a duly

7S. 624.307(10)(b), F.S.

8 Ch. 2017-147, Laws of Fla.
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licensed attorney exempted under s. 626.860, F.S., or agent exempted under s. 626.862, F.S., shall
provide claims adjusting services unless licensed and appointed as an adjuster.

Grounds for Refusal, Suspension, or Revocation of Agent’s, Adjuster’s, Customer or Service
Representative’s, or Managing General Agent’s License or Appointment

Section 626.621, F.S., provides grounds under which DFS may deny an application for, suspend,
revoke, or refuse to renew or continue the license or appointment of an applicant, agent, adjuster,
customer or service representative, or managing general agent. Currently, these licensees or
appointees are not required to maintain the privacy of consumers’ financial and medical information.
Additionally, Florida law does not provide for administrative action when a person violates Federal
Trade Commission laws regarding telephone solicitation.

Effect of the Bill

The bill adds the following to the grounds for which DFS can deny an application for, suspend, revoke,
or refuse to renew or continue the license or appointment of the above-listed persons:
e taking action that allows a consumer’s or customer’s personal financial or medical information to
be made available or accessible to the general public; and
e initiating in-person or telephone solicitation after 9 p.m. or before 8 a.m. local time of the
prospective customer unless the prospective customer requests such contact.

Bail Bond Agents

Bail bond agents and temporary bail bond agents must be licensed in order to operate within Florida.
While the law provides for penalties for operating as a bail bond agent or temporary bail bond agent
without a license, it does not currently provide any penalty for a licensee under ch. 648, F.S., who aids
or abets an unlicensed individual to violate the provisions of the chapter.®

Effect of the BiIll

The bill provides that any licensee under ch. 648, F.S., who knowingly aids or abets an unlicensed
person in violating the licensure and appointment requirements of the chapter commits a third-degree
felony.

Insurance Agency Names

Florida law permits DFS to disapprove insurance agency names under certain circumstances, including
when the use of those names may mislead the public.’® DFS has concerns that the inclusion of the
words “Medicare” or “Medicaid” in the name of an insurance agency may confuse “vulnerable
consumers” about the nature of the agency, but it lacks the specific authority to disapprove an agency
name that includes those words.!!

Effect of the BiIll

The bill adds use of the words “Medicare” and “Medicaid” to the grounds for which DFS may
disapprove an insurance agency name. An agency licensed as of July 1, 2021, whose name contains
the word Medicare or Medicaid, may continue to use the name until June 30, 2023, as long as its
license remains valid. A license containing the word Medicare or Medicaid will automatically expire on
July 1, 2023, unless these words are removed.

9S.648.30, F.S.
10'S. 626.602, F.S.

11 DFS, supra note 6, at 2.
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Industrial Class Insurers

Industrial class insurers write industrial life insurance policies, which are life insurance policies written
upon individual lives in small amounts for which agents generally collect weekly or monthly premiums.*?
In general, the prevalence of industrial life insurance policies has continued to decline. Based upon
data available from DFS, no new industrial life insurance has been written in the past year and few
licensed life insurers continue to maintain industrial life insurance policies.*®

Effect of the Bill

The bill amends and repeals the statutes related to industrial class insurers and industrial life insurance
so that no industrial life insurance policy may be sold in Florida after July 1, 2021. The bill has no effect
on industrial life insurance policies that were sold prior to that date and have continued to remain in
force.

Policyholder Rights

Public Adjusters

Public adjusters are regulated under ch. 626, part VI, F.S. Florida law defines a public adjuster as
someone who, for something of value, directly or indirectly, prepares, completes, or files an insurance
claim for an insured or third-party claimant, or who, for something of value, acts on behalf of, or aids, an
insured or third-party claimant in settling a claim for loss or damage covered by an insurance contract,
or who advertises for employment as an adjuster of such claims.* In general, a claimant executes a
contract for the public adjuster to provide claims adjusting services.'® At present, absent a state of
emergency, such a contract may only be canceled within three days after the latter of the date on which
the contract was executed or within three days after the date on which the claimant has notified the
insurer of the claim.® During a state of emergency, and for one year after the date of loss, an insured
or claimant has five days after the date on which the contract was executed to cancel the contract
without penalty or obligation.

Public adjusters who have contracted with claimants must also provide to the claimant a written
estimate of loss to assist the claimant with obtaining a claim payment from the insurance company.
According to information received from DFS, following the hurricanes that have affected Florida in
recent years, consumers have complained about claims resolution delays due to the lack of
responsiveness of public adjusters they hired and the inability to cancel contracts they have executed
with these adjusters.’

Effect of the BiIll

The bill changes the timeframe for an insured or claimant to cancel a contract with a public adjuster
without penalty or obligation to 10 calendar days, rather than from three business days after the latter
of the date on which the contract was executed or the date on which the insured or claimant has
notified the insurer of the claim. The bill provides that the 10-day timeframe applies regardless of
whether there is a state of emergency.

The bill also provides that the written estimate that the public adjuster must provide to the claimant
must include an itemized per-unit estimate of the repairs, including itemized information on equipment,
materials, labor, and supplies. The written estimate must be provided to the insured within 60 days after
the date the contract is executed. Additionally, the bill prohibits a licensed contractor or subcontractor
from soliciting an insured to file a claim with an insurer.

125.627.502, F.S.

13 DFS, supra note 6, at 5.
14 S.626.854, F.S.

5 See id.

16 |d.

17 DFS, supra note 6, at 2-3.
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Homeowner Claims Bill of Rights

Section 627.7142, F.S., contains a Homeowner Claims Bill of Rights (Bill of Rights) that insurers
issuing personal lines residential property insurance policies in Florida must provide to policyholders
within 14 days after receiving an initial communication with respect to a claim, unless the claim follows
an event that is the subject of a declaration of a state of emergency by the Governor. While the Bill of
Rights does not contain all of the rights of a policyholder, it is designed to summarize some of the
significant rights, including rights regarding communications from insurers, payments of claims, and
resolution of disputed claims.*® The Bill of Rights contains no requirements that an insurer notify the
policyholder when it assigns a different adjuster to the claim. It does not specify that a policyholder may
be entitled to receive interest from an insurer when the insurer fails to timely fulfill claim obligations.
Furthermore, the Bill of Rights does not mention that a policyholder may take video of damage before
and after repairs in addition to photographs of the damage.

Effect of the BiIll

The bill amends the Bill of Rights in the following ways:

e states that a policyholder to which the Bill of Rights applies must receive the payment of interest
from the insurance company if the insurance company does not pay full settlement of a claim or
deny the claim within 90 days after the claim is filed; and

o clarifies that in addition to photographs, a policyholder may take video of damage before and
after repairs.

The bill requires an insurer to provide the Bill of Rights to a policyholder within 14 days after receiving
an initial claim communication, even during a state of emergency.

Insurer’s Duties to Acknowledge and Investigate Claims

Pursuant to Florida law, residential property insurers have certain obligations regarding the handling of
claims, including responding to communications and timely payment or denial of claims.*® Policyholders
have complained to DFS that repeated changes in adjusters for insurance companies have contributed
to significant delays in the claim handling process.?’ In addition, policyholders have indicated that
because of a lack of access to claims information, their insurance agents are not able to respond
claims-related questions in a meaningful way.?

The applicable law neither requires that any licensed adjuster assigned by an insurer to conduct a
physical inspection of damage property provide the policyholder with his or her name, license number,
and contact information, nor requires that the insurer provide a copy of the inspection report to the
policyholder following receipt from the adjuster. There is no statutory requirement that an insurer notify
a policyholder when it has assigned a new adjuster to the policyholder’s claim. Further, the law does
not contain any mandate that the insurer inform the policyholder of the fact that an estimate may be
preliminary in nature and may be revised or the fact that when a partial payment is issued the insurer is
continuing to evaluate a claim and may issue additional payments.

Effect of the BiIll

The bill makes the following changes to existing law regarding the investigation and adjusting of
residential property insurance claims:
¢ Changes the timeframe from 10 business days to 14 days from receipt of a proof of loss
statement for an insurer to begin the investigation of a claim.

18 S.627.7142, F.S.
19S.627.70131, F.S.
20 DFS, supra note 6, at 4.

2ld.
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¢ If an investigation of a claim involves a physical inspection of property, a licensed adjuster
assigned by the insurer must provide a policyholder with his or her name and license nhumber.

e Provides that any subsequent communication with the policyholder regarding the claim must
include the name and license number of the adjuster communicating about the claim.

¢ Requires the insurer to maintain a record or log of each adjuster who communicates with the
policyholder and to provide a list of those adjusters to the policyholder, DFS, or OIR upon
request.

¢ When providing a preliminary or partial damage claim estimate or a preliminary or partial claim
payment, an insurer must provide a detailed disclosure as specified in the bill.

The bill provides that the above changes regarding residential property insurance claims shall be
applicable to surplus lines policies in addition to policies written on the admitted market.

Export of Policies to Surplus Lines

Notification of Export

When insurance is not available to Florida consumers from authorized insurance carriers??, it generally
becomes necessary and legally permissible to obtain a policy on the surplus lines market.?> However,
under current surplus lines law, only consumers purchasing commercial insurance policies on the
surplus lines market receive notification at the time of purchase that policies are being issued on that
market.?* Consequently, the first time that some residential policyholders are informed that their policies
have been issued by surplus lines carriers is after their policies have been issued.?® The notification
currently provided to commercial policyholders whose policies are issued on the surplus lines market
also includes the statement that “superior coverage may be available in the admitted market and at a
lesser cost.”?

Effect of the Bill

The bill amends surplus lines law to require that, at the time policies are exported to the surplus lines
market, the notification statement currently signed by consumers whose commercial insurance policies
are being exported to the surplus lines market must be signed, or otherwise acknowledged by all
consumers whose insurance policies are being exported to the surplus lines market. The bill also
replaces the statement “superior coverage may be available in the admitted market and at a lesser
cost,” with “coverage may be available in the admitted market.” Additionally, the notification statement
advises consumers whose policies are being exported that surplus lines carriers are not protected
under the Florida Insurance Guaranty Act in the event of the carrier’s insolvency.

Unfair Methods of Competition and Unfair or Deceptive Acts — Sliding

The Florida Insurance Code prohibits licensees from engaging in unfair methods of competition and
unfair or deceptive acts or practices, including sliding.?” Under Florida law, sliding currently includes:
representing to an applicant that a specific ancillary coverage or product is required by law when it is
not; representing to an applicant that a specific ancillary coverage or product is included in the policy
applied for without an additional charge where there is a charge for it; and charging an applicant for a
specific ancillary coverage or product, in addition to the cost of insurance applied for, without informing

22 Authorized insurance carriers are those who have received a certificate of authority from OIR to transact insurance
business within the state. S. 624.09, F.S.

23 See s. 626.913, F.S.

24 S, 626.916(3)(b)3, F.S.

25 DFS, supra note 6, at 3.

26 S, 626.916(3)(b)3, F.S.

21'S.626.9541, F.S.
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the applicant.?® According to DFS, some Florida insurers have begun a practice of effectuating entire
policies without informing consumers they have done s0.?°

Effect of the Bill

The bill adds the following to the list of prohibited conduct that constitutes sliding:
¢ Initiating, effectuating, binding, or otherwise issuing an insurance policy without prior informed
consent from the owner of the property being insured; and
e Mailing, transmitting, or otherwise submitting a premium invoice to a mortgagee or escrow
agent in order to effectuate an insurance policy without the prior informed consent from the
owner of the property being insured. However, collateral protection insurance by a mortgagee or
escrow does not constitute sliding.

Foreign Venue Clauses in Property Insurance Policies

Currently, Florida law does not mandate that property claims dispute resolution for policies sold in
Florida, whether such resolution occurs through litigation, arbitration, or mediation, occur within Florida.

Effect of the Bill

The bill provides that no property insurance policy sold in Florida, insuring property located in Florida,
after July 1, 2021, whether issued on the admitted or surplus lines markets, may require that an insured
engage in dispute resolution, through litigation, arbitration, or mediation, outside Florida.

Florida Insurance Guaranty Association Deductible

Under federal law, insurance companies cannot file for bankruptcy.® Instead, they are either
rehabilitated or liquidated by their state of domicile. Florida law establishes the system for the
treatment of impaired or insolvent insurers®! in Florida and sets up guaranty associations where
necessary.* Florida operates five guaranty associations including the Florida Insurance Guaranty
Association (FIGA).*

FIGA provides a “mechanism for the payment of covered claims under certain insurance policies to
avoid excessive delay in payment and to avoid financial loss to claimants or policyholders because of
the insolvency of an insurer.”™* It issues guaranty fund payments and provides related services for all
lines of property and casualty insurance with certain exceptions.3

When a Florida property and casualty insurer becomes insolvent, FIGA takes over the claims of that
insurer and pays the claims of its policyholders, ensuring that policyholders are not left with unpaid
claims. Florida law provides that FIGA is only obligated to pay the portions of claims made to insolvent
property and casualty insurers, which are in excess of $100, and less than $300,000.3¢ Under current
law, therefore, there is a $100 deductible on all property and casualty claims covered by FIGA.

Effect of the BiIll

28 S.626.9541(1)(2), F.S.

29 DFS, supra note 6, at 3.

3011 U.S.C. § 109(b)(2).

31 An “insolvent insurer” means an insurer that was authorized to transact insurance in this state, either at the time the
policy was issued or when the insured event occurred, and against which an order of liquidation with a finding of
insolvency has been entered by a court of competent jurisdiction if such order has become final by the exhaustion of
appellate review. S. 631.904(4), F.S.

82 Ch. 631, F.S.

33 Ch. 631, part I, F.S.

%4 S.631.51, F.S.

35 S.631.52, F.S.

% S.631.57(1), F.S.
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The bill eliminates the $100 deductible on claims paid by FIGA so that such claims will be covered for
any amount exceeding $0 and less than $300,000.

Florida Workers’ Compensation Insurance Guaranty Association

The Florida Workers’” Compensation Insurance Guaranty Association (FWCIGA) was created in 1997
by merging the workers’ compensation account in FIGA with the Florida Self-Insurance Fund Guaranty
Association.®” FWCIGA “provides a mechanism for the payment of covered claims under chapter 440,
F.S., to avoid” delay and financial loss to claimants due to the insolvency of a workers’ compensation
insurer.®® When a workers’ compensation insurer or self-insurance fund becomes insolvent, FWCIGA
takes over the claims of that insurer and pays the claims of its policyholders, ensuring that
policyholders are not left with unpaid claims. Because FWCIGA covers claims for workers’
compensation policies that are in effect on the date of the final order of liquidation, this leaves
policyholders whose policies have lapsed prior to liquidation with unpaid claims.

Effect of the Bill

The bill removes the language “any return of premium resulting from a policy that was not in force on
the date of the final order of liquidation” from the definition of what is excluded as a “covered claim.”

B. SECTION DIRECTORY:
Section 1. Amends s. 501.0051, F.S., relating to protected consumer report security freeze.

Section 2. Amends s. 624.307, F.S., relating to general powers; duties.

Section 3. Amends s. 624.501, F.S., relating to filing, license, appointment, and miscellaneous fees.

Section 4. Amends s. 626.112, F.S., relating to license and appointment required; agents, customer
representatives, adjusters, insurance agencies, service representatives, managing general
agents.

Section 5. Creates s. 626.5813, F.S,, relating to claims adjusting.

Section 6. Amends s. 626.602, F.S., relating to insurance agency names; disapproval.

Section 7. Amends s. 626.621, F.S., relating to grounds for discretionary refusal, suspension, or
revocation of agent’s, adjuster’s, customer representative’s, service representative’s, or
managing general agent’s license or appointment.

Section 8. Amends s. 626.782, F.S., relating to “Industrial class insurer” defined.

Section 9. Amends s. 626.783, F.S., relating to “Ordinary-combination class insurer” defined.

Section 10. Repeals s. 626.796, F.S., relating to representing another insurer in same industrial debit
territory.

Section 11. Amends s. 626.854, F.S., relating to “Public adjuster” defined; prohibitions.
Section 12. Amends s. 626.916, F.S., relating to eligibility for export.

Section 13. Amends s. 626.9541, F.S., relating to unfair methods of competition and unfair or
deceptive acts or practices defined.

Section 14. Amends s. 626.9741, F.S., relating to use of credit reports and credit scores by insurers.

37 Ch. 97-262, Laws of Fla.

38 S.631.902, F.S.
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Section 15

Section 16.

Section 17.

Section 18.

Section 19.

Section 20.

Section 21.

Section 22.

Section 23.

Section 24.

Section 25.

. Amends s. 626.9953, F.S. to conform cross-references.

Amends s. 626.9957, F.S., to conform cross-references.

Amends s. 627.062, F.S., to conform cross-references.

Amends s. 627.502, F.S., relating to “Industrial life insurance”; defined; reporting.

Amends s. 627.70131, F.S., relating to insurer’s duty to acknowledge communications
regarding claims; investigation.

Creates s. 627.7031, relating to foreign venue clauses prohibited.
Amends s. 627.7142, F.S., relating to Homeowner Claims Bill of Rights.
Amends s. 631.57, F.S., relating to powers and duties of the association.
Amends s. 631.904, F.S., relating to definitions.

Amends s. 648.30, F.S., relating to licensure and appointment required.

Provides an effective date of upon becoming law, except as otherwise provided.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill has the potential to result in increased revenues for DFS in the form of administrative fines
imposed on adjusting firms for violations of ss. 624.307 and 626.112, F.S. The increase may be
offset by a simultaneous decrease in fines against individual adjusters, since DFS will have
authority to levy fines against the firm instead of the individual.®

Expenditures:

The bill has an insignificant fiscal impact on DFS. Changes to DFS’s licensing system for adjusting
firms to be licensed in Florida will have a minimal negative fiscal impact on the Insurance
Regulatory Trust Fund.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.
2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

39 Email from Meredith Stanfield, Director of Legislative and Cabinet Affairs, Department of Financial Services, RE: HB

717 Fiscal, (Mar. 9, 2021).
STORAGE NAME: h0717d.COM
DATE: 3/22/2021
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The bill may have positive economic impacts for consumers. It removes fees charged by consumer
reporting agencies for the reissuance of PINs and eliminates the $100 deductible FIGA charges for
covered claims.

The bill has potential negative direct economic impacts on the private sector. The inability of a
consumer reporting agency to charge fees to reissue PINs will result in an indeterminate decrease in
revenues for consumer reporting agencies. Adjusting firms will no longer be subject to the $60
licensure fee but could be assessed administrative fines up $10,000 for violations of ss. 624.307 and
626.112, F.S.

D. FISCAL COMMENTS:

None.

. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
Not applicable. This bill does not appear to affect county or municipal governments.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

Section 1 of the bill, amending s. 501.0051, F.S., may be federally preempted to the extent it prohibits
one of the national consumer reporting agencies (Experian, Equifax, and Trans Union) from charging a
fee to reissue a PIN to remove a security freeze.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On March 4, 2021, the Insurance & Banking Subcommittee considered the bill, adopted two amendments, and
reported the bill favorably as a committee substitute. One amendment removed the $60 licensure fee for
insurance adjusting firms. The second amendment exempted “agents” from the adjuster licensure requirement
in the new section that clarifies what constitutes claims adjusting for the purpose of licensure as a claims
adjuster.

The analysis is drafted to the committee substitute as passed by the Insurance & Banking Subcommittee.
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1 A bill to be entitled

2 An act relating to consumer protection; amending s.

3 501.0051, F.S.; prohibiting consumer reporting

4 agencies from charging to reissue or provide a new

5 unigque personal identifier to certain consumers,

6 rather than authorizing such agencies to charge the

7 customers' representatives; amending s. 624.307, F.S.;
8 revising a requirement for persons licensed or

9 authorized by the Department of Financial Services or
10 the Office of Insurance Regulation to respond to the
11 department's Division of Consumer Services regarding
12 consumer complaints; amending s. 624.501, F.S.;

13 deleting a fee for adjusting firm licenses; amending
14 s. 626.112, F.S.; removing a provision requiring the
15 department to automatically convert registrations of
16 approved registered insurance agencies to insurance

17 agency licenses; prohibiting unlicensed activity by an
18 adjusting firm unless the firm complies with a

19 specified requirement; providing an exemption;
20 providing an exemption from licensure for branch firms
21 that meet certain criteria; providing an
22 administrative penalty for failing to apply for
23 certain licensure; providing a criminal penalty for
24 aiding or abetting unlicensed activity; creating s.
25 626.5813, F.S.; defining the term "claims adjusting";
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26 prohibiting a person from providing claims adjusting
277 services unless the person meets specified
28 requirements; amending s. 626.602, F.S.; authorizing
29 the department to disapprove the use of insurance
30 agency names containing the words "Medicare" or
31 "Medicaid"; providing a time-limited exception for
32 certain insurance agencies; prohibiting relicensing of
33 insurance agencies using such names; providing for
34 future expiration of such licenses; providing an
35 exception from future expiration; amending s. 626.621,
36 F.S.; adding grounds on which the department may take
37 certain actions against a license, appointment, or
38 application of certain insurance representatives;
39 amending ss. 626.782 and 626.783, F.S.; revising the
40 definitions of the terms "industrial class insurer"
41 and "ordinary-combination class insurer,"
42 respectively, to conform to changes made by the act;
43 repealing s. 626.796, F.S., relating to the
44 representation of multiple insurers in the same
45 industrial debit territory; amending s. 626.854, F.S.;
46 revising the timeframes in which an insured or
47 claimant may cancel a public adjuster's contract to
48 adjust a claim without penalty or obligation;
49 requiring that certain public adjuster's contracts
50 include a specified disclosure; specifying
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51 requirements for written estimates of loss provided by
52 public adjusters to claimants or insureds; prohibiting
53 licensed contractors and subcontractors from engaging
54 in certain activities unless licensed and compliant as
55 public adjusters; amending s. 626.916, F.S.; providing
56 a disclosure requirement that an insurance coverage
57 must meet before being eligible for export under the
58 Surplus Lines Law; amending s. 626.9541, F.S.; adding
59 certain acts or practices to the definition of the
60 term "sliding" as unfair methods of competition and
61 unfair or deceptive acts; amending s. 626.9741, F.S.;
62 requiring an insurer's notification regarding certain
63 credit report or score information to include
64 specified language under certain circumstances;
65 amending ss. 626.9953, 626.9957, and 627.062, F.S.;
66 conforming cross-references; amending s. 627.502,
67 F.S.; prohibiting a life insurer from writing new
68 policies of industrial life insurance beginning on a
69 certain date; amending s. 627.70131, F.S.; providing
70 that communication made to or by an insurer's
71 representative, rather than to or by an insurer's
72 agent, constitutes communication to or by the insurer;
73 replacing the defined term "agent" with the term
74 "representative"; revising the timeframe in which an
75 insurer must begin an investigation after receipt of
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76 proof of loss statements; requiring an insurer-

77 assigned licensed adjuster to provide the policyholder
78 with certain information; specifying information that
79 must be included in certain communication with the

80 policyholder regarding a claim; requiring an insurer
81 to keep records of the licensed adjusters interacting
82 with policyholders; requiring an insurer to establish
83 a process to provide the policyholder, the office, or
84 the department with a list of adjusters associated

85 with a claim; requiring an insurer to include

86 specified notices when providing preliminary or

87 partial damage estimates or claim payments; providing
88 applicability; creating s. 627.7031, F.S.; prohibiting
89 foreign venue clauses in property insurance policies;
90 providing applicability; amending s. 627.7142, F.S.;
91 revising circumstances under which an insurer must

92 provide a Homeowner Claims Bill of Rights to a

93 policyholder; revising information contained in the

94 Homeowner Claims Bill of Rights; conforming provisions
95 to changes made by the act; amending s. 631.57, F.S.;
96 deleting a deductible on the obligation of the Florida
97 Insurance Guaranty Association, Incorporated, as to

98 certain covered claims; amending s. 631.904, F.S.;

99 revising the definition of the term "covered claim" to
100 exclude certain premium returns; amending s. 648.30,
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101 F.S.; providing penalties for a licensed bail bond
102 agent or temporary bail bond agent who knowingly
103 engages 1n certain activities; providing effective
104 dates.

105
106| Be It Enacted by the Legislature of the State of Florida:
107
108 Section 1. Paragraph (b) of subsection (9) of section

109 501.0051, Florida Statutes, i1s amended to read:

110 501.0051 Protected consumer report security freeze.—

111 (9)

112 (b) A consumer reporting agency may not charge to &

113| reaseonabte feernottoexceed $10—3f the representative faits
114 to—retaoin—the original unigue personal Fdentifier provided—by

115| +£he—<ceonsumer reporting ageney aond—the ageneymust reissue the

116| wunique personal identifier or provide a new unique personal

117 identifier to the protected consumer represerntative.

118 Section 2. Paragraph (b) of subsection (10) of section
119 624.307, Florida Statutes, is amended to read:

120 624.307 General powers; duties.—
121 (10)
122 (b) Any person licensed or issued a certificate of

123 authority by the department or the office shall respond, in
124 writing, to the division within 20 days after receipt of a

125| written request for documents and information from the division
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126 concerning a consumer complaint. The response must address the

127 issues and allegations raised in the complaint and include any

128 requested documents concerning the consumer complaint that are

129| not subject to attorney-client or work-product privilege. The

130 division may impose an administrative penalty for failure to

131 comply with this paragraph of up to $2,500 per violation upon
132 any entity licensed by the department or the office and $250 for
133 the first violation, $500 for the second violation, and up to
134 $1,000 for the third or subsequent violation upon any individual
135 licensed by the department or the office.

136 Section 3. Subsection (20) of section 624.501, Florida

137 Statutes, 1s amended to read:

138 624.501 Filing, license, appointment, and miscellaneous
139 fees.—The department, commission, or office, as appropriate,

140 shall collect in advance, and persons so served shall pay to it
141 in advance, fees, licenses, and miscellaneous charges as

142 follows:

143 (20— Ad3ustingfirm—original—or renewat
144 $60-66

145 Section 4. Subsection (9) of section 626.112, Florida

146| Statutes, 1s renumbered as subsection (10), paragraph (d) of

147 subsection (7) and present subsection (9) are amended, and a new
148 subsection (9) is added to that section, to read:

149 626.112 License and appointment required; agents, customer

150 representatives, adjusters, insurance agencies, service
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151 representatives, managing general agents, adjusting firms.—

152 (7)

153 () DLt ax7n Ot~y ] 2015 +he Aoarmavdtmant e ot
TG g s s o7 g VA CcooCt—=—7 2957 crrC—CCpParcmchic HaSt

156 (9) (a) An individual, firm, partnership, corporation,

157 association, or other entity may not act in its own name or

158| under a trade name, directly or indirectly, as an adjusting firm

159| wunless it complies with s. 626.8696 with respect to possessing

160 an adjusting firm license for each place of business at which it

161| engages in an activity that may be performed only by a licensed

162 insurance adjuster. However, an adjusting firm that is owned and

163| operated by a single licensed adjuster conducting business in

164| his or her individual name and not employing or otherwise using

165 the services of or appointing other licensees is exempt from the

166| adjusting firm licensing requirements of this paragraph.

167 (b) A branch place of business that is established by a

168 licensed adjusting firm is considered a branch firm and is not

169| required to be licensed if:

170 1. It transacts business under the same name and federal

171 tax identification number as the licensed adjusting firm;

172 2. It has designated with the department a primary

173 adjuster operating the location as required by s. 626.8695; and

174 3. The address and telephone number of the branch location

175| have been submitted to the department for inclusion in the
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176 licensing record of the licensed adjusting firm within 30 days

177 after insurance transactions begin at the branch location.

178 (c) If an adjusting firm is required to be licensed but

179 fails to file an application for licensure in accordance with

180 this section, the department shall impose on the firm an

181| administrative penalty of up to $10,000.

182 (10) 4%y Any person who knowingly transacts insurance or

183| otherwise engages in insurance activities in this state without

184 a license in violation of this section or who knowingly aids or

185| abets an unlicensed person in transacting insurance or otherwise

186| engaging in insurance activities in this state without a license

187| commits a felony of the third degree, punishable as provided in
188| s. 775.082, s. 775.083, or s. 775.084.

189 Section 5. Section 626.5813, Florida Statutes, is created
190 to read:

191 626.5813 Claims adjusting.—

192 (1) (a) As used in this section, the term "claims

193| adjusting" means directly or indirectly:

194 1. Attempting or undertaking to ascertain and determine

195| the amount of any claim, loss, or damage payable under an

196 insurance contract or undertaking to negotiate or effect

197 settlement of a claim, loss, or damage under an insurance

198 contract, if such action results in payment to or receipt of

199| money, commission, or any other thing of value by the party or

200| parties rendering such service or persons affiliated with such
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201| party or parties; or

202 2. Soliciting services as described in subparagraph 1. or

203 soliciting an insured or policyholder to file an insurance

204 claim.
205 (b) The term does not include:

206 1. Paid services as a spokesperson used as part of a

207 written or an electronic advertisement.

208 2. Paid services as a photographer or videographer used to

209 capture images of damage.

210 3. Paid services to inventory personal property or

211 business personal property.

212 4. Discussion or explanation of a bid for construction or

213| repair services by a licensed contractor under part I of chapter

214 489, or a subcontractor for a licensed contractor, with a

215| property owner or the insurer of such property.

216 (2) Except for a duly licensed attorney at law as exempted

217 under s. 626.860 or an agent as exempted under s. 626.862, a

218| person may not provide claims adjusting services unless licensed

219| and appointed as an adjuster under this part.

220 Section 6. Subsection (4) is added to section 626.602,

221 Florida Statutes, to read:

2272 626.602 Insurance agency names; disapproval.—The

223| department may disapprove the use of any true or fictitious

224 name, other than the bona fide natural name of an individual, by

225 any insurance agency on any of the following grounds:
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226 (4) The name contains the word "Medicare" or "Medicaid."

227 An agency whose name contains the word "Medicare" or "Medicaid"

228| but which is licensed as of July 1, 2021, may continue to use

229 that name until June 30, 2023, as long as the agency's license

230 remains valid. If the agency's license expires or is suspended

231 or revoked, the agency may not be relicensed using that name.

232 Licenses containing either of these words automatically expire

233 on July 1, 2023, unless these words are removed from the name.

234 Section 7. Subsections (16) and (17) are added to section
235 626.621, Florida Statutes, to read:

236 626.621 Grounds for discretionary refusal, suspension, or
237 revocation of agent's, adjuster's, customer representative's,
238 service representative's, or managing general agent's license or
239 appointment.—The department may, in its discretion, deny an

240 application for, suspend, revoke, or refuse to renew or continue
241 the license or appointment of any applicant, agent, adjuster,
242 customer representative, service representative, or managing

243 general agent, and it may suspend or revoke the eligibility to
2441 hold a license or appointment of any such person, if it finds
245 that as to the applicant, licensee, or appointee any one or more
246| of the following applicable grounds exist under circumstances
247 for which such denial, suspension, revocation, or refusal is not
248| mandatory under s. 626.611:

249 (16) Taking an action that allows the personal financial

250 or medical information of a consumer or customer to be made
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251 available or accessible to the general public, regardless of the

252 format in which the record is stored.

253 (17) Initiating in-person or telephone solicitation after

254 9 p.m. or before 8 a.m. local time of the prospective customer

255 unless requested by the prospective customer.

256 Section 8. Section 626.782, Florida Statutes, 1s amended
257 to read:
258 626.782 "Industrial class insurer" defined.—An "industrial

259| class insurer" is an insurer collecting premiums on policies of

260 writing industrial life insurance, as defined in s. 627.502,

261 written before July 1, 2021, and as to such insurance, operates

262| under a system of collecting a debit by its agent.

263 Section 9. Section 626.783, Florida Statutes, is amended

264 to read:

265 626.783 "Ordinary-combination class insurer" defined.—An

266 "ordinary-combination class insurer" 1is an insurer writing beth

267 ordinary class insurance and collecting premiums on existing

268 industrial life etass insurance under s. 626.782.

269 Section 10. Section 626.796, Florida Statutes, is

270 repealed.

271 Section 11. Subsections (6), (11), and (15) of section

272 626.854, Florida Statutes, are amended to read:

273 626.854 "Public adjuster" defined; prohibitions.—The

274 Legislature finds that it is necessary for the protection of the

275| public to regulate public insurance adjusters and to prevent the
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301 submission of a proof of loss or any other claim for payment of

302 insurance proceeds within 60 days after the date of the public

303 adjuster's contract. The written estimate must include an

304 itemized, per-unit estimate of the repairs, including itemized

305 information on equipment, materials, labor, and supplies, in

306 accordance with accepted industry standards. The public adjuster

307 shall retain such written estimate for at least 5 years and

308 shall make the estimate available to the claimant or insured,
309 the insurer, and the department upon request.

310 (15) A licensed contractor under part I of chapter 489, or
311 a subcontractor, may not adjust a claim on behalf of an insured,

312 or solicit an insured to file an insurance claim, unless

313 licensed and compliant as a public adjuster under this chapter.
314 However, the contractor may discuss or explain a bid for

315| construction or repair of covered property with the residential
316| property owner who has suffered loss or damage covered by a

317| property insurance policy, or the insurer of such property, if
318 the contractor is doing so for the usual and customary fees

319| applicable to the work to be performed as stated in the contract
320| between the contractor and the insured.

321 Section 12. Effective January 1, 2022, subsection (3) of
322 section 626.916, Florida Statutes, is amended, and paragraph (f)

323 is added to subsection (1) of that section, to read:

324 626.916 Eligibility for export.—
325 (1) No insurance coverage shall be eligible for export
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326| unless it meets all of the following conditions:

327 (£) The insured has signed or otherwise provided

328 documented acknowledgment of a disclosure in substantially the

329 following form: "You are agreeing to place coverage in the

330 surplus lines market. Coverage may be available in the admitted

331| market. Persons insured by surplus lines carriers are not

332| protected under the Florida Insurance Guaranty Act with respect

333| to any right of recovery for the obligation of an insolvent

334 unlicensed insurer."

335 (3) (a) Subsection (1) does not apply to wet marine and
336| transportation or aviation risks that whiek are subject to s.

337 626.917.

338 (b) Paragraphs (1) (a)-(d) do not apply to classes of

339 insurance which are subject to s. 627.062(3) (d)1. These classes
340| may be exportable under the following conditions:

341 1. The insurance must be placed only by or through a

342 surplus lines agent licensed in this state;

343 2. The insurer must be made eligible under s. 626.918; and
344 3. The insured has complied with paragraph (1) (f) must
345| sigr—a—diseteosure—that Ssubstoantialy provides—the followings
346 LAV I NE N o T+ nl o~ OoOOTIA arn + 1 ISR o lamaa o] +
1O @ g oy u\j.LCC.Lll\j -y tJ_LQL\.zC \.z\JVC.LQL\jC =TT T QLA.LtJ_LLAQ T TTTCTNOS T I T C
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349 preotected—under—the Florida Irsurance Caaranty Aet—with respeet
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351 watieensed—insurer-" If the disclosure in paragraph (1) (f)

352| wnetiee is signed by the insured, the insured is presumed to have
353| been informed and to know that other coverage may be available,
354 and, with respect to the diligent-effort requirement under

355 subsection (1), there is no liability on the part of, and no

356 cause of action arises against, the retail agent presenting the
357 form.

358 Section 13. Paragraph (z) of subsection (1) of section

359 626.9541, Florida Statutes, is amended to read:

360 626.9541 Unfair methods of competition and unfair or

361| deceptive acts or practices defined.—

362 (1) UNFATIR METHODS OF COMPETITION AND UNFAIR OR DECEPTIVE
363| ACTS.—The following are defined as unfair methods of competition
364 and unfair or deceptive acts or practices:

365 (z) Sliding.—Sliding is the act or practice of any of the

366| following:

367 1. Representing to the applicant that a specific ancillary
368 coverage or product is required by law in conjunction with the
369| purchase of insurance when such coverage or product is not

370 required.s

371 2. Representing to the applicant that a specific ancillary
372 coverage or product is included in the policy applied for

373| without an additional charge when such charge is required.i—ex
374 3. Charging an applicant for a specific ancillary coverage

375 or product, in addition to the cost of the insurance coverage
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376 applied for, without the informed consent of the applicant.

377 4. 1Initiating, effectuating, binding, or otherwise issuing

378 a policy of insurance without the prior informed consent of the

379 owner of the property to be insured.

380 5. Mailing, transmitting, or otherwise submitting by any

381 means an invoice for premium payment to a mortgagee or escrow

382 agent for the purpose of effectuating an insurance policy,

383| without the prior informed consent of the owner of the property

384| to be insured. However, this subparagraph does not apply in

385 cases where the mortgagee or escrow agent is renewing insurance

386| or issuing collateral protection insurance, as defined in s.

387 624.6085, pursuant to the mortgage or other pertinent loan

388| documents or communications regarding the property.

389 Section 14. Effective January 1, 2022, subsection (3) of
390 section 626.9741, Florida Statutes, is amended to read:

391 626.9741 Use of credit reports and credit scores by

392 insurers.—

393 (3) An insurer must inform an applicant or insured, in the
394 same medium as the application is taken, that a credit report or
395 score 1s being requested for underwriting or rating purposes.

396 The notification to the applicant or insured must include the

397 following language: "The Department of Financial Services offers

398 free financial literacy programs to assist you with insurance-

399 related questions, including how credit works and how credit

400 scores are calculated. To learn more, visit
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401| www.myfloridacfo.com." An insurer that makes an adverse decision

402| Dbased, in whole or in part, upon a credit report must provide at
403 no charge+ a copy of the credit report to the applicant or

404 insured or provide the applicant or insured with the name,

405 address, and telephone number of the consumer reporting agency
406| from which the insured or applicant may obtain the credit

407 report. The insurer must provide notification to the consumer
408| explaining the reasons for the adverse decision. The reasons

409| must be provided in sufficiently clear and specific language so
410| that a person can identify the basis for the insurer's adverse

411| decision. Such notification must skhatd+ include a description of

412| the four primary reasons, or such fewer number as existed, which
413| were the primary influences of the adverse decision. The use of
414 generalized terms such as "poor credit history," "poor credit
415| rating," or "poor insurance score" does not meet the explanation
416| requirements of this subsection. A credit score may not be used
417 in underwriting or rating insurance unless the scoring process
418| produces information in sufficient detail to permit compliance
419| with the requirements of this subsection. It is shaid not be

420 deemed an adverse decision i1if, due to the insured's credit

421 report or credit score, the insured continues to receive a less
422 favorable rate or placement in a less favorable tier or company
423| at the time of renewal except for renewals or reunderwriting

424 required by this section.

425 Section 15. Subsection (5) of section 626.9953, Florida
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426 Statutes, is amended to read:

4277 626.9953 Qualifications for registration; application

428 required.—

429 (5) An applicant must submit a set of his or her

430 fingerprints to the department and pay the processing fee

431 established under s. 624.501(23) s+—624-564424). The department

432 shall submit the applicant's fingerprints to the Department of
433| Law Enforcement for processing state criminal history records
434 checks and local criminal records checks through local law

435 enforcement agencies and for forwarding to the Federal Bureau of
436| Investigation for national criminal history records checks. The
437 fingerprints shall be taken by a law enforcement agency, a

438| designated examination center, or another department-approved
439| entity. The department may not approve an application for

440 registration as a navigator if fingerprints have not been

441 submitted.

442 Section 16. Subsection (1) of section 626.9957, Florida
443 Statutes, is amended to read:

444 626.9957 Conduct prohibited; denial, revocation, or

445 suspension of registration.—

446 (1) As provided in s. 626.112, only a person licensed as
447 an insurance agent or customer representative may engage in the
448 solicitation of insurance. A person who engages in the

449| solicitation of insurance as described in s. 626.112 (1) without

450 such license is subject to the penalties provided under s.
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451 626.112 (10) s8+—626-311215).

452 Section 17. Subsection (10) of section 627.062, Florida

453 Statutes, is amended to read:

454 627.062 Rate standards.—
455 (10) Any interest paid pursuant to s. 627.70131(7) s+
456 627-—0133+5) may not be included in the insurer's rate base and

457| may not be used to justify a rate or rate change.

458 Section 18. Section 627.502, Florida Statutes, 1s amended
459| to read:

460 627.502 "Industrial life insurance" defined; reporting;

461| prohibition on new policies after a certain date.—

462 (1) For the purposes of this code, "industrial life

463 insurance" is that form of life insurance written under policies
464 under which premiums are payable monthly or more often, bearing
465| the words "industrial policy" or "weekly premium policy" or

466| words of similar import imprinted upon the policies as part of

467 the descriptive matter, and issued by an insurer that whieh, as

468 to such industrial life insurance, 1s operating under a system
469 of collecting a debit by its agent.
470 (2) Every life insurer servicing existing £ransacting

471 industrial life insurance shall report to the office all annual
472 statement data regarding the exhibit of life insurance,
473 including relevant information for industrial life insurance.

474 (3) Beginning July 1, 2021, a life insurer may not write a

475| new policy of industrial life insurance.
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476 Section 19. Effective January 1, 2022, section 627.70131,
477 Florida Statutes, i1s amended to read:

478 627.70131 1Insurer's duty to acknowledge communications
479 regarding claims; investigation.—

480 (1) (a) Upon an insurer's receiving a communication with
481 respect to a claim, the insurer shall, within 14 calendar days,
482 review and acknowledge receipt of such communication unless

483| payment is made within that period of time or unless the failure
484 to acknowledge is caused by factors beyond the control of the
485 insurer which reasonably prevent such acknowledgment. If the
486| acknowledgment is not in writing, a notification indicating
487 acknowledgment shall be made in the insurer's claim file and

488| dated. A communication made to or by a representative am—agent

489 of an insurer with respect to a claim shall constitute
490 communication to or by the insurer.

491 (b) As used in this subsection, the term "representative"

492| agent" means any person to whom an insurer has granted
493 authority or responsibility to receive or make such
494 communications with respect to claims on behalf of the insurer.

495 (c) This subsection does shad+ not apply to claimants

496 represented by counsel beyond those communications necessary to
497| provide forms and instructions.

498 (2) Such acknowledgment shall be responsive to the

499| communication. If the communication constitutes a notification

500 of a claim, unless the acknowledgment reasonably advises the
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501 claimant that the claim appears not to be covered by the
502 insurer, the acknowledgment shall provide necessary claim forms,
503 and instructions, including an appropriate telephone number.

504 (3) (a) Unless otherwise provided by the policy of

505 insurance or by law, within 14 10—werking days after an insurer
506 receives proof of loss statements, the insurer shall begin such
507 investigation as is reasonably necessary unless the failure to
508| begin such investigation is caused by factors beyond the control
509 of the insurer which reasonably prevent the commencement of such
510| investigation.

511 (b) TIf such investigation involves a physical inspection

512 of the property, the licensed adjuster assigned by the insurer

513| must provide the policyholder with a printed or electronic

514| document containing his or her name and license number.

515 (c) Any subsequent communication with the policyholder

516| regarding the claim must also include the name and license

517 number of the adjuster communicating about the claim.

518 Communication of the adjuster's name and license number may be

519 included along with other information already being provided to

520 the policyholder.

521 (4) An insurer shall maintain a record or log of each

522 adjuster who communicates with the policyholder as provided in

523| paragraphs (3) (b) and (3) (c), and shall provide a list of the

524 adjusters to the policyholder, the office, or the department

525| upon request.
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526 (5) For purposes of this section, the term "insurer" means

527 any residential property insurer.

528 (6) (a) When providing a preliminary or partial estimate of

529| damage regarding a claim, an insurer shall include with the

530 estimate the following statement printed in at least 12-point

531 bold, uppercase type: THIS ESTIMATE REPRESENTS OUR CURRENT

532 EVALUATION OF THE COVERED DAMAGES TO YOUR INSURED PROPERTY AND

533 MAY BE REVISED AS WE CONTINUE TO EVALUATE YOUR CLAIM. IF YOU

534 HAVE QUESTIONS, CONCERNS, OR ADDITIONAL INFORMATION REGARDING

535 YOUR CLAIM, WE ENCOURAGE YOU TO CONTACT US.

536 (b) When providing a payment on a claim which is not the

537 full and final payment for the claim, an insurer shall include

538| with the payment the following statement printed in at least 12-

539| point bold, uppercase type: WE ARE CONTINUING TO EVALUATE YOUR

540 CLATM TINVOLVING YOUR INSURED PROPERTY AND MAY ISSUE ADDITIONAL

541 PAYMENTS. IF YOU HAVE QUESTIONS, CONCERNS, OR ADDITIONAL

542 INFORMATION REGARDING YOUR CLAIM, WE ENCOURAGE YOU TO CONTACT

543 US.

544 (7) (a)45r+=> Within 90 days after an insurer receives

545 notice of an initial, reopened, or supplemental property

546| insurance claim from a policyholder, the insurer shall pay or
547 deny such claim or a portion of the claim unless the failure to
548 pay 1is caused by factors beyond the control of the insurer which
549 reasonably prevent such payment. Any payment of an initial or

550 supplemental claim or portion of such claim made 90 days after
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551 the insurer receives notice of the claim, or made more than 15
552 days after there are no longer factors beyond the control of the
553 insurer which reasonably prevented such payment, whichever is
554 later, bears interest at the rate set forth in s. 55.03.

555 Interest begins to accrue from the date the insurer receives

556| notice of the claim. The provisions of this subsection may not
557 be waived, voided, or nullified by the terms of the insurance
558| policy. If there is a right to prejudgment interest, the insured
559| shall select whether to receive prejudgment interest or interest
560/ under this subsection. Interest is payable when the claim or

561| portion of the claim is paid. Failure to comply with this

562 subsection constitutes a violation of this code. However,

563 failure to comply with this subsection does not form the sole
564| Dbasis for a private cause of action.

565 (b) Notwithstanding subsection (5) +4), for purposes of
566 this subsection, the term "claim" means any of the following:
567 1. A claim under an insurance policy providing residential
568 coverage as defined in s. 627.4025(1);

569 2. A claim for structural or contents coverage under a

570 commercial property insurance policy if the insured structure is
571 10,000 square feet or less; or

572 3. A claim for contents coverage under a commercial tenant
573| policy if the insured premises is 10,000 square feet or less.
574 (c) This subsection does shald not apply to claims under

575 an insurance policy covering nonresidential commercial
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576 structures or contents in more than one state.

577 (8) This section also applies to surplus lines insurers

578 and to surplus lines insurance authorized under ss. 626.913-

579 626.937 providing residential coverage.

580 Section 20. Section 627.7031, Florida Statutes, is created
581 to read:
582 627.7031 Foreign venue clauses prohibited.—After July 1,

583| 2021, a personal residential property insurance policy sold in

584 the state and insuring only real property located in the state

585| may not require an insured to pursue dispute resolution through

586 litigation, arbitration, or mediation outside the state. This

587 section also applies to surplus lines insurers and to surplus

588 lines insurance authorized under ss. 626.913-626.937.

589 Section 21. Effective January 1, 2022, section 627.7142,

590 Florida Statutes, is amended to read:

591 627.7142 Homeowner Claims Bill of Rights.—An insurer

592 issuing a personal lines residential property insurance policy

593 in this state must provide a Homeowner Claims Bill of Rights to
594 a policyholder within 14 days after receiving an initial
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599 law regarding the rights of a personal lines residential

600| property insurance policyholder who files a claim of loss. The
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601 Homeowner Claims Bill of Rights is specific to the claims

602| process and does not represent all of a policyholder's rights
603| under Florida law regarding the insurance policy. The Homeowner
604 Claims Bill of Rights does not create a civil cause of action by
605 any individual policyholder or class of policyholders against an
606 insurer or insurers. The failure of an insurer to properly

607 deliver the Homeowner Claims Bill of Rights is subject to

608 administrative enforcement by the office but is not admissible
609| as evidence in a civil action against an insurer. The Homeowner
610 Claims Bill of Rights does not enlarge, modify, or contravene
611 statutory requirements, including, but not limited to, ss.

612 626.854, 626.9541, 627.70131, 627.7015, and 627.7074, and does
613| not prohibit an insurer from exercising its right to repair

614| damaged property in compliance with the terms of an applicable
015 policy or ss. 627.7011(5) (e) and 627.702 (7). The Homeowner

616| Claims Bill of Rights must state:

617
618 HOMEOWNER CLATIMS

619 BILL OF RIGHTS

620 This Bill of Rights 1s specific to the claims process and does
621| not represent all of your rights under Florida law regarding
622 your policy. There are also exceptions to the stated timelines
623| when conditions are beyond your insurance company's control.
624 This document does not create a civil cause of action by an

625 individual policyholder, or a class of policyholders, against an
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626 insurer or insurers and does not prohibit an insurer from

627 exercising its right to repair damaged property in compliance
628| with the terms of an applicable policy.

629
630 YOU HAVE THE RIGHT TO:

631 1. Receive from your insurance company an acknowledgment
632 of your reported claim within 14 days after the time you

633| communicated the claim.

634 2. Upon written request, receive from your insurance

635| company within 30 days after you have submitted a complete

636| proof-of-loss statement to your insurance company, confirmation
637| that your claim is covered in full, partially covered, or

638| deni