Case 4:22-cr-00084-LGW-BWC  Document 133  Filed 01/23/24 Page 1 of 16

IN THE UNITED STATES DISTRICT COURT .
FOR THE Southern DISTRICT OF G—C’Oﬂ%lﬂ
. DIVISION

UNITED STATES OF AMERICA,

V. CRIMINAL INDICTMENT
Bernaad  OkolSe. No. [123 HAd CR:o00%41
\

(W)
Defendant. . «

., [~} .
Peanagd OHojf’e, MOTION FOR REDUCTION OF SENTENCE PURSUANT TO U.S.S.G. 4Cl.1

)
Comes now the defendant, Beangﬁd OK01:°€. > by and through Pro Se
J

who moves the Court to modify the previously imposed sentence based on Amendment 821
to the United Stat;s ‘Sentencing Guidelines. In support thereof, the defendant shows the
Court the following: .
. 1.
On Odbb?(\ 5“‘7‘ R & O&% was se&teﬁ’&ed Jo a cu,stodial term of

6 - Comtt \WRe KI‘:‘M'«OJ
months following his plea of guilty to Count m:fgé; EE;;,.J(E.;% ‘g;iuggf‘,, of the

Indictment. That sentence was at the /Obu end of the applicable advisory guideline

range- calculated for an offense level Q+ and a Criminal History Category of ‘j- .
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Effective November 1, 2023, Amendment 821 to the Sentencing Guidelines will

. 0.0,
add 4Cl.l to the Guidelines which will have a direct bemeficial impact on C)P&Q\Ifl
d

g

.As summarized by the Commission, the new guideline provides:

Part B, Subpart 1 of Amendment 821 creates a new Chapter Four guideline at

4Cl.1 (Adjudtment for Certain Zero-Point Offenders) providing a decrease of two
levels from the offense level determined under Chapters Two and Three for defendants
who did not receive any criminal history points under Chapter Four, Part A and
whose instant offense did not involve specified ag7ravating factors.

2023 and attached exhibit:

(See Amendment to the Sentencing Guidelines dated CXKAEJ
A’Qnr' 6q ' .

3.

On August 31, 2023, the Commision's proposed supplement to Amendment 821 makes

the adjustment in the offense level for Zero-Point Offenders retroactive.

The court shall not order a reduced term of imprisonment based on Part A or Part B
Subpart 1 of Amendment 821 unless the effective date of the court's order is

February 1, 2024 or later.

(See, Exhibit.A:i (ﬂ' ‘I-S "Most importantly for%ﬁf@ > this special

instruction does not preclude the court from conducting sentence reduction proceedings

and entering orders before February 1, 2024, provided that any order reducing the

defendant's term.
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of imprisonment has an effective date no sooner than February 1, 2024 (See, Exhibit

Ia“r&
4.

OKot : ;
}e, has zero criminal history points. (See PSR 5 ). He is

eligible for a sentence reduction under Amendment 821's addition to Chapter 4 of the

Guidelines. The two level decrease of the offense to Level 35 which when combined

with Criminal. History Category I results in a reduced advisory range from?o‘ 8:1' month

to 5 Zi morfths. OKQ? de began his QL[ month sentence on } j ():f— /QOQ\E
when he reported to the \Aﬁ lﬁ j:ﬁ i(‘ouﬁ O{q 6606(1\4‘\ . A revised sentence would lead

to a new presumptive release date that would reflect earned good time under the

First Step Act and other relief.

5.

. . o
Consideration of the adjustment of OKD\ Pﬁ sentence in advance of the
J

effective date of the Amendment is important to allow the Court adequate time to

asses the appropriate adjustment, to afford Oko?fﬂ meaningful and tim;ly
' J

relief, and to provide the Bureau of Prisons sufficient time to make the necessary

' adjustments to OK(')((P@ release date and eligibility for half-way house

placement. (Reference #1).

(Reference #1) The United States Sentencing Cémmission estlmates that 7,200

defendants are eligible for a lower sentencing range. (See, Exhibits .
lS not aware of an estimate for the number of defendants in

O\
. LamHheg n District of Geo nor bef?re this Court who are impacted.
Nevertheless, an early assessment % OUsrj@ case would be beneficial to the

COurt, the Bureau of Prisons and to him

N/
S 3
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Wherefore, the defendant, C) o’f » requests that the previously

imposed sentence be reduced pursuént to 4Cl.1 set forth in Amendment 821 to a custodial

term of Ez: months. All other genral and special conditions are to remain intact.

2

Re;ggctfully submitted,

' %Mnc/ %7%
fcx ]E,&\ad%g

PM.B (06D

Telladeoa AL, 35]1LD USA
“mo&a\o\e', Lisi Godbey - Woed J z

301 G{ouce§+e& %\ged—

BawnswicK Ga_D)530
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CERTIFICATE OF SERVICE

I hereby certify that have on this day served a true and correct copy of the

within and foregoing pleadings upon counsel for the government by mailing addressed

as follows: E ! } E)R _
Methet . A. Scsgohesn
238 [3eanasd Street Suite 200

Sevonan G, 2140
Broce # (G19)) 653.- 4425,

This LIH}\ day of 43)(‘%@7 s @ j,
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m [5(/’)/;6/7Z -

Amendment fo the
Sentencing Guidelines

August 31, 2023

] ﬁi \E‘ e

This document contains unofficial text of an amendment to the policy statement at
§1B1.10 (Reduction in Term of Imprisonment as a Result of Amended Guideline Range
(Policy Statement)) and is provided only for the convenience of the user. Official text of
the amendment can be found on the Commission’s website at www.ussc.gov and will
appear in a forthcoming edition of the Federal Register.

Exhibit A1 Page 10f 8
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AMENDMENT | s ~ PAGE NO.

RETROACTIVE APPLICATION OF PARTS A ‘
AND B, SUBPART 1 OF AMENDMENT 821 .........ccocecuernennn. vreereresnesansanns SRR |

SUPPLEMENTARY INFORMATION

The United States Sentencing Commission is an independent agency in the judicial branch
of the United States Government. The Commission promulgates sentencing guidelines and
policy statements for federal sentencing courts pursuant to 28 U.S.C. §994(a). The
Commiission -also periodically reviews and revises previously promulgated guidelines
Pursuant to 28 U.S.C. §:994(0) and generally submits guideline:-amendments to the Congress
not later than the first day of May each year pursuant to 28 U.S.C. § 994(p). Absent action of
the Congress to the contrary, submitted amendments become effective by operation of law on
the date specified by the Commission (generally November 1 of the year in which the
amendments are submitted to Congress). . : SR

The Commiission specified an effective date of November 1, 2023, for the amendment listed
above and included in this document.

Exhibit A1 Page 2 of 8
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RETROACTIVE APPLICATION OF PARTS A AND B, SUBPART 1 OF AMENDMENT 821

Reason for Amendment: The Commission has determined that the targeted changes to the
criminal history rules made in Parts A and B, Subpart 1 of Amendment 821 should be
applied retroactively. Accordingly, this amendment expands the listing in subsection (d) of
§1B1.10 (Reduction in Term of Imprisonment as a Result of Amended Guideline Range

(Policy Statement)) to implement the directive in 28 U.S.C. § 994(u) with respect to
guideline amendments that may be considered for retroactive application.

P.art A of Amendment 821 limits the overall criminal history impact of “status points”
(i.e., the additional criminal history points given to defendants for the fact of having

committed the instant offense while under a criminal justice sentence, including probation,

parole, supervised release, imprisonment, work release, or escape status) under §4A1.1

(Criminal History Category). Part B, Subpart 1 of Amendment 821 creates a new Chapter

Four guideline at §4C1.1 (Adjustment for Certain Zero-Point Offenders) providing a

. decrease of two levels from the offense level determined under Chapters Two and Three for
defendants who did not receive any criminal history points under Chapter Four, Part A and

whose instant offei.se did not involve specified aggravating factors.

In making this determination, the Commission considered the following factors, among
others: (1) the purpose of the amendment: (2) the magnitude of the change in the
guideline range made by the amendment; and (3) the difficulty of applying the amendment

retroactively. See §1B1.10, comment. (backg’d.). Applying those standards to
Amendment 821, the Commission determined that, among other factors:

D

The purpose of these targeted amendments is to balance the Commission’s mission
of implementing data-driven sentencing policies with its duty to craft penalties that
reflect the statutory purposes of sentencing and to reflect “advancement in
knowledge of human behavior as it relates to the criminal justice process.”

See 28 U.S.C. § 991(b). The Commission determined that the policy reasons
underlying the prospective application of the amendment apply with equal force to

individuals who are already sentenced.

In relation to }?art A, the Commission determined that accounting for status on a
more limited basis continues to serve the broader purposes of sentencing while also
addressing other concerns raised regarding the impact of status points. The
Commission also determined that the changes made by Part A reflect updated
research suggesting that status points’ ability to predict future recidivism—a core
justification for their use—may be less than the original Commission may have

expected.

In implementing Part B, Subpart 1, the Commission sought, in part, to fulfill one of
its core congressional directives to ensure that “the guidelines reflect the general
appropriateness of imposing a sentence other than imprisonment in cases in which
the defendant is a first offender who has not been convicted of a crime of violence or
an otherwise serious offense.” See 28 U.S.C. § 994(j). The Commission further
determined that the changes madé by Part B, Subpaxrt 1 reflect its statutory mission
to provide for penalties that are “sufficient, but not greater than necessary” by

August 31,2023 | 1
Exhibit A1 Page 3 of 8
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Retroactive Application of Parts A and:B, Subpart 1 of Amendment 821

recognizing that-individuals with zero criminal history points have considerably
lower recidivism rates than other senténced individuals, as well as the fact that
courts generally depart and vary. moie offen in cases involving individuals.with zero
criminal history points-as compared with other individuals.

(2) The Commission determined that the changes in Parts A and B, Subpart 1 of
Amendment 821 would meaningfully impact the sentence of many currently
incarcerated individuals. The Commission estimates that 11,495 currently
incarcerated individuals would have a lower guideline range as the result of
retroactive application of Part B, Subpart 1 of Amendment 821, with an average
sentence.veduction of 14 months (or 11.7%). The Commission further estimates that
7,272 currently incarcerated individuals'would have a lower guideline range as the
result of retroactive application of Part A of Amendment 821, with-an average
sentence reduction of 15 months (or 17.6%).

3) The Commission determined that applying Part A of Amendment 821 retroactively, :
requiring the recalculation of criminal history points.and making the determination
asto whether the individual would fall within a lower criminal history category;
presents minimal difficulty. While recognizing that consideration of the exclusionary

.criteria in Part B, Subpart 1 of Amendment 821 could result in an increased
-administrative burden, the Commission concluded that any such burden is
manageable.

The Commission concludes that consideration of these factors supports a policy
determination that-a reduced guideline range is sufficient to achieve the purposes of
sentencing and that, in the sound discretion of the cowrt, a reduction in the term.6f
imprisonment may be appropriate for previously sentenced, qualifiéd defendants. In
making this determination, the Commission remains cognizant.of the fact that public safety
will be considered in every case because §1B1.10 requires the court, in determining whether
and to what extent a reduction in the term of imprisonment is warranted, to consider the
nature and seriousness. of the danger to any person or the community that may be posed by
such a reduction. Sge §1B1.10, comment. (n.1(B)(ii)).

At the same time, the Commission-also determined that the agencies of the federal criminal
justice system responsible for reentry into society need time to prepare, and to help the
released individuals prepare, for that reentry. The Commission concluded that a three-
month delay in the effective date of any orders granting sentence reductions under
Amendment 821 is needed (1) to give courts adequate time to obtain and review the
information necessary to make an individualized determination in eachcase of whether a
sentence reduction is appropriate, (2) to ensure that, to the extent practicable, all
individuals who are to be released have the opportunity to participate in reentry programs
and transitional services, such as placement in halfway houses, while still in the custody of
the Bureau of Prisons, which increases their likelihood of successful reentry to society and
thereby promotes public safety, and (3) to permit those agencies that will be responsible for
individuals after their release to prepare for the inereased responsibility.

: Therefo‘i:é, the Commission added a Special Instruction at subsection (e) prbviding that a
reduced term of imprisonment based on. retroactive application of Amendment 821 shall not
be ordered unless the effective date of the court’s order is February 1, 2024, or later. An

2 | August 31, 2023
‘ Exhibil A1 Page 4 of 8
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Retroactive Application of Parts A and B, Subpart 1 of Amendment 821

application note clarifies that this special instruction does not preclude the court from
conducting sentence reduction proceedings before February 1, 2024, as long as any order
reducing the term of imprisonment has an effective date of February 1, 2024, or later.

L

Amendment:

§1B1.10. Reduction in Term of Imprisonment as a Result of Amended Guideline Range
(Policy Statement)

(a) AUTHORITY.—

(1) IN GENERAL.—In a case in which a defendant is serving a term of
_imprisonment, and the guideline range applicable to that defendant
“has subsequently been lowered as a result of an amendment to the

Guidelines Manual listed in subsection (d) below, the court may
reduce the defendant’s term of imprisonment as provided by 18 U.S.C.
§ 3582(c)(2). As required by 18 U.S.C. § 3582(c)(2), any such reduction
in the defendant’s term of imprisonment shall be consistent with this
policy statement. ‘

(2) ExCLUSIONS.—A reduction in the defendant’s term of imprisonment is
not consistent with this policy statement and therefore is not

authorized under 18 U.S.C. § 3582(c)(2) if—

(A) none of the amendments listed in subsection (d) is applicable to
the defendant; or

-

(B) an amendment listed in subsection (d) does not have the effect of
lowering the defendant’s applicable guideline range.

(3) LiMITATION.—Consistent with subsection (b), proceedings under
18 U.S.C. § 3582(c)(2) and this policy statement do not constitute a
full resentencing of the defendant.

(b) DETERMINATION OF REDUCTION IN TERM OF IMPRISONMENT.—

(1) ‘IN GENERAL.—In determining whether, and to what extent, a
reduction in the defendant’s term of imprisonment under 18 U.S.C.
§ 3582(c)(2) and this policy statement is warranted, the court shall
determine the amended guideline range that would have been
applicable to the defendant if the amendment(s) to the guidelines
listed in subsection.(d) had been in effect at the time the defendant
was sentenced. In making such determination, the court shall
substitute only the amendments listed in subsection (d) for the
corresponding guideline provisions that were applied when the

August 31,2023 | 3
Exhibit A1 Page 5 of 8
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~
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Retroactive Application of Parts A Q’hd B, Subpart 1 of Amendment 821

defendant was sentenced and shall leave all other guideline
" application decl.swns unaffected

(2) LIMITATION AND PROHIBITION ON EXTENT OF REDUCTION.—

(A) LIMITATION.—Except as provided in subdivision (B), the court

~ shall not reduce the defendant's term of imprisonment under
18 U.S.C. § 3582(c)(2) and this policy statement to a term that is
less than the minimum of the amended guideline range
determined under subdivision (1) of this subsection.

(B) EXCEPTION FOR SUBSTANTIAL ASSISTANCE.—If the term of
imprisonment imposed was less than the term of imprisonment
provided by the gmdehne range applicable to the defendant at
the time of sentencing pursuant to a government motion to reflect
the defendant’s substantial assistance to authorities, a reduction
comparably less than the amended guideline range determined
under-subdivision (1) of this subsection may be appropriate.

(C) PROHIBITION.—In no event may the reduced term of
imprisonment be less than the term of imprisonment the
defendant has already served.

(c) CASES INVOLVING MANDATORY MINIMUM SENTENCES AND SUBSTANTIAL
ASSISTANCE.—If the case involves a statutorily required minimum
senfence and the court had the:authority to impose a sentence below the
statutorily required minimum sentence pursuant to a government motion
to reflect the defendant’s substantial assistance to authorities, then for
purposes of this policy statement the amended guideline range shall be
determined without regard to. the operation of §5G1.1 (Sentencing on a
Single Count of Conviction) and §5G1 2 (Sentencing on Multiple Counts of
Conviction).

(d) COVERED AMENDMENTS. —Amendments ¢overed by this policy statement
are listed in Appendix C as follows: 126, 130, 156, 176, 269, 329, 341, 371,
379, 380, 433, 454, 461, 484, 488, 490, -499, 505, 506, 516; 691, 599, 606,
657, 702 706 as amended by 711, 715, 750 (parts A and C

(e

(1) The court shall not order a reduced term of i unpnsonment based on
Amendment 782 unless the effective date of the court’s order is
November 1, 2015, or later. '

4 | August3l, 2023 |
Exhiblt AT Page 6 of 8
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Retroactive Application of Parts A and B, Subpart 1 of Amendment 821

; "diiﬁermﬂo in fa FISonmenbib;

’ ' aun < '1,13
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Commentary

Application Notes:
1. Application of Subsection (a).—

(A) Eligibility.—Eligibility for consideration under 18 U.S.C. § 3582(c)(2) is triggered only by
an amendment listed in subsection (d) that lowers the applicable guideline range (i.e., the
guideline range that corresponds to the offense level and criminal history category
determined pursuant to §1B1.1(a), which is determined before consideration of any
departuré'provision in the Guidelines Manual or any variance). Accordingly, a reduction in
the defendant’s term of imprisonment is not authorized under 18 U.S.C. § 3582(c)(2) and is
not consistent with this policy statement if: (i) none of the amendments listed in subsection
(d) is applicable to the defendant; or (ii) an amendment listed in subsection (d) is applicable
to the defendant but the amendment does not have the effect of lowering the defendant's
applicable guideline range because of the operation of another guideline or statutory
provision (e.g., a statutory mandatory minimum term of imprisonment).

(B) Factors for Consideration.—

(i) In General—Consistent with 18 U.S.C. § 3582(c)(2), the court shall consider the
factors set forth in 18 U.S.C. § 3553(a) in determining: (I) whether a reduction in the
defendant’s term of imprisonment is warranted; and (II) the extent of such reduction,
but only within the limits described in subsection (b).

(ii) Public Safety Consideration.—The court shall consider the nature and Iseriousness
of the danger to any person or the community that may be posed by a reduction in the
defendant’s term of imprisonment in determining: (I) whether such a reduction is
warranted; and (II) the extent of such reduction, but only within the limits described

in subsection (b).

(iii) Post-Sentencing Conduct.—The court may consider post-sentencing conduct of the
defendant that occurred after imposition of the term of imprisonment in determining:
(I) whether a reduction in the defendant’s term of imprisonment is warranted; and
(I1) the extent of such reduction, but only within the limits described in subsection (b).

2. Application of Subsection (b)(1).—In determining the amended guideline range under
subsection (b)(1}, the court shall substitute only the amendments listed in subsection (d) for the
corresponding guideline provisions that were applied when the defendant was sentenced. All
other guideline application decisions remain unaffected.

3. Application of Subsection (b)(2).—Under subsection (b)(2), the amended guideline range
determined under subsection (b)(1) and the term of imprisonment already served by the
defendant limit the extent to which the court may reduce the defendant’s term of imprisonment
under 18 U.S.C. § 3582(c)(2) and this policy statement. Specifically, as provided in subsection
(b)(2)(4), if the term of imprisonment imposed was within the guideline range applicable to the
defendant at the time of sentencing, the court may reduce the defendant’s term of imprisonment
to a term that is no less than the minimum term of imprisonment provided by the amended
guideline range determined under subsection (b)(1). For example, in a case in which: (A) the
guideline range applicable to the defendant at the time of sentencing was 70 to 87 months; (B)

August 31,2023 | 5§
Exhibit A1 Page 7 of 8
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Retroactive Application of Parts A;:-'dnd‘: B, Subpart 1 of Amendment 821

‘ the term of imprisonment imposed was 70 .months; and (C) the amended guideline range
‘ determmedunder subsection (b)(1) is 61 to 63 months, the court may reduce the defendant’s term
of i 1mpr1sonment but shall not feduce it-to a term less'than 51 months

Ifthe term of.imprisonment imposed was outside the guideline range applicable to the defendant
atthe-time of sentericing, the limitation in subséction (b)(2)(A) also applies. Thus, if the term of
imprisonment imposed in the example provided above was not a sentence of 70 months (within
the guidelines rarge) but instead was a sentence of 56 months (constituting a downward
departure o variance), the court likewisé may reduce the defendant’s term of iimprisonment, but
shall not reduce it to a term Iess,than 51 months.

:Subsectlon (b)(2)(B) provides an exception to this limitation, which applies if the term of
imprisonment imposed was less than the term of imprisonment provided by the guideline range
apphcable to'the defendant at the: time of sentencing pursuant to a government motion to reflect
the defendant’s substantial assistance to authorities. In such a case, the court may reduce. the
defendant’s term, but the reduction is not limited by subsection (b)(2)(A) to the minimum of the.
aniénded guideline range. Instead, as provided in subsection (b)(2)(B), the court may; if

- appropriate, provide a reduction comparably less:than the amended guideline range. Thus, if the
term of imprisonment imposed in the.example provided above was 56 months pursuant to a
government:motion to reflect the defendant's substantial assistance to authorities (representing
a downward departure of 20 percent below the minimum term of imprisonment provided by the:
guideline range applicable to the defendant at the time of sentencing), a reduction to.a term of
imprisonment »f 41 months (representing a reduction of approximately 20 percent below the
minimum term-of imprisonment provided by the amended guideline range) would amount to a
comparable reduction and may be apprepriate.

The provisions authorizing such a government motion are §5K1.1 (Substantial Assistance to

Authorities) (authorizing, upon government motion, a downward departure based on the

_ defendant’s substantial assistance); 18 U.S.C. § 3553(e) (authorizing the court, upon government

“motion, to impose a sentence below a statutory minimum to reflect the defendant’s substantial

* assistance); and Fed. R. Crim. P. 86(b) (authorizing the court, upon government motion, to reduce
_a sentence to reflect the defendant s substantial assistance).

In no case, howeéver, shall the term of imprisonment be reduced below time served.
See subsection (b)(2)(C). Subject to these limitations, the sentencing court has the discretion to
"determine whether, and to what extent, to' reduce a term of imprisonment under this section.

4. Application of Subsection (c).—As stated in subsection (¢), if the case involves a statutorily
required minimum sentence and the court ‘had the authority to impose a sentence below the
statutorily required minimum sentence pursuant to a .government motion to reflect the
defendant’s substantial assistance to authorities, then for purposes of this policy statement the:
amended guideline range shall be determined without regard to the operation of §5G1.1
(Sentencing on a Single: Count of Conthxon) and §5G1.2 (Sentericing on Multiple Counts of
Conviction). For. e*cample .

(A) Defendant A is subject to a mandatory minimum term of imprisonment of 120 months. The
original guldehne range at the time of sentencing was 135 to 168 months, which is entirely
“above the mandatory minimum, and the court imposed a. sentence of 101 months pmsuant

to a government motion to reflect the- defendant’s substantial assistance to autharities. The-

- court determines that the amended. guideline range as calculated on the Sentencmg Table

"+ is 108 to 185 months. Ordinarily; §5G1.1 would operate to restrict the amended guideline-
‘range to 120 to 135 months, to reﬂect the mandatory minimuni term of imprisonment. For

6 | August 31,2023 .
I Exhibit A1 Page 8 of 8
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