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JAMS ARBI TRATI ON
BEFORE
ALEXANDER L. BRAI NERD, ESQ. (ARBI TRATOR)

OTO ANALYTICS, INC., d/b/a

WOMPLY, Case No.:

1210038203

Cl ai mant / Count er - Respondent,

BENWORTH CAPI TAL PARTNERS LLC,

Respondent / Count er - Cl ai mant .
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(Volume VIII, Pages 1626 - 1764)
THURSDAY, JUNE 29, 2023
9:37 a. m

Ful | Sessi on

REPORTED BY:

Vickie Blair

CSR No. 8940, RPR-CRR
JOB NO. 5991546
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Arbitration taken on Thursday, June 29, 2023, 9:37 a.m,
before VICKIE BLAIR, CSR No. 8940, RPR-CRR.
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APPEARANCES OF COUNSEL VI A ZzOOM (Conti nued)
FOR RESPONDENTS:
KOZYAK TROPI N THROCKMORTON

BY JORGE L. PIEDRA, WManagi ng Partner, Partner
2525 Ponce de Leon Boul evard
9t h Fl oor
Coral Gables, Florida 33134
(305) 728-2975
j pi edra@ttl aw. com
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BY DWAYNE A. ROBI NSON, Partner
2525 Ponce de Leon Boul evard
9t h Fl oor
Coral Gables, Florida 33134
(305) 377-0659
dr obi nson@xttl aw. com
KOZYAK TROPI N THROCKMORTON
BY M CHAEL R LORI GAS, Attorney
2525 Ponce de Leon Boul evard
9t h Fl oor
Coral Gables, Florida 33134
(305) 728-2980
m ori gas@ttlaw. com
G RARD SHARP
BY SI MON GRI LLE, Part ner
601 California Street
Suite 1400
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ALSO PRESENT:
FAROLA SAI NT- REMY, Par al egal
KOZYAK TROPI N THROCKMORTON
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form

And then Benworth is correct that you can't
rewite the parties' agreenment, that is the allocations
that the parties agreed to, they determ ned that was the
val ue, that was the price to pay for those services.

Benworth al so argued that Wonply is an LSP
because it generated a |ot of loans. | take that to
mean because it collected a |ot of |oan applications, or
information for |oan applications, and referred that to
the | ender, to Benworth.

Well, that was done under the referral
agreenent, so if that is what makes Wonply, in
Benworth's view, a | ender service provider, then perhaps
maybe it was the referral agreenent that needed to
approved by the SBA, but that's not what was being done
under the separate order form

But, in any event, our point is, under the
| aw, because this transaction is conplete, and the only
obligation to be perfornmed under the contract is
paynent, paynment will still be enforced under California
| aw, ot herw se, you're rewardi ng Benworth for not
complying with the SBA rules to submt LSP agreenents to
t he SBA.

ARBI TRATOR BRAI NERD: Let nme stop you,

M. Cheney. Just tell me in -- | mean, | knowit's in
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your brief, but just tell ne today sort of, if you can,
in summary fashion why you believe that Wonply is not a
| ender service provider under the SBA regul ati ons.

MR. CHENEY: Because if you |l ook at the
actual definition of a | ender service provider, and |
think I have the | anguage here, all right, give ne one
mnute, it is a lender who carries out |ender functions
in originating, disbursing, servicing, or liquidating a
speci fic SBA business | oan or |oan portfolio.

So the difficult thing, adm ttedly, about
SBA regul ations, but the first part, originating, that
termis not defined, but it can't sinply be referring
| oan applications because referral agent is separately
defined as a separate type of entity.

Di sbursing, Wonply was not involved in
di sbursing | oans; that was Benworth.

Wonply did not service the |oans, as
Benwort h concedes; Benworth is servicing the | oans.

And Wonply has not |iquidated any of the
| oans.

So, focusing on the definition of a | ender
service provider, Wonply was not perform ng any of those
services, and apparently Benworth agreed because that's
what it told the SBA, and that's what it said in

Wonpl y' s contracts.
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ARBI TRATOR BRAI NERD: Can you nmake a
distinction for nme between referring and originating?
| s there sonme nmeaningful distinction, in your mnd,
bet ween those two activities?

MR. CHENEY: So there are other -- in the
SOPs it refers to technol ogy service providers that
provi de technology to | enders that don't involve
underwriting are not agents.

If an agent is perform ng underwriting,
then they are a | ender service provider.

So | would interpret, using that guidance,
that the term"originating" really nmeans underwiting.

ARBI TRATOR BRAI NERD: Let ne ask you next,
the foll owi ng question there, it's your position that
Wonpl y was not engaging in underwiting services;
correct?

MR. CHENEY: That's correct.

ARBI TRATOR BRAINERD: So let's take the
verification activities that you think are supported by
t he technol ogy fees.

| mean, you know, isn't verification part
of the underwiting process?

MR. CHENEY: So that is sonething that a
| ender can use in order to conduct its underwiting

activities.
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We like to think of it this way: That if
Wonply had not conpiled all of these verification
services into the platform Benworth may have had to go
out and contract with each one of these service
provi ders individually.

For exanple, M. Navarro testified that, in
2020, Benworth was using LexisNexis to verify
i nformation; that doesn't nmake LexisNexis a |ender
service provider.

Al Wonply was doi ng was conpiling these
servi ces together in one place, and then, in the
contracts with Benworth, they said they were not, you
know, saying that these contracts or these applications
shoul d be submitted to the SBA or conply with the regs.

They applied the technol ogy, they provided
the results to the lender, and then it was the |lender's
deci sion on whether or not to ask for nore information
or to submt that information to the SBA.

So, ultimately, it was the | ender who was
doing the underwiting based on the results of
technol ogy that was applied by Wnply.

Sinply applying technol ogy and giving the
results to the | ender does not nmke that technol ogy
service provider a | ender service provider --

ARBI TRATOR BRAI NERD: Well, | renmenber --
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MR. CHENEY: -- or an underwriter.
ARBI TRATOR BRAINERD: | renmenber that in
the -- and, again, | may have this not quite right, but

| remenber in the hearing that all of the Benworth folks
agreed that Benworth had the obligation to do a, quote,
unquote, "good faith review," and | gather you woul d
contend that's where the actual underwriting took place;
ri ght?

MR. CHENEY: Yes, that's correct, and they
had to actually indicate which | oans would be submtted
to the SBA for approval; Wnply was not involved in that
process.

ARBI TRATOR BRAI NERD: Ckay. |'msorry, go
ahead, is there anything further you want to make -- any
ot her points you want to make?

MR. CHENEY: No, that was all.

Thank you, M. Brainerd.

ARBI TRATOR BRAI NERD: M . Robi nson,
briefly, anything el se?

MR. ROBINSON: | do.

So the definition of LSP, if you would
reviewit, M. Brainerd, it says, "an entity that
carries out the functions of originating."

Not just originating, but the functions.

And can any of us really conclude, after
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