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JAMS ARBI TRATI ON
BEFORE
ALEXANDER L. BRAI NERD, ESQ. ( ARBI TRATOR)

---000- - -
OTO ANALYTI CS | NC. ,
d/ b/a WOMPLY,

Cl ai mant,
Ref. No. 1210038203
VS.

BENWORTH CAPI TAL PARTNERS LLC,

Respondent .

REPORTER' S TRANSCRI PT OF PROCEEDI NGS
VOLUME |V
Thur sday, March 23, 2023

St enographically Reported by: Ashley Soevyn,
CSR No. 12019
Job No. 5807507

Pages 747 - 957
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JAMS ARBI TRATI ON
BEFORE
ALEXANDER L. BRAI NERD, ESQ. ( ARBI TRATOR)

---000- - -
OTO ANALYTI CS | NC. ,
d/ b/a WOMPLY,

Cl ai mant,
Ref. No. 1210038203
VS.

BENWORTH CAPI TAL PARTNERS LLC,

Respondent .

Arbitration proceedi ngs taken on behal f
of the parties, |ocated at JAMS, Two Enbarcadero
Center, Suite 1500, San Francisco, California
begi nning at 9:32 a.m and ending at 4:07 p.m on
Thursday, March 23, 2023, before ASHLEY SOEVYN,
Certified Shorthand Reporter No. 120109.
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APPEARANCES:

For the Claimant & Counter-Respondent Oto Anal ytics

I nc. d/b/a Wonply:
W LLKI E FARR & GALLAGHER LLP
BY: STUART LOVBARDI
BY: DANI EL MORRI S
BY: VI NCENT PALNMERI

BY: ZOE PACKMAN ( REMOTE APPEARANCE)

Attorneys at Law
787 Seventh Avenue
New Yor k, New York 10019
sl onmbardi @vi | | ki e. com
dmorris@w || kie.com
vpal meri @uv | | ki e. com
zpackman@wi | | ki e. com
(212) 728-8000
- AND-
W LLKI E FARR & GALLAGHER LLP
BY: ALEX CHENEY
Attorney at Law
One Front Street
San Francisco, California 94111
acheney@vi | | ki e. com

(415) 858-7418
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APPEARANCES:

For the Claimant & Counter-Respondent

I nc. d/b/a Wonply:
W LLKI E

FARR & GALLAGHER LLP

BY: JOSHUA LEVY

At t or ney

at Law

1875 K Street, N W

Washi ngt on, DC 20006

jlevy@w
(212) 72

Al so Present for Clai mant/ Counter

Kat heri ne Hanl ey,
Gal | aher, New York

Toby Scammel |

[ 1 ki e.com

8- 8000

Law Clerk, WIlkie Farr

Ot o Anal ytics

Respondent :

&
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APPEARANCES:
For the Respondent & Counter-Clai mant Benworth

Capital Partners LLC:

KOZYAK TROPI N & THROCKMORTON

BY: JORGE L. PIED5RA

BY: DWAYNE A. ROBI NSON

BY: M CHAEL R. LORI GAS

Attorneys at Law

2525 Ponce De Leon Boul evard

Suite 9

Coral Gables, Florida 33134

j pi edra@kttl aw.com

drobi nson@ttl aw. com

m origas@ttlaw. com

(305) 372-1800

Al so Present Respondent

Far ol a Sai nt - Reny,
par al egal

Ber nardo Navarro

Representatives:

Kozyak Tropin & Throckmorton,
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APPEARANCES:
Al exander "Lex" Brainerd, Medi ator
J AMS
Two Embarcadero Center, Suite 1500
San Francisco, California 94111
|
(415) 774-2686
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| NDEX TO MARKED EXHI BI TS
Thur sday, March 23, 2023
WOMPLY V. BENWORTH CAPI TAL ARBI TRATI ON
Ashl ey Soevyn, CSR No. 12019

EXHI BI T NO. DESCRI PTI ON PAGE

Exhi bi t

JX374 Letter dated December 8, 2022 to 818
Toby Scamel | from Susan
Streich, Director Office of

Credit Ri sk Managenent

Page 753

Veritext Legal Solutions
866 299-5127

App.1417




o N o o A~ wWw N PP

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Case 4:24-cv-03975-AMO  Document 54-3  Filed 09/10/24 Page 9 of 24

| NDEX OF EXAM NATI ONS

W TNESS: TOBY SCAMMELL ( FOR THE CLAI MANT)
CROSS- EXAMI NATI ON BY: PAGE
MR. Pl EDRA 757
( CONTI NUED)

DI RECT EXAM NATI ON BY:

MR. CHENEY 802
( CONTI NUED)

FURTHER CROSS- EXAMI NATI ON BY:

MR. Pl EDRA 811
FURTHER DI RECT EXAM NATI ON BY:

MR. CHENEY 824
---000- - -

W TNESS: THOM KEYES ( FOR THE CLAI MANT)

DI RECT EXAM NATI ON BY: PAGE

MR. LOMBARDI 839

CROSS- EXAMI NATI ON BY:

MR. LORI GAS 917
FURTHER DI RECT EXAM NATI ON BY:

MR. LOMBARDI 946
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PROCEEDI NGS
---000- - -

ARBI TRATOR BRAI NERD: Let's go back on
the record.

M. Cheney just advised ne that he can
fill out the blanks on this, but two or three
menbers of his team have contracted COVID, and
apparently none of them | guess, were in this room
So that's a good thing. And so the nost exposure
anybody would have had to them from your side of
the fence, would have been, | guess, you know, a
casual wal k-by in the hallway or sonet hing.

But in view of this, and | didn't do it
this tinme. As Ashley knows, in the [ast case | was
in, we had tested every day. So | amgoing to
change ny order for everybody to test every day, at
| east for the next few days, just so we make sure
nobody i s packi ng COVID

And if you want to wear a mask, which |
may do, | don't whether | will or not. | mean, | am
I n danger group, as they say in the trade. So feel
free to mask up if you want. | nean, it's your own
judgnment as to what you want to do.

But | do want everybody to affirmthat

they will test every day.
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A According to this data, yes.
Q Do you know whether, in Wonply's internal

data, Benworth had the | owest average | oan anount?

A | don't know off the top of ny head.
Q | f Benworth had the | owest average | oan
amount, that means they were nost |ikely to have

nore |l oans in which the | oan processing fee would be
| ess than the amounts due to Wonply under the April
agreenment ?

A Maybe.

Q So just using common sense, funding
35,000 Il oans in one week, is that something you
expect somebody can do with a manual review of
| oans?

A If they had sufficient resources, sure.

MR. PIEDRA: We can take this down.
BY MR. Pl EDRA:

Q You agree that Fast Lane was designed to
excl ude any user applications that did not neet the
requi rement of the PPP program correct?

A No, | don't agree with that.

Q Il will refer you --

MR. PIEDRA: Do you have his depo there?
Is that Volume 11? Does that include Volume I17?

THE W TNESS: It appears to be Volune I.
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BY MR. Pl EDRA:
Q Referring you to page 215 of that
deposi tion.
(Reporter clarification.)
BY MR. Pl EDRA:
Q Sure. You recall your deposition being
taken in this case on Septenber 9th, 2022,
correct?
A Yes.
Q Okay. And on page 215 of that
deposition, on line 5 -- well, on line 1, you were
asked:
(As read):
"Wonply is saying to Benworth through
this contract,” what is witten in a I,
Roman nuneral 11, "howis Wonply able
to make that representation to
Benwort h?"
Your answer on line 5:
(As read):
"Well, to the extent we're filtering
applications based on information that
users then put into this system our
system was desi gned to exclude any user

applications that obviously didn't neet
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the requirenents for the program?”
Do you see that?

A Yes, | do.

Q And that was your testinmony back in
Sept ember 9th, 20227

A Yeah, |'m not sure what that is in
relation to the question, but that was ny testinony.

Q You woul d agree that Wonply enpl oyed
t echnol ogy to reduce top-of-the-funnel fraud,
correct?

A Not just top of the funnel. We provided
| enders with a ton of technology to try to reduce
fraud throughout the entire life cycle of the | oan,
fromthe top of the funnel all the way through the
nmoment when | oan was funded and in sonme cases even
after the | oan was funded.

Q You did this to increase the quality of
t he PPP applications that were com ng to the | enders
t hrough Fast Lane, correct?

A That was partially why we did it. W
also did it as one of the services that we were
provi ding through our technology to | enders after
those referrals were made to | enders.

Q And you provided that data output from

those technologies to the | enders, correct?
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A We provided a subset of that data to
| enders, that's right.

Q Let ne take you, going back to the --
your direct exam nation exhi bit notebook, Tab 3,
which is JX 370.

A Yup, |'mthere.

Q Specifically page 16 of that exhibit.

A Yup, |'mthere.

Q We talked a little bit about this on your
di rect exam nati on.

Here, M. Capoccia's selfie verification
failed, correct?

A Yes.

Q And | recall you gave the reasons for the
failure. M. Capoccia thinks it's because of his
beard, but you think it's because of the pictures in
background, something |like that, correct?

A Yeah, I'm sinply pointing out the red
circle with the line through it that says, "Miultiple
faces." And I"'mnore famliar with the technol ogy
t han Cory is.

Q Good.

So at this point in the process, when
M. Capoccia's selfie fails, that | oan has not yet

been referred to a | ender, correct?
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ARBI TRATOR BRAI NERD: Well, let's take
t hese matters one at a time. \What was the first
request that you nmade?

MR. PIEDRA: The first request was to
admt the select subcommttee's report.

ARBI TRATOR BRAI NERD: Well, | still
mai ntain that the subconmttee report i s hearsay,
and therefore, not adm ssible, | think.

But if you want to brief the issue and
submt a brief to me in that regard, you are free to
do so as long as Wnply's attorneys have a chance to
submt a reply brief.

Again, I will say this, |I've said it many

times, the subcommttee report is clearly hearsay.

It's the classic exanpl e of hearsay.

First of all, 1'm being asked to receive
it, I presunme, for truth of the content in it, so --
and it's been nmade out of court. Not only has it

been made out of court, there's been an
i nvestigation conducted by a group of people who
recei ved whatever evidence they received and made
what ever judgnments they made.

| have no idea what the process was; |
don't have no idea of the basis for their decisions;

| have no idea whether their decision are based on
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any reliable fact or |aw.

It is hearsay, clearly and unequivocally
hearsay, and if you want to tell me otherw se,
that's fine. But if you want to submt a brief to
me that suggests that this is a docunent, even
t hough it's rank hearsay that should come before ne
for some particular reason, you are free to do so.

But right now, I am not going to receive
t hat docunent based upon fact, because | have stated
many times and |'ve stated enphatically today, |
consi der the docunent to be classic hearsay and | am
not going to receive it.

That said, you are free to brief it, and
iIf you want to, fine. | would suggest if you want
to, that you and counsel from Wonply discuss a
briefing schedule. | think probably the nost
efficient way would be to have, you know,
si nmul taneous briefs submtted to ne, and | will
consi der whatever |aw you submt and whatever
argument you want to nake and I will make a ruling.
But on record before ne right now, I will not
receive the subcomm ttee report.

So what is the next issue?

MR. PI EDRA: The next issue, because you

specifically stated -- you basically asked for this
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letter, which we didn't have. And no one nentioned
this letter.

You said, "Is the SBA investigating, and
when wi ||l that investigation be conplete?”

I think now we know.

You said you would have continued the
proceedings if you had known this information on
official SBA letterhead, and it wasn't provided to
you.

MR. CHENEY: My | respond to that?

ARBI TRATOR BRAI NERD: | first want -- |
want to correct what | -- | mean, |'mnot --
everybody has a recollection of what | said, but
here's the thing.

Ms. Seaborn was presented to ne -- this
all came up in context of her proffered testinony.
Ms. Seaborn was offered to ne as a wi tness who was
going to come in and possibly say one of two things:
One, that SBA had conpleted an investigation into
the legality of the Womply fees. O two, such an
I nvestigati on was underway. And then there was sone
reference to the fact that maybe you didn't exactly
know what she was going to say.

So on the basis of that, | asked you

specifically, because you were the people that were
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offering this information to me, that -- | said if
you could provide me with reliable information from
t he SBA, such as an order, such as sonme kind of

i nvestigative notice or whatever they do over there,
| would give consideration to the possibility of
continuing the case, because | was not interested,
nor should I render what would be an advisory
opi ni on.

In other words, if the SBA had already
made a ruling on the legality of the fees, | or any
ot her judge would not want to spend, you know, three
weeks or two weeks, or whatever it's going to be, to
render an opinion which was essentially advisory.

So -- and | know we had sort of a free-falling,
sonmeti mes heated di scussions, for which | have
al ready apol ogi zed, but, regardless of that.

So | don't have your letter in front of
me, but you submtted a letter to me |ate on Friday
night, the 10th, in which you -- there was nothing
in that letter that told ne anything, one way or
anot her, as to whether or not, in fact, the SBA was
doi ng one or the other, nanely they had made a
determ nation regarding the legality of Wonply's
fees or they were investigating.

So on that basis, |, on Friday --
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what ever that date was, what is it, the 18th or
the 17th, | ordered this matter to go forward.

And so here we are.

And so that's all | can say. So | am not
criticizing anybody. |'mjust saying this is the
record before me. So on that record, | said that |

woul d not continue this matter.

Now, referring to this letter, and, you
know, |I'm seeing this for first time too, | don't
see any reference in here that there is any
I nvestigation into the matter of the legality of
Wonply's fees. So on the basis of this letter
al one, | would not continue the case.

But given your concern about tim ng,
we're here in March. W' re going to finish this
hearing, | presume sonetine next week, so it wll be
in |last week of March. W' re going to have a
briefing schedule, right? | don't know how long it
will be; we will have to tal k about that.

So this hearing and the briefing
surrounding it probably won't get to me before the
m ddl e of April or the end of April. | have two
ot her opinions that | have to get out before |
addr ess your opinions.

So as a matter of cold, hard fact, we
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will probably be well into June before I'min a
position to provide what would be, as we have
di scussed before, an interi m award.

So | think your concerns about timng

are -- | understand what your concerns are, but just
on a practical matter, | don't think we're probably
going to have to worry about that. So | think -- |

can't remember what the third matter was that you
addressed to nme, but --

MR. PI EDRA: No, you've addressed them
| have concerns about the facts.

First of all, | understand what you say,
that this doesn't specifically say fees. However,
It says, "conpliance with SBA | oan program
requirenments,” and it's based on the sel ect
subcomm ttee's report, which specifically nmade
findings with respect to Wonply's fees, and this was
wi t hhel d.

This shouldn't have been withheld, this
i nformati on shouldn't have been wi thheld when you
put our backs to the wall to come up with the letter
that we had no power to get.

ARBI TRATOR BRAI NERD: So | guess what |'m
asking you, M. Piedra, is are you making a notion

or what do you want ne to do?
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MR. PIEDRA: | think you' ve addressed it,
iIs to withhold any ruling until this investigation
I's conpl et ed.

ARBI TRATOR BRAI NERD: Well, | haven't
ruled on it, yet. What |'ve said, as a practical
matter, we are going to be into June probably before
| get an award out.

At that point in time, if you so choose,
you can nake a formal nmotion to ne with respect to
the timng of anything that happens in this case,
and | think that's the best way to proceed. You can
do that whenever you want. All right?

MR. Pl EDRA: Under st ood.

ARBI TRATOR BRAI NERD: Now, | had a | ong
coll oquy with counsel on this side of the room

What do you want to say?

MR. CHENEY: All | want to say is that
M. Piedra has represented a few times, that that --
the staff report by the select subcommttee of the
coronavirus crisis makes findi ngs about Wonply's
f ees.

That is not accurate. The house report
does not concern Wonply's fees in any way. And so
we agree that if the arbitrator is going to hear

this, it should be briefed.
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ARBI TRATOR BRAI NERD: Just so | know
where we are -- | think we should break for |unch
after this. Just so | know, where are we? | nean,
there is nothing formally before ne, so | am not
going to rule on this.

Thi s docunent is in evidence, | have
taken it into evidence. W have all discussed our
respective positions as to the inport of this
document. And | think | have given you two --

M. Piedra, | think |I've given you two options.

One is with respect to the congressional
subcomm ttee report, if you disagree with ny ruling,
you are nore than wel come, you and your whol e team
I's nore than welconme, | don't know who woul d
actually address this by a formal notion, but you
are welconme to test nmy ruling with some kind of
motion. And if you are going to do that, | wl
just ask you to coordinate with counsel so we get a
briefing schedul e that nakes sense.

The other thing |I suggested to you is
that, as we proceed with this case, and we haven't
even got to the end of evidence so we haven't even
tal ked about a briefing schedule. But as we proceed
t hrough this case, if you find additional

information or a matter has cone to your attention
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whi ch you believe warrant a conti nuance of this case
or a deferral of this decision or whatever the
appropriate relief you mght want to see, you again
are free to present that nmotion to me, and | will
obviously give it full consideration.

MR. PI EDRA: And what | would ask the
Court, because clearly it's lost on them is that
you adnoni sh Wonply to do the sane if and when they
receive any such comuni cation fromthe SBA or
anyone el se.

ARBI TRATOR BRAI NERD: Well, | will think
about that. | nean, you're the one that's urging
this matter to be deferred. They are not.

So | don't think anybody shoul d hide any
rel evant information from anybody. W are all -- so

this is a truth and justice seeking procedure. W

all agree with that. So all information that m ght
assi st me or bear upon ny decisions, | should have.
Al right? That's the best -- I wll leave it at

that. And | will trust that the | awers -- you are

all fine lawers, you have done a great job so far,
Il will trust the lawers will act accordingly.
Under st ood?
MR. CHENEY: Under st ood.
MR. ROBINSON: This is Dwayne Robi nson
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talking. | don't want to bel abor this much | onger,
but you said repeatedly the congressional report is
ranked hearsay. What we are suggesting is it has a
non- hear say purpose, which is to provide context for
what the SBA is tal king about in that letter, what
it is investigating.

M. Cheney told you -- it's incorrect
what M. Piedra told you about what the police
report says. Accept the evidence and read it for
yoursel f.

Thank you.

ARBI TRATOR BRAI NERD: | understand what
you' re sayi ng.

Agai n, what | suggest is, if that's the
basis for you wanting ne to review the report, nake
a nmotion, give ne the law, and they can reply to it.
And if | agree with you, | wll take the report for
that limted purpose. It's the best |I can do.

| amleaving it up to you, initially, to

deci de what you want to do. By "you," |'m pointing
over to respondent's side of the table, M. Piedra
and M. Robinson and the rest of the team and you
can deci de what you want to do.

MR. Pl EDRA: Under st ood.

ARBI TRATOR BRAI NERD: Do we want - -
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