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This Court has already denied Texas’s attempt to intervene in this appeal,
instead allowing it to file an amicus brief like the other eight amici. Texas seeks to
interject itself again by requesting to participate in oral argument. Its participation,
opposed by both parties, should be denied. However, if the Court grants oral
argument time to Texas, Plaintiffs respectfully request they be afforded oral
argument time equal to the total time allotted to Defendants and the State of Texas.

Texas provides no good reasons to grant it oral argument time, let alone the
“extraordinary reasons” it must show. D.C. Cir. Rule 34(e); see D.C. Cir.
Handbook of Practice and Internal Procedures 52 (2021) (such motions are
“sparingly granted”). Its interests in this litigation are adequately represented by
Defendants and its arguments are already laid out in a 24-page amicus brief.
Texas’s further participation at argument would not contribute to the Court’s
consideration of the issues presented in this case.

Texas argues that it should be permitted to participate in oral argument
because it advances an alternative theory not pressed by Defendants, but that is not
an “extraordinary reason” warranting oral argument participation. See, e.g.,
Blumenthal v. Trump, No. 19-5237 (D.C. Cir. Nov. 12, 2019) (denying opposed

motion to participate in oral argument by amicus curiae presenting alternative
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ground for reversal). To the extent Texas’s merits argument is relevant, it has
already laid out its position in its amicus brief.!

Nor does Texas have any unique interest or expertise in this litigation
justifying participation in oral argument. Filing a raft of suits against the federal
government about immigration issues is not an extraordinary reason warranting
participation in this case about the interpretation of 42 U.S.C. § 265. And this
Court has already determined that Texas does not meet the standard for
intervention, which considers whether a putative intervenor’s interests are already
adequately represented by the parties. See Order, Huisha-Huisha v. Biden, No. 21-
5200 (Oct. 21, 2021); Amalgamated Transit Union Int’l, AFL-CIO v. Donovan,
771 F.2d 1551, 1553 (D.C. Cir. 1985). Indeed, Texas explicitly quotes
Defendants’ own statements about the purported harms, Amicus Br. 22, and

embraces Defendants’ view of the equities. /d. at 20 (stating that “Appellants’

! Texas’s additional merits argument is that the expulsion authority Defendants
claim under 42 U.S.C. § 265 is unnecessary because (it asserts) sources of
authority outside the public health laws authorize expulsion. Amicus Br. 11-15.
Its brief otherwise echoes Defendants’ contention that Section 265 permits the
government to suspend the immigration laws. /d. at 15-20. Texas’s motion
puzzlingly suggests that Defendants’ current arguments are somehow different in
this regard from those made by the “previous administration.” Mot. 3. That is
incorrect: Defendants’ justifications have not changed, and they have never
claimed any authority besides the public health laws to expel asylum seekers under
the Title 42 Process. App. 149; see P.J.E.S. v. Wolf, 502 F. Supp. 3d 492, 510-16
(D.D.C. 2020) (addressing same arguments presented by Defendants in this

appeal).
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opening brief (at 45-54) correctly described why a preliminary injunction is
unwarranted”).

Ultimately, Texas seeks to advance the same interests as Defendants and its
motion to participate in oral argument, like its intervention motion, should be
denied. If, however, the Court grants Texas’s motion, Plaintiffs respectfully
request that they be allotted argument time equal to the total time allotted to
Defendants and the State of Texas, so that Plaintiffs are not forced to respond to
both Defendants and Texas with less overall argument time.

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that the Court deny
Texas’s motion to participate in oral argument or, if the Court grants the motion, to
allocate to Plaintiffs oral argument time equal to the total time allotted to

Defendants and the State of Texas.
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