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1 literature and nmany exanples that cone fromliterature
2 and cases that |I'maware of as well and organizing it

3 according to -- according to how typical analyses

4 traditionally conme out.

5 So, you know, that there's sort of universa

6 agreenent at the two endpoints and then there's a nessy
7 mddle. So that was ny way of sort of hel pi ng around

8 the discussion

9 Q Are these three categories commonly used within

10 sort of the privacy scholarship field?

11 A Not in these terns.
12 | -- usually the -- 1'd say the per se
13 non-violations are often what people -- when people talk

14  about exceptions, not only in the |law but just kind of
15 in a nore philosophical sense, they m ght use sonething
16 like "exceptions," exceptions that would allow, you

17  know, processing w thout any concern for privacy. But,
18 you know -- so, again, thisis -- this is ny way of

19 hel ping to organi ze concepts that aren't always given
20 precise termnol ogy.

21 Q Are you famliar with the California Consuner

22 Privacy Act?

23 A Yes.
24  Q Can we refer to that as the CCPA?
25 A Sur e.
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1 question about the CCPA. Yeah.

2 Q What is the gist of that specific law in

3 California?

4 A My understanding is the gist is to provide

5 sonewhat of a break or speed bunp on certain types of

6 consuner tracking and behavioral advertising by giving

7 Californians sone rights that they didn't have before to
8 delete or stop the disclosure of data that is often used
9 for behavioral tracking.

10 Q Whul d you consider the CCPA to be an el enent of

11 California s privacy |aw?

12 A An elenment of California' s privacy | aw?

13 Q Correct.

14 A What do you nean by California' s privacy |aw?
15 Q Does California have existing | aw regarding

16  privacy?

17 A Yes.

18 Q |s the CCPA part of that?

19 A Yes.

20 Q s California s privacy |law nore restrictive

21 than other jurisdictions?

22 A Ckay. So -- and, again, you're using it the
23 sane way that the sort of sumtotal of law in

24 California -- that's recogni zed in California?

25 Q Correct.
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1 A. | think that's a fair characterization, that it
2 is sonmewhat nore restrictive than nost other

3 jurisdictions.

4 Q Goi ng back to your three categories, what is the

5 specific exanple of a per se violation?

6 A Well, so we -- so | would say accessing and

7 using data in order to create sucker lists that can be
8 used to identify people who are at hei ghtened ri sk of

9 falling for a schene or a scam That would be the sort
10 of use of personal data that does not -- neither -- you
11  know, certainly harnms the data subject and doesn't add
12 any value to any other legitimate social or societal

13 interests. | give the exanple in the report al so of

14 up-skirt photography, sort of sanme, sane deal.

15 And then |I strongly believe that there are --

16 that everyone needs to be able to count on certain

17 realns of, you know, non- -- what's the right way to put
18 it? -- you know, non- -- realns of privacy in the sense
19 of being off the clock in terns of how society is going
20 to judge them

21 So the hone, private conversations on the phone,
22 these are contexts where it nmakes a | ot of sense for

23 there to be per se prohibitions on unconsented, you

24 know, say W retapping because the societal benefits that

25 mght be present for any one, say, wretap are
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1 the -- you know, | think we -- | can agree that, in
2 general, the conm ssioners were thinking about this sort

3 of tripartite structure in sonmewhat anal ogous ways,

4  yeah.

5 Q |s there a shorthand nane for the Act?

6 A | don't think so.

7 Q It's a nouthful otherw se

8 A Yeah. Yeah, | know.

9 You can -- you can just -- | nean, you can say
10 the Uniform-- you know, the ULC privacy lawis

11  sonetines what peopl e say.
12 Q Ckay. Maybe in the course of this deposition

13 if I say "UniformAct," can we understand that |'m

14 referring to the Uniform Personal Data Protection Act?

15 A Sounds good to ne.

16 Q kay. It's at least a little bit shorter.

17 A Yeah.

18 Q Does the concept of control play any role in the

19 Uniform Act?
20 A Wll, I'"'m-- 1 -- throughout this conversation
21 |"ve been thinking of control as quite simlar to a

22 consent process so, in that sense, yes.

23 Q Has the Uniform Act been enacted in any states?
24 A It has not been enacted in any states.
25 Q Has it been introduced in any?
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1 Q And if we do a search for your nane, on Page 216
2 it refers to, "So noving fromny |left, Jane Banbauer,
3 who teaches at the University of Arizona," et cetera,

4 and then i ntroduces sone ot her individuals.

5 Do you believe that's referring to you?

6 A Yes. Let nme get to the page, though.

7 216, you said?

8 Q Correct.

9 A Yep. Yes.

10 Q Do you have any reason to believe this is

11 anything other than the official transcript of the FTC

12 hearing that you spoke at in 2018?

13 A | have no reason to think that it's erroneous

14 or -- yeah, that it's anything other than that.

15 Q Ckay. And give ne just a second. | may be done
16 with that. Let nme check. That's all | have for that

17  exhibit.

18 Pr of essor Banbauer, did you participate in a

19 podcast with Bill Tol son this past Septenber?

20 A | participated in a podcast with Bill Tol son,
21 and it could be in Septenber. |I'mjust not sure when.
22 Q Do you know whet her that was an Archive 360's

23 | nf ormati on Managenent 360 Podcast on Septenber 7th?
24 A That's the nanme of the podcast. It may have

25 been recorded earlier but --
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1 Q Ckay.

2 A -- yeah.

3 Q That makes sense. Ckay.

4 And it's entered Exhibit I-5.

5 (Exhibit 1-5 was marked for identification.)

6 M5. ZEMAN:. If you could refresh and take a | ook
7 at that one. And | will pull it up on the screen as

8 well.

9 BY Ms. ZEMAN
10 Q Pr of essor Banbauer, do you recogni ze this

11 docunent ?

12 A | have not seen this docunent.

13 Q kay. And are you able to scroll through it a
14 little bit?

15 A Yes.

16 Q Are you able to identify what it appears to be?
17 A Yes. So just going to scroll to make sure that
18 it's -- this |ooks like a transcript of the podcast that
19 | recorded with Bill Tol son.

20 Q Do you have anything -- any reason to believe

21 that it's anything other than an accurate transcript of
22 that podcast?

23 A | have no reason to think so, having never seen
24 it before, but assum ng that they don't -- they woul dn't

25 have a reason to change it so...
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1 Q Uh-huh. Gkay. | don't have any other questions
2 about that one.

3 Did you testify before the Congressi ona

4 Judiciary Commttee at an event entitled "GDPR and CCPA:
5 Opt-ins, Consuner Control, and the Inpact on Conpetition

6 and | nnovati on"?

7 A Yes, | did.

8 Q WAs that hearing held on March 12th of 2019?
9 A That sounds correct.

10 Q Did you provide witten responses to the

11 commttee after the hearing?

12 A Yes, | did.

13 (Exhibit 1-6 was marked for identification.)
14 BY MS. ZEMAN

15 Q Ckay. |1've just marked Exhibit I-6. [If you

16 could refresh and take a | ook at that one.

17 A Yes, | see it.

18 Q kay. And let me put it up on the share screen
19 as well.

20 Do you recogni ze this docunent?

21 A. Yes, | do.

22 Q Are these the witten responses you provided to

23 the Judiciary Conmmttee follow ng your testinony?
24 A Yes, it is.

25 Q Does this docunent accurately reflect your
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1 Q Does it --

2 A But | don't have a specific -- go ahead.

3 Q No. No. Please continue.

4 A | don't -- you know, without reviewng it, |

5 don't have a specific reason to think that I would --

6 that | have changed ny m nd.

7 Q That's all the questions | have for that
8 exhibit.
9 Was your testinony during the hearing

10 vi deot aped?

11 A. | believe so, but I amnot positive.

12 Q Have you viewed the video of your testinony?
13 A No.

14 M5. ZEMAN: |'d like to take a | ook at a video

15 posted on the Senate Judiciary Conmttee's website.
16 Let ne see if | can make the share screen

17  technol ogy work.

18 BY M5. ZEMAN:

19 Q Do you see the website with the video titled
20 "Commttee Hearing, Watch Video, Commttee on the

21  Judiciary"?

22 A Yes.

23 Q Do you recogni ze this video?

24 A | haven't seen the video before, | don't think
25 M5. MENALDO:  Any, can we go off the record
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1  briefly?

2 MS. ZEMAN.  Sure.

3 VI DEO OPERATOR: W are off the record at 2:00
4 p.m

5 (Di scussion off the record.)

6 VI DEO OPERATOR: We are on the record at 2:03
7 p. m

8 MS. ZEMAN:  Okay.

9 BY Ms. ZEMAN
10 Q So we are | ooking at the video fromthe

11 Judiciary Commttee's website.

12 And do you see the title on the screen?
13 A Your screen share is now not --
14 Q Ch, sorry. You're right. M apologies. |

15 forgot to re-share.
16 A Ckay. | see the title on the screen.
17 Q Does this appear to be video of the Judiciary

18 Committee hearing that you testified at in March of

19 20197
20 A So far, it does, yes.
21 M5. ZEMAN. Ckay. So | amgoing to press play

22 on here for a second, but it's really just so that | can
23 drag the tinme stanp forward.
24 | woul d suggest that you wait to do any

25 transcribing until | stop again, although -- here we go.
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10

11

12
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19
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21

22

23

24

25

(Vi deo pl ayed as foll ows:

SENATOR BLACKBURN:  Ani nus consent to include
Senator Grassley's statenent for the record in the
record of these proceedings.

Wt hout objection, so ordered.

| f each of you will stand to be sworn in.

Do you affirmthat the testinony that you're
about to give before this commttee is the truth, the
whol e truth, and nothing but the truth, so help you
God?)

BY MS. ZENAN

Q Were you able to hear the audio on that?
A Yes.

Q Probably should have started it with that
guesti on.

Do you recogni ze yourself on the screen?

A Yes, | do.

Q And what just happened on that clip of the

vi deo?

A | was getting sworn in alongside ny co-panelists

before giving testinony.
Q As best you can tell, is this the beginning --
sorry. | take that back.

MS. ZEMAN. Let ne advance the video here again.

(Vi deo pl ayed as foll ows:
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11

12

13

14

15

16
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18

19

20

21

22

23

24

25

SENATOR BLACKBURN: -- testinony. Professor
Banbauer, you're recogni zed.

PROFESSOR BAMBAUER: Chair Bl ackburn, Senat or
Koons, and nenbers of the conmttee, it's an honor to be
here, and |I'm delighted that you're doing the hard work
of crafting a strong and sensi bl e national privacy
law. ")
BY M5. ZEMAN:
Q Does that appear to be the begi nning of your
openi ng remarks at the hearing?
A. Yes, it does.
Q And you were under oath for the entirety of your

remarks and testinony before the hearing; correct?

A | was under oath before the hearing, during the
heari ng.
Q Were you under oath fromthe tine you -- we saw

you take the oath during this video to the end of the

heari ng?
A Yes.
Q Ckay. Do you have any reason to believe this is

anyt hi ng other than an accurate vi deotape of your

testi nony at the hearing?

A | don't have any reason to believe that. O
course, | haven't watched it, but that's -- you know,
again, | don't know why they would put up a fraudul ent

ol kow Litigati on Services Page 135



DK

DK

DK

DK

DK

DK

DK

DK

DK

DK

DK

DK

DK

DK

DK

DK

DK

DK

DK

DK

DK

DK

DK

DK

DK


Case 3:21CORMISENTE ALDFugTeastRert Jdnied Rabesd a FBashaaeld

1 video so..

2 Q Under st ood.

3 So | would like to enter Exhibit -- let nme see.
4 \Well, first, let nme stop the share. Exhibit |-8.

5 (Exhibit 1-8 was marked for identification.)

6 THE W TNESS: Woops. Sonething seened to

7 happen to ny |i nk.

8 Can you share the |ink again?

9 MS. ZEMAN. | can. Let ne just refresh here

10  nysel f.

11 Ckay. It should be there for you.

12 THE WTNESS: Ckay. GCot it.

13 |-8. Okay.

14 M5. ZEMAN. And | will just pull that up on the

15 screen. \Woops.

16 |"ve now put that up on the screen as a -- this
17 is a slip sheet for Exhibit -8, which is actually the
18 native video, which is available at the URL presented on
19 this slip sheet.

20 Ni col a, does that work for you for the exhibit

21 subm ssi on?

22 M5. MENALDO It does for now | can -- | can
23 let you know later if we need anything el se on this.
24 MS. ZEMAN. Okay. | appreciate that.

25 And that's all | have for that exhibit.
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1 BY MS. ZEMAN:
2 Q Pr of essor Banbauer, do you recall participating

3 on a Federalist Society Practice G oup podcast in 20187

4 A Vaguely. You'll have to give ne |ike the topic,
5 | think, to help refresh ny nenory.
6 Q Sure. The topic | have is right to be forgotten

7 on the internet.

8 Does that ring a bell?
9 A Yes.
10 Q And bear with ne one second. A little |onger

11 than a second. Sorry.

12 Okay. | just entered Exhibit |-9.

13 (Exhibit 1-9 was marked for identification.)

14 M5. ZEMAN. If you could refresh and take a | ook
15 at that.

16 THE W TNESS: Ckay.

17 M5. ZEMAN. Let me pull it up on the share

18 screen as well.

19 BY MS. ZEMAN

20 Q Do you see the docunent on the screen now titled
21 "The Right to Be Forgotten. Crimnal Law & Procedure

22 Practice G oup Tel ef orun?

23 A. Yes.
24  Q Do you recogni ze this docunent?
25 A. | haven't seen this docunent.
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1 Q Looki ng through it, do you have a sense of what
2 it is?

3 A See here. Let ne just finish scrolling.

4 Yes, it -- yes.

5 Q Does this appear to be a transcript of The

6 Federalist Society's Practice G oup podcast recorded on
7 Friday, Cctober 5th, 20187?

8 A That | ooks correct. The funny thing is it says
9 "In-Person Event" but it was clearly, obviously, a

10 teleforumso I'mnot sure what that nmeans. But anyway,
11 ot herw se, yes.

12 Q Ckay. And do you see testinony fromyourself

13 within this docunent?

14 A Yes. | nean --

15 M5. MENALDO.  Qbj ecti on.

16 THE WTNESS: -- | wouldn't call it testinony,
17 but | see | see -- | see it.

18 M5. ZEMAN: That's definitely a fair point.

19 THE WTNESS: Ckay.

20 BY MS. ZEMAN

21 Q But you see dialogue or input fromyourself in
22 this transcript?

23 A Right. Yeah. | see nyself in the script.

24  Q Ckay. Do you have any reason to believe this is

25 anything other than a transcript of the Federali st
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Soci ety podcast that you participated in?
A | have no reason to think that.

M5. ZEMAN. | don't have any further questions
about that docunent.

And | don't have any further questions today.

M5. MENALDO. G eat.

If we could take a short break, and I'Il let you

know if | have any redirect.
MS. ZEMAN:.  Sure.

VI DEO OPERATOR: We are off the record at 2:20

p. m

(Recess, 2:20-2:32 p.m)

VI DEO OPERATOR: W are on the record at 2:32
p. m

EXAM NATI ON

BY MS. NMENALDO:
Q Pr of essor Banbauer, you're famliar with the
academ c and historical literature around privacy?

A Yes.
M5. ZEMAN. (Objection to form

BY MS. MENALDO

Q Do you understand nmy question?
A | think so.
Yes, |I'mfamliar with the literature.
Q And you're famliar wth the academ c and

ol kow Litigati on Services

Page 140


DK

DK


Case 3:21CORMISENTE ALDPugTeasRort Jdnied Rabesd a FBashAaErd

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STATE OF CALI FORNI A )
COUNTY OF LOS ANGELES )

|, ROSEMARY LOCKLEAR, a Certified Shorthand
Reporter of the State of California, duly authorized to
adm ni ster oaths pursuant to Section 2025 of the
California Code of Cvil Procedure, do hereby certify
t hat

PROFESSOR JANE ROBERTA BAMBAUER, the w tness
in the foregoing deposition, was by ne duly renotely
sworn to testify the truth, the whole truth and nothing
but the truth in the within-entitled cause; that said
testinony of said witness was stenographically reported
by ne, a disinterested person, and was thereafter
transcri bed under ny direction into typewiting and is a
true and correct transcription of said proceedings, to
the best of ny ability.

| DO FURTHER CERTI FY that | amneither a
rel ati ve nor enpl oyee nor attorney nor counsel of any of
the parties to this action, and that | amneither a
rel ati ve nor enpl oyee of such attorney or counsel, and
that | amnot financially interested in the action.
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ROSEMARY LOCKLEAR, RPR, CRR, CSR 13969

Dat ed:
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