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THE COURT REPORTER: And, Counsel, while
we do that, may we go off the record for a quick
audi o fix.

MR. RI FFEE: Sure.

THE VI DEOGRAPHER: (Going off the record.
The tinme is 10:17 a. m

(Regan Deposition Exhibit 1 was marked for

i dentification.)

(Regan Deposition Exhibit 2 was marked for

identification.)

(Regan Deposition Exhibit 3 was marked for

i dentification.)

THE VI DEOGRAPHER: Goi ng back on the
record. The tinme is 10:20 a. m
BY MR. Rl FFEE:

Q Back on the record. Welconme back.

Handed you three docunents. The first
one, can -- if you could look at, it's been nmarked
as Exhibit 1.

Do you recognize this docunment?

A. Yes, | do.

Q Is this a copy of the affirmative expert
report that you submitted in this case on March 4th,
2025, in support of plaintiffs' case?

A. Yes, it is.

10:17:51

10: 19: 01

10: 20: 16

10: 20: 25

10: 20: 37
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Q Okay. Does Exhibit 1 accurately describe
t he opinions you expect to provide in this case?

A. Yes, | believe so.

Q And does it accurately describe the
damages theories, nodels, and cal culations that you
intend to apply in this case?

A Yes.

Q Are there any errors or any corrections

that you would like to nmake to your report at this

time?

A There's one thing that comes to m nd.

Q. Is it the section reference?

A |"mgoing to give it -- I"mgoing to give
it to you.

| -- there are two cross-reference errors

t hat popped up on the last refresh that | didn't
catch. Hopefully that didn't cause too much
conf usi on.

Q No, that's not a problem That's --
that's what | assumed when you said there was one
t hi ng.

A | was, however, going to bring sonething
to your attention.

Q Okay.

A In the -- on page 39 of the report, in

10: 20: 46

10: 20: 57

10: 21: 06

10: 21: 18

10: 21: 30
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Par agraph 85, there is a table, and the row that's
cal l ed "Cost of delayed benefit paynents" -- in each
of the two different illustrations, | applied a
20 percent interest rate to calculate the cost of
t he del ayed benefit paynent. For the 10 percent
colum, 1 should have used a 10 percent rate, in
whi ch case the ampunt is exactly half of what it is
presently.

But | believe that's the only other item
I -- 1 noticed in preparation

Q Okay. Thank you for that.

So other than the correction in the table

errors that you would like to make at this tinme; is
that right?

A That's correct.

Q Okay. Have you fornmed any additional
opi nions that you intend to offer in this case that
is not mentioned in -- in this report, Exhibit 1?

A | don't believe | forned additional
opinions. | would say that after the receipt of the

bank' s expert reports on April 4th, | thought about

10: 21: 53

10: 22: 08

10: 22: 34

10: 22: 59
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the criticisnms that were expressed on those reports,
a nunber of which were addressed in what is
Exhibit 3 that |'"'msure we'll get to, which was ny
rebuttal report of Novenmber 21st, 2024. But |
don't -- | don't believe I formed new opinions. 10: 23: 18
Q Ckay. If you -- you can put that aside
for now, but |I assure you we'll be returning to it.
I f you could |l ook at the exhibit that's
been marked as Exhibit 2.
Do you recognize this docunent? 10: 23: 31
A. Yes, | do.
Q. Is this a copy of the expert report that
you submtted in this case on August 29, 2024, in
support of plaintiffs' nmotion for class
certification? 10: 23: 43
A It is.
Q Okay. To the extent the opinions or
met hodol ogi es that you express in Exhibit 1, your
March 4, 2025, report, are different than the
opi ni ons and net hodol ogi es that you express in 10: 23: 48
Exhibit 2, your class certification report, is
Exhibit 1 intended to supersede your -- your class
certification report, Exhibit 2?
A Yes, it is.

Q Ckay. So can we assune that to the extent 10: 24: 03
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your opinions and nmet hodol ogies are different in
Exhibit 1, that you no longer intend to offer those
opi nions fromExhibit 2 in this case?

A. That's correct.

Q If you could please | ook at the docunent
that's been marked as Exhibit 3.

Do you recognize this docunment?

A Yes, | do.

Q Okay. |Is this a copy of the reply or
expert rebuttal report that you issued on
Novenmber 21st, 2024, in support of plaintiffs' class

certification notion?

A It is.
Q Ckay. And I'll ask you the sane question
To the extent the -- the opinions or nethodol ogies

expressed in Exhibit 3 are different than the
opi ni ons and net hodol ogi es that you expressed in
Exhibit 1, your March 4, 2025, report, is your
March 4, 2025, report, Exhibit 1, intended to
super cede those opinions?

A Yes.

Q Okay. Have you done any additional work
for plaintiffs since your affirmative report was
served on March 4, 20257

MS. CHAN: Objection. Vague.

10: 24: 18

10: 24: 30

10: 24: 43

10: 25: 02

10: 25: 17
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THE W TNESS: The work | have done since
this time would be -- would consist of review ng the
reports subnitted by the bank on April 4th, 2025.
And when | say those reports, | can think of
M. Stan- -- Dr. Stango's, Dr. McCrary, | don't know
if it's M. or Dr. Prye, | believe Hndle -- the
Hi ndl e report, as well as reviewi ng other reports
submtted by the bank -- or excuse nme, by -- by
plaintiffs, including Dr. East and Dr. Levine, and
considering that information in preparation for ny
deposition today.

BY MR, RI FFEE:

Q So you believe since you issued your
report on March 4, 2025, you reviewed four reports
i ssued by Bank of Anmerica's experts, Dr. Stango,
Dr. McCrary, Dr. Prye and M. Hindle; is that
correct?

MS. CHAN: Objection. M scharacterize --
ni sstates the testinony.

THE W TNESS: At |east those four. Maybe

anot her one that you'll refresh my recollection on.
And one that | left out was M nnucci from-- from
plaintiffs.

BY MR Rl FFEE:

Q Ckay. And then you've also revi ewed

10: 25: 40

10: 26: 10

10: 26: 24

10: 26: 35

10: 26: 44
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reports subnmitted by -- by -- | believe it's
Ms. East, M. Levine, and M. M nnucci?

A Correct.

Q Okay. Have you conducted any further
cal cul ati ons since you issued your report on
March 4, 2025?

A. | -- 1I've certainly | ooked at the data, in
terms of understandi ng some of the assertions made
by M. Stango, but | haven't submtted or devel oped
any new schedul es or anything |ike that.

Q Do you anticipate doing any additiona
work for this matter that is not reflected in your
March 4, 2025, report marked as Exhibit 1?

MS. CHAN: Objection. Vague.

THE WTNESS: | don't have any specific
expectations. | can inmagi he devel opi ng sonme charts
or graphics that m ght summarize sone of the data
expressed in the report, using the schedul es that
acconpany the report, but | think the report itself
enconpasses the opinions | would expect to offer.
BY MR. Rl FFEE:

Q Okay. |If you could please turn back to
Exhibit 1. And I'd ask you to turn to page 3,

Par agr aph 5.

A. " mthere.

10: 27: 04

10: 27: 22

10: 27: 32

10: 27: 52

10: 28: 13
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for various different consuner credit types.

Q Credit types being credit scores?

A | call it credit classifications.
Q Okay.
A | can point you to the paragraph that |I'm

t hi nki ng about. 1t's Paragraph 40-A on page 21 and
its attendant table.

MS. CHAN: Counsel, he already testified
that M. Carter is his agent; he was assisting him
in preparation of his report. So all of his
communi cations with his own staff and his agents
is -- is protected as his work product. You haven't
established that there was anyone el se present
during those conversati ons.

MR. RIFFEE: Are you asserting an
obj ection and instructing himto not answer? |
mean, he's answered. There was no objection.

MS. CHAN: |'mcautioning himto -- not to
di scl ose further work product, and |I'm al so advi sing
you not to pursue this line of questions.

MR. RI FFEE: Ckay.

BY MR Rl FFEE:

Q But based on the conversations that you
had with M. Carter, there was -- there's nothing
t hat you believe that you need to change or -- or

10: 44: 04

10: 44: 23

10: 44: 36

10: 44: 48

10: 44: 57
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revi se about your report; correct?

A No. Only the one item | raised at the
outset of the deposition.

Q Ot her than the neeting with counsel and
havi ng conversations with M. Carter, did you do

anything else to prepare for your deposition today?

A No, other than read materials by -- by
nmysel f.
Q Okay. Do you consider yourself to be an

expert in the Electronic Funds Transfer Act, which
I'mmy call EFTA today, or Regul ation E?

A No.

Q Do you consider yourself to be an expert
in what EFTA and Regul ation E may require for
financial institutions in investigating or crediting
unaut hori zed transaction clains for prepaid
accounts?

A No.

Q Do you consider yourself to be an expert
on financial institutions' unauthorized transaction
claimpractices or -- or procedures?

THE COURT REPORTER: |'m sorry.
"Unaut hori zed transaction"...
BY MR. RI FFEE:

Q Transactions clains practices or

10: 45: 14

10: 45: 25

10: 45: 41

10: 45: 51

10: 45: 59
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THE WTNESS: | believe the -- given the
nature of the class, that it -- that type of harm
was -- was incurred by individual consuners. And

t hat conclusion's consistent with Dr. East and
Dr. Levine's findings.
BY MR. RI FFEE:

Q Have you revi ewed any evidence to confirm
that even one single proposed class nmenber actually
t hemsel ves incurred interest at, at |east a
20 percent interest rate?

MS. CHAN: Objection.

THE WTNESS: |It's ny expectation that
there are consumers that experience costs that
exceed that. The objective of illustrating ny
anal ysis using a 20 percent rate was to identify a
medi an type of harm that was incurred by consuners
and measure it in that -- in that way.

BY MR. RI FFEE:

Q That wasn't -- that wasn't ny question.

So | understand that's your expectation,
but did you review any evidence to confirmthat
anyone actually did -- in the proposed classes or
any of the -- the class plaintiffs actually incurred
borrowi ng costs at a 20 percent interest rate or

hi gher ?

11: 07: 25

11: 07: 36

11: 07: 49

11:08: 03

11:08: 16
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MS. CHAN: Objection. Vague.

THE WTNESS: | did not do it at an
i ndi vidual |evel because |I didn't have data to
i ndi cate that that outcome would be reasonably
extracted to the population as a whole. So what |
did was to devel op ny understandi ng of the overal
popul ati on of consuners.

BY MR. RI FFEE:

Q And that was based on your research and --
and i nformation generally, but not specific to
the -- the actual class nenbers; correct?

MS. CHAN: Objection.

THE WTNESS: It was ny research regarding
the typical type of harmincurred by nmenbers of the
proposed cl ass.

BY MR. RI FFEE:

Q Have you ever been retained, prior to this
case, to cal cul ate damages concerni ng the denial of
unaut hori zed transaction clains?

A I -- 1 don't believe so.

Q Have you ever been retained to calculate
damages concerni ng an account freeze or simlar
restriction placed on a financial account that
prevented an account hol der from accessing the funds

in that account?

11: 08: 35

11: 08: 45

11: 08: 58

11: 09: 09

11: 09: 41
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for exanple, articulated in his report. But |
believe that |I've identified all of those instances,
and |'m not aware of anything that was withheld from
me. It's a mtter of the state of production.

Q Al'l right.

In footnote 22 to that sane paragraph
Par agraph 30, you write, "In addition, other
evi dence may be produced that could be relevant to
nmy conclusions, including the testinony and report
of other witnesses. Accordingly, | reserve the
right" --

THE COURT REPORTER: "Other witnesses.
Accordi ngly". ..

BY MR. RI FFEE:

Q. "Accordingly, | reserve the right to amend
my report and suppl ement ny opinions after
consi dering such evidence, if necessary."

Ot her than the reports that you' ve already
testified about that | understand you've revi ewed
since you provided this report, is there any other
testimony, reports or -- or other information that
you reviewed and that you intend to rely on to anmend
or supplenment your report since you issued this on
March 47

A Ri ght now | do not have a current plan to

11:19: 17

11:19: 37

11:19: 42

11:19: 54

11:20: 12
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anmend or supplenent ny report. | think this is

descri bing possible eventualities in which | woul d.

Q If you could turn back to Appendi x B, at
the very end of -- it should be at the very end of
your report, still on Exhibit 1.

A. " mthere.

Q Al right.
Is this the conplete list of materials
that you considered in form ng the opinions in your

March 4 report in this case?

MS. CHAN: Objection. Asked and answer ed.

THE W TNESS: Asked and answer ed.
Yes.
BY MR. Rl FFEE:
Q Sorry.

We weren't looking at it before, but |
want ed to nake sure that you had a chance to review
and confirmthat this is actually Appendix B and
that this is intended to identify all the -- the

materials you consi dered.

And that's -- that's correct; right?
A It is.
Q Okay. Did you put this list together?
A | did.
Q So you identify a number of case filings

11: 20: 41

11:20: 51

11: 20: 53

11: 21: 05

11:21:10
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i nterrogatory responses that you reviewed in this
case?

A. That was ny intent, yes.

Q Do you know i f any other interrogatory
responses have been provided in this case?

A. Not as | sit here, no.

Q Okay. Do you know if any of the class
plaintiffs or -- or other plaintiffs in this case
have al so received and responded to interrogatories?

A | have that understanding, yes.

Q Okay. And have you revi ewed any of the
i nterrogatory responses provided by the class
plaintiffs or other plaintiffs in this case?

A. | have not.

Q. In the -- still under case filings, it --
in the niddl e, you note that you revi ewed the
decl arations of Jennifer Lennon and WIlliam M
Martin.

Do you see that?
A | see Martin. 1'll take your word for it

on Lennon because | recall --

Q | think it's just above Martin.
A There it is. Thank you

Q It's small.

A Yeah.

11: 22: 31

11: 22: 54

11: 23: 14

11: 23: 28

11: 23: 40
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exhibits cited here in your report; correct?

A Yes.
Q If you could turn to Paragraph 77.
And this is nmeant to -- | -- | explain how

you identified the proposed class nenbers, |less the

exclusions for the -- the freeze account cl ass;
correct?

A. Yes.

Q And you al so determ ned that there were --

or here, you determ ned that there were
approxi mately 65,800 card alias IDs in the proposed
class freeze. And, again, that's based on
i nterrogatory responses and data provided by the
bank; correct?

A. Yes.

Q Okay. If you could turn to Paragraph 88,
whi ch is on page 40

In the m ddl e of Paragraph 89 -- and this

is concerning the custonmer service class -- it says,
"Accordingly, | was asked to assune that the

custoner service class included the" at m ni nmum
every claimdenial and credit rescission class
menber who submtted a claimbased on the claim

entry date field between Septenber 13, 2020, and

Novenmber 21, 2020. Presently, there are around

12: 39: 21

12:39: 36

12: 39: 58

12: 40: 28

12: 40: 43
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15,600 card alias IDs that meet that criterion.”
And t hose individuals, the 15,600 card

alias IDs that you say neet that criterion, they all
submitted a claimduring that period, the proposed
custoner class period, right, based on your review
of the data?

A Yes.

Q Okay. Have you undertaken any ot her
efforts to identify additional nenbers of the

proposed custoner service class period?

A | don't understand your question. Class
period --
Q Sur e.
A. -- it does -- it --
Q Sorry.
Have you -- other than identifying these

15,600 card alias IDs that neet the criterion
because they -- the data indicates they subnitted
the claimduring the proposed custoner class --
service class period, have you undertaken any ot her
efforts to identify other potential nenbers of the
proposed custoner service class?

A There -- there were efforts prior -- prior
to this time, as the -- the class period was --

duration of the class period was identified, though

12:41: 05

12:41: 22

12:41: 35

12:41: 50

12:42: 17
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shoul d not only be reinbursed the principal amunt,
but al so conpensated for the |oss of ability to use
their funds when a wongful act was conmmitted by a
def endant . "

Are you offering a |legal opinion as to
what the plaintiffs or proposed class nmenbers are
entitled to receive under the law in this case?

A No, I'mnot offering a legal opinion. [|I'm
of feri ng econom c opinion based upon ny
under st andi ng of prior actions.

Q Okay. And your econom ¢ opinion, based on
your understanding, is that one of the things
plaintiffs should be reinmbursed for is the principa
amount .

What ' s your understandi ng of what
princi pal amount neans for the purposes of this
case?

A. It depends upon the class, though if we
use the claimdenial class, | would refer to the

princi pal anmount as the amount of the claimthat was

deni ed.

Q Okay. And for the account freeze class,
what woul d be the principal amount refers -- refer
to?

A The account bal ance that was frozen.

01: 38: 37

01: 38:52

01: 39: 06

01: 39: 20

01:39: 33
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Q Is it your opinion that if one of the
class plaintiffs or the proposed class nenbers have
al ready been reinbursed or regained access to the
full principal anount, that they should give it
again as damages in this case?

MS. CHAN: Objection. Vague.

THE WTNESS: Utimtely, | think there
will be an offset, but | think that there's a
measur ement or an assessnent of that anmount as the
princi pal amount of danmges as | describe it.
BY MR. Rl FFEE:

Q Okay. Do you -- would you agree that
the -- the purpose -- or the goal in calculating
econom ¢ damages is to neasure the difference
bet ween the actual outcone for the consuner and the

outcome for the consunmer in the hypothetical but-for

world where the -- the alleged conduct didn't occur?
A Yes.
Q. Okay. Do you agree that if a consumer

receives or regains access to the full principa
amopunt of the noney, the principal anount of noney
is not a nmeasure of actual econoni ¢ damages?

A I think that question needs to be nore
preci se because it's not clear when you're

attenpting to measure that. In this instance, the

01: 39: 48
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01: 40: 22

01: 40: 42
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service class considers that el enment of effort
undertaken by cardhol ders.
BY MR. RI FFEE:

Q Okay. You have not attenpted to calcul ate
damages based on the tine any of the claimdenial or
credit rescission or EW chip or account freeze
cl asses spent attenpting to get their clainms repaid
or to regain access to their account, aside from
what may be included in the proposed custoner
service class nethodol ogies; right?

A | -- | understand your que- -- can you
expl ain your question again?

Q Sur e.

So putting aside the -- the proposed -- or
t he nmet hodol ogy that's been proposed for the
custoner service class by M. Mnnucci with respect
to the tine that cardholders or -- may have spent on
hol d, you have not attenpted to calculate -- or have
you attenpted to cal cul ate any damages --
consequential damages that cardhol ders incurred just
based on the tine that they spent or the steps that
they had to take contacting Bank of America or EDD
to get their clainms reinbursed or their -- to regain
access to their accounts?

MS. CHAN: Objection. Ambiguous.
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Conpound.

THE W TNESS: Beyond the |evel of effort
for those nenbers -- proposed nenbers of the
custoner service class, | have not attenpted to
measure increnmental tinme incurred by other
i ndividuals to have their claimpaid by the bank
BY MR. Rl FFEE:

Q And why haven't you attenpted to do that?

M5. CHAN: Objection. Beyond the scope.

THE WTNESS: It was ny view that the
primary harm that the individuals experienced was
the | ost access to their funds, and so that was the
harm that | focused on for purposes of damage
measur enent .

BY MR. Rl FFEE:
Q Wul d you agree that any other harm or
potential harm cannot be cal cul ated based on the --

the information available to you for the proposed

cl asses?

MS. CHAN: Objection. Anbiguous.

THE WTNESS: | can't agree to that
because I -- | don't -- | haven't set about to try
and make that calculation. It -- it my be a
possi bl e calculation; | just haven't evaluated it.

BY MR Rl FFEE:

01: 46: 40
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be required for the claimanounts that had been paid
to each of these claimdenial class nenbers; is that
ri ght?
MS. CHAN: Objection. Anbiguous. Calls
for legal conclusion. 01: 53: 24
THE WTNESS: | have no opinion regarding
whet her it woul d be required, but that would be ny
antici pation.
BY MR. Rl FFEE:
Q Al right. 01: 53: 44
If you could turn to Paragraph 64 of your
report with respect to the credit rescission class.
So for the credit rescission class in
Par agraph 64, did you also attenpt to calcul ate the
princi pal anount of danmages based on the claim 01: 54: 26
anount that is a -- claimdenial anmount that's
i ncluded in Schedule 1 of your report, the full
Schedul e 1 of your report?
A Yes.
Q I"'msorry. | nmeant to refer to Paragraph 01:54: 43
66 and not 64.

And based on the bank's records, you

calcul ated that to be approxi mately $10.9 mllion?
A Yes.
Q Do you know whet her the bank's records 01:54:59
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I
Do you agree that an offset will be
required for the principal ambunt of damages -- or

the principal ambunt of dammges, the account bal ance
t hese individuals have regai ned access to that are
in the proposed account freeze cl ass?

M5. CHAN: Objection. Anmbiguous. Calls
for a | egal concl usion.

THE WTNESS: |It's the same answer | had a
few nonents ago: | don't have an opinion on whet her

it's required, but if the trier of fact inplenments

02: 05: 21
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that -- that instruction, then it would be ny
expectation to do so.
BY MR. Rl FFEE:

Q Okay. |If a cardhol der regai ned access to
the full balance of their account at the time of the
freeze, they're then in the sane place in the actual
worl d as they would have been in the but-for -- for
world, at least with respect to the principal
anmount, the balance of their account, right, because
t hey' ve regai ned access to it?

MS. CHAN: Objection.

THE W TNESS: Subsequent to the tine that
hypot heti cal account was unfrozen. The principal
amount is identified in the tinme period during which
the account be -- conmenced being frozen, until it
was unfrozen.

BY MR. Rl FFEE:

Q Ri ght .

So the principal anmount in their account,
that is not their actual econonic damages;
your economc -- their -- if they had any actual
econoni ¢ damages, they woul d be consequenti al
damages that you cal cul ated; correct?

MS. CHAN: Obj ection.

THE W TNESS: The -- your question isn't
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preci se enough in ternms of tinme. The individual was
damaged at the tine of frozen because they did not
have the funds; instead, the bank had the funds in
t he account that was frozen. And the consuner did
not if or when the account woul d becone unfrozen
And during the time period until the account was
unfrozen, that was the principal amunt of the
damages, and it's used then to neasure the
consequential harm during that period of tine.
BY MR. Rl FFEE:

Q Ri ght .

But then in ternms of their actual economc
damages after the point which they regai ned access
to their account bal ance and, by definition, all of
t hese account freeze menbers had regai ned access to
their -- or regained access to their account
bal ance, the principal amount is not their actual
econoni ¢ damages because they al ready have that
noney, it has been returned to them correct?

MS. CHAN: Objection. Anbiguous.

THE W TNESS: Effectively, it's
confirmatory that the anmount was damages during the
time period of the freeze, and the bank nade a
partial paynent of a judgnent on those damages by

unfreezing the account and giving the consuner
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access back to their funds.
BY MR. RI FFEE:
Q And what judgnent are you referring to?
A The consuner was reawarded the amount of
t heir account bal ance that had been frozen
Q After the bank unfroze or unbl ocked their
account; correct?
A Yes.
Q Al right.

So you've referred to earlier today and in
your report the -- the concept of tinme val ue of
noney.

Wul d you agree that it's a common concept
in econom cs and finance?

A | do.
Q Al'l right.

And the tine value of noney, it's nmeant to
reflect the neasure -- or reflect and measure the
fact that a dollar in hand today is typically worth
nmore than a dollar at some point in the future; is
that right?

A Yes.
Q Okay. Would you agree that the time val ue
of noney is typically used to neasure potenti al

i nterest earning or investment opportunities for a
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dol I ar today versus a dollar tonorrow?
MS. CHAN: Objection. Vague.
THE W TNESS: That's one way in which it's
measur ed.
BY MR. Rl FFEE:
Q Ckay. Vhat are other ways in which you
believe the time val ue of noney is measured?
A In -- again, the exercise is to identify

the cash flow or asset that's been inpacted and

assess -- correlate that with an econom c event --
here, it's harm-- and identify the inplication of
t hat .

And in this instance, the consuners were
unable to access their funds, and in ny view, the
consequential harm was a cost of borrow ng that the
i ndi viduals incurred. So a cost of debt is a comon
way to assess the tinme value of noney.

Q Okay. When assessing the tinme val ue of
noney, what's the typical in- -- interest rate that
is applied or considered for the average individual?

M5. CHAN: QObjection. Ambiguous.

THE WTNESS: | don't have enough
i nformati on --

BY MR. RI FFEE:

Q Sure.
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A -- in the hypothetical

Q Is there a -- is there an interest rate
that would apply to -- to any individual to -- to
calculate the -- the tinme value of noney?

MS. CHAN: Objection. Anbiguous.

THE WTNESS: |'d need to know nore about
t he circunstances.
BY MR, RI FFEE:

Q Do you agree that a risk-free interest
rate would be applicable as a starting point for --
for every individual, irrespective of their
ci rcumst ances?

MS. CHAN: Objection. Anbiguous.
I ncom -- inconplete hypothetical

THE W TNESS: Not wi thout nore
i nformation.
BY MR. Rl FFEE:

Q What i nformation would you need to assess
to determ ne what the appropriate interest rate
woul d be for soneone's tinme val ue of noney?

A I"d need to know what circunstances that
i ndi vidual was in for which they're being
conpensated on a tinme value of nobney basis.

THE VI DEOGRAPHER: Counsel, | think your

m crophone is scratching. It may have been touching
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your jacket for a second.

MR. RIFFEE: Okay. Sorry. Could have
been ny pen.
BY MR. RI FFEE:

Q What circunstances they were in for
assessing the tinme value of noney; what particular
circunstances would you need to assess to deternine
that individual's tine value of noney cal cul ation
or -- or the appropriate interest rate?

A. For one, |'d need to know did the person
| end the noney, did the person borrow the noney, for
whom and to whom or for what purpose, would be
anongst -- when in tinme the events occurred.

Q Anyt hing el se? Any other circunstances
that you would need to assess to determ ne an
i ndi vidual's tine value of nobney?

A Potentially.

Q Potentially.

Can you think of any other circunstances
beyond whether -- to whomthey went the noney,
whet her they borrowed noney, when the events
occurred?

A Well, those would be the starting points.

Q Okay. Any other points beyond the

starting points?
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MS. CHAN: Objection. Asked and answered.
THE WTNESS: Wth that information, |1'd
then figure out the next steps to take.
BY MR. RI FFEE:

Q And what would be the -- the next steps to
t ake?

A Depend upon the answer to -- to the
ci rcumst ances.

Q Okay. If the individual did not borrow
money, what woul d be the next stape -- next step you
woul d take to determine the tinme value of noney for
that particular individual?

A I'd assess ot her possible events for which
the | oss of access to funds was relevant.

Q. And those are going to vary from person to
person; right?

MS5. CHAN: Objection. Argunentative.
THE W TNESS: Not necessarily.
BY MR. Rl FFEE:

Q Okay. So what ot her possible events for
whi ch | oss of access of funds m ght inmpact would you
consider to determne the tinme value of noney for an
i ndi vi dual ?

A. It could be any nunmber of events. It

could be the | evel of indebtedness that the
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i ndi vi dual was not able to repay. It's -- | --1'd
want to | ook at the circumstances, nmuch in the same
way that | did here.

Q Did you | ook at the individual
circunstances for any proposed class plaintiffs or
any proposed cl ass nenbers?

A VWhat | did was to | ook at the
circunstances of the class as a whole, which are
Cal i fornia consuners inpacted by unenpl oyment
insurance in the time frame of 2020 t hrough 2022
generally and into 2023.

Q. And woul d you agree that the California
consuners inpacted by unenpl oynent insurance during
that time period, that their individual facts and
circunstances will vary from cardhol der to
car dhol der ?

MS. CHAN: Objection. Vague.

THE W TNESS: Which is exactly why | ooking
at the characteristics of the population as a whole
allows an estimate -- an appropriate estimte to be
taken to ascertain the circunstances of a typica
cardhol der and the typical circunstances and
expect ed outcomes to nmeasure tinme val ue of noney.
BY MR. RI FFEE:

Q Did you review the circumstances of any
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proposed cl ass nemnmbers or any class plaintiffs or a
sanpl e of such proposed class nenbers or class
plaintiffs to assess whether their circunstances
were consistent with what you determned to be the
likely circunmstances for California consumers

i npacted by unenpl oynment insurance during this
period?

A My -- nmy focus was on the popul ation of
consumers and anal yzi ng what the expected inpact on
the group as a whole would Iikely have been and how
best to neasure that. |t was my conclusion that
| ooki ng at an individual plaintiff or named
plaintiff would not put nme in a position to draw a
reasonabl e extrapol ati on.

Q. Al right.

So let's go to Exhibit 2, your first class

certification report. And | think you -- you
testified to this earlier, but | just want to
confirm

So if you go to Paragraph 39 of that
report, on page 16 -- or, |'msorry, Paragraph 44,
you note that you were using -- or "proposing two
al ternative nethodol ogi es, as described in the
subsection below." Methodology 1 starts at

Par agraph 45, and then met hodology 2 starts at

02: 15: 50

02:16: 05

02:16: 18

02: 16: 47

02:17: 22

Page 140

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




Case 3:21-md-02992-GPC-MSB Document 591-26  Filed 10/17/25

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HI8aeyISONFIDENTIAL

PagelD.41320

as a neans to potentially cal culate consequenti al
damages in this case; is that right?

A Yes.

Q And you are no |l onger offering an opinion
or attenpting to calculate later overdraft fees in
this case; is that right?

A Yes.

Q Okay. Why are you no -- why did you
decide to no |l onger include nmethodology 2 in your
affirmative report issued on March 4th?

A. | think there were several reasons,

i ncl udi ng ny understandi ng of the opinions that
woul d be expressed by Ms. East and M. Levine and ny
di scussion with counsel regarding ny -- their

under standi ng of the tentative ruling in this
particul ar case, calling for nore conservative
measure of damages as set forth in methodol ogy 1

Q So you believe that nmethodology 1 is a
conservative nmeasure of danages?

A. Yes.

Q Al right.

If you could turn to Paragraph 46 of
Exhibit 1. It's on page 19. Now I'm | ooking at the
wrong report.

THE COURT REPORTER: [I'msorry, | didn't
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hear you.

MR. RI FFEE: Di sregard. | said, "Now |I'm
| ooki ng at the wrong report."
BY MR. RI FFEE:

Q All right.

l'"msorry. |It's Paragraph 44. So you
write that you -- you deternined the consequenti al
damages anount as a function of the claimdenial
amount, the time the card -- cardhol der coul d not
access the funds, and the applicable interest rate;
is that right?

A. Yes.

Q And that's the sane nethodol ogy -- you
applied that same nethodol ogy for the claimdenial,
credit recision, and EMV chip classes to assess
consequential damages; is that -- is that correct?

A Yes.

Q And then for the applicable interest
rates, you used the 10 percent interest rate that
you say applied to judgnments" -- or you say as it
applied to judgnments in California and a 20 percent
interest rate that you say is consistent with your
experience studyi ng unsecured consumer debt; is that
right?

MS. CHAN: Cbj ection.
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sel ecting

THE W TNESS: That was one basis for

a 20 percent APR, to nodel this scenario.

BY MR Rl FFEE:

Q

Okay. Let's focus on the clai mdenial

class right now.

all the pr
i ncl uded i
A

t here just

Q

consequent

Did you cal cul ate consequential harm for
oposed cl aimdenial class nenbers that are
n the Schedule 1 of your report?

Can you read back the question? | thought
was sonet hing --

Sur e.

-- that didn't sound right to ne.

Yeah.

So was your intent to calcul ate

ial damages for all the proposed nenbers

of the claimdenial class that are included in

Schedul e 1 of your report?

A Yes.
Q Okay. And did you do that regardl ess of
how many days it took for the -- their claimto be

paid or repaid?

A.
Q
reflects t

was ten or

Yes.
So even if Schedule 1 of your report
hat the total number of claimdenial days

| ess, you still calcul ated consequenti al
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instead of the -- the claimanount; right?

A Yes, with respect to the principal
ampunts. Yes.

Q Okay. And the consequential damages
amopunts; right?

A. Well, for the account freeze class, | have
the cost of a delayed benefit paynment as well, which
is what | was distinguishing in ny |ast answer.

Q Fai r enough.

For the cost of inability of access to
frozen funds, and not the cost of delayed benefits
paynments, it's the sanme cal cul ati on as you applied
for the claimdenial amount, except that you're
doing it based on the -- a function of the account
bal ance, as opposed to the unauthorized transaction
cl ai m amount; right?

A True.

Q Okay. Thank you.

Let's go ahead and take a -- actually,
if -- are you good to continue?

A Okay.

Q Al right.

So we'll go to Paragraph 46. And at the
bottom of the page, you note that the first interest

rate, 10 percent, is consistent with the interest
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rate applied to judgenents in California.

And what's the -- the basis for your
understanding that that's an interest rate that's
applied to judgnents in California?

A My famliar- -- famliarity with the
California Civil Code, ny practicing in this area
for nore than 20 years, and quite a nunber of jury
instructions that that's how this calculation is
enpl oyed.

Q Do you intend to offer a legal opinion in
this case as to whether or not a 10 percent
California judgenent rate is the appropriate rate to
be used here or that would apply to a cl ai m brought

under EFTA?

A No. | don't intend to offer any |egal
opi ni ons.
Q At the top of page 20, still in Paragraph

46, you wite that, "The 10 percent rate |ikely
understates the cost a consumer woul d have incurred
during that same period, including the cost of
i ncreased borrow ng, reduced consunption or the
inability to pay down existing debt, such as a
credit card" -- or "such as credit card debt."

How woul d a borrowi ng rate be a neasure of

econom c -- econoni ¢ danages resulting froma
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BY MR. Rl FFEE:
Q Is it your opinion that a 20 percent APR
is a reasonable measure to neasure a cost that an
i ndi vidual incurs by reducing consunption?
M5. CHAN: Objection. CQutside scope.
THE WTNESS: On that topic, I'"'mrelying
upon the expertise of Ms. East and M. Levine.
BY MR, RI FFEE:
Q s it your opinion that an individual who
reduces consunption purely to reduce consunption of

nonessentials -- Netflix subscriptions, gym

menmber ships, things like that -- that that -- that a

20 percent APR interest rate is an appropriate
measure of consequential damages for the reduction
and consunption of -- of nonessential expenditures?

MS. CHAN: Objection. Assunes facts.
Argunentative. OQutside the scope.

THE W TNESS: Based upon ny anal ysis of
the circunstances of the class nenmbers and ny
assessnent of the harmincurred by the popul ati on of
i npacted cl ass nenmbers, as well as my understanding
of Ms. East and M. Levine's opinions, the -- this
woul d be a reasonabl e and conservative nmeasure of
the harmincurred by those consuners.

BY MR Rl FFEE:
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Q So a consumer who had a claimof $50
denied by the claimfraud filter and, as a result,
decided to -- to drop their online streaning
subscri ptions, your opinion would be that 20 percent
APR is an appropriate neasure of their consequenti al
damages?

MS. CHAN: Objection. Assunes facts.

I nconplete --
BY MR. Rl FFEE:

Q Is that your interpretation of -- sorry --
Ms. Levine's -- or M. Levine's and Ms. East's
opi ni ons?

MS. CHAN: Objection. Assunes facts.

I nconpl ete hypothetical. Qutside scope.

THE W TNESS: Based upon ny own anal ysi s
of the circunmstances of the class, as -- as well as
Ms. East, M. Levine's analysis of the circunstances
of the class as a whole, this is an appropriately
conservative and appropriate measure -- neasurenent
of the harmincurred by typical class menbers.

BY MR. Rl FFEE:

Q Even cl ass nenbers who reduced
their consunption sinply to avoid nonessentials --

THE COURT REPORTER: Sorry, your

m crophone is --
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begi nning of Media Unit 4. We are going back on the
record. The tine is 3:00 p. m
BY MR. Rl FFEE:

Q Al right. Thank you. Wl come back
again.

If you could turn back to your report,
Exhi bit 1, Paragraph 47, which is on page 20.

A " mthere.
Q Al ready there. Perfect.

In this paragraph you state, "I determ ned
the second interest rate based on ny review of the
types of credit excessed" -- or "accessed by typica
consuners. Credit cards are the nost wi dely used
form of consuner credit. As a result, | concl uded
that the nost likely sort of funds accessible to an
i mpact cardhol der woul d have been increased credit
card utilization until the time the bank credited
t heir accounts for the claim"”

So your -- thisis -- this is the -- the
basis for the -- the 20 percent, the second interest
rate that you used to cal cul ate consequenti al
damages in this case?

A. Yes.
Q Okay. And did you select this rate

yourself or were you instructed to -- to use this
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rate by -- by counsel?

A | selected this rate.

Q Okay. And, again, you said -- you
concluded that this -- or you stated, "This is based
on ny review of the types of credit accessed by
typi cal consuners" and that "the nost |ikely source
of accessible funds was credit card utilization."

So this rate is meant to equate the -- the
interest rate or the APR applicable to credit cards;
right?

A. Yes, an -- an estimate of the cost of
borrowi ng the consunmers incurred.

Q Okay. And it's -- it's not neant to
equate to -- or to calculate the cost of reduced
consunpti on?

MS. CHAN: Obj ection.

THE WTNESS: [It's not a direct
measur enent of the cost of reduced consunption, but
it's a proxy for it based upon ny understandi ng of
Ms. East and M. Levine's anal yses.

BY MR. RI FFEE:

Q Did you do anything to verify their
anal ysis which you believe would | ead themto
conclude that a 20 percent APR is consistent also

with the reduction in consunption?
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A Yes, because their analysis, in my view,
was consistent with -- with mine. Different studies
were -- were considered in terns of developing their

opi ni ons, but ny findings regarding the conditions
applicable to popul ati on of inpacted cardhol ders
yielded simlar results to their anal yses.

Q Okay. But your -- your analysis here and
your assunption here is based on the fact -- or your

belief that the nost likely source of funds that was

used were -- was credit cards with a 20 percent APR
right?
A. That the best estimate of the -- the costs

that consuners incurred is represented by the cost
of borrowing on a credit card, yes.

Q. Even if they never had a credit card, you
think the best estimate for a proposed class nenber
is still a 20 percent APR, based on the -- the

average available credit card interest rate at the

time?

MS5. CHAN: Obj ection.

THE W TNESS: When | consider the
class-wide inpact, in my view, that's the best

estimate or best way to estimte the cost of
borrowi ng i ncurred by the inpacted cardhol ders.

BY MR Rl FFEE:
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BY MR. Rl FFEE:

Q Did you review that data or information
for any of the proposed class nenbers?

MS. CHAN: Objection. Anbiguous.
THE W TNESS: \What data?
BY MR. Rl FFEE:

Q The date at which their deposits occurred
or the individuals' biweekly payment from EDD -- did
you review that information for any of the proposed
cl ass nmenbers?

A Earlier today | described the efforts that
are underway to get information regarding the EDD
bi weekly deposit information, which would have both
of those attributes, | would expect. But the
exi sting data available to me doesn't allow ne to
conduct that analysis.

Q In footnote 46 of your report, which
actually turns back to page 19, you wite, "I
understand the sel ection of the appropriate interest
rate is ultimtely an issue for the trier of fact to
determ ne. "

Is it your opinion that 20 percent -- a
20 percent APR is the correct interest rate to apply
here to cal cul ate consequenti al damages for the

proposed claimdenial, credit rescission, account
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freeze, and EMV chip classes, or are you deferring
that to the -- to the trier of fact?

MS. CHAN: Objection.

THE WTNESS: It's slightly nore
conplicated than that. | will opine that this is a
reasonable way in which to determne an -- a rate
that would apply to this particular proposed cl ass.
Utimately, | think the trier of fact is going to
make a determi nation, and included in that
determnation will be an assessnment of Ms. East's
proposed interest rate, M. Levine's proposed
interest rate, and, |'msure, evidence that the bank
will put on as well.

BY MR. RI FFEE:

Q. Okay. But is it your opinion that a
20 percent -- is the opinion you intend to offer in
your report and in this case that the 20 percent
APR -- that you believe that's the nore appropriate
interest rate that should be used to cal cul ate
consequential damages in this case, as opposed to
the 10 percent rate that you suggested in the other
alternative?

A | haven't formed an opinion on which is
nore appropriate. | think either can be used to

measure the inmpact. One is npbre conservative.
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My -- the overall purpose of ny report was
to present a nethodol ogy to cal cul ate damages and
consequential damages, and it's my understanding
that Ms. East's or M. Levine's proposed rates would
be used in the construct of my methodol ogy.

Q Al right.

Back to Paragraph 47, at the second --
third sentence: "As a result, | concluded the nost
i kely source of funds accessible to an inpacted
cardhol der woul d have been increased credit card
utilization."

You say "nost likely." You don't intend
to offer an opinion regardi ng whet her any proposed
cl ass menber actually increased their credit card
utilization in this case, do you?

A | don't intend to identify specific
cardhol ders that did, no.

Q Okay. You just believe it was likely
based on the -- the sources cited in your report?

A. Correct.

Q Al right.

MR, RIFFEE: |'mgoing to introduce as
Exhibit 6 to your deposition, a document that [|'m
handi ng to you now.

(Regan Deposition Exhibit 6 was marked for
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i dentification.)

BY MR Rl FFEE:

Q Do you recognize this document?
A Yes.
Q Okay. |'ve handed you a docunent that's

titled "Credit Card Spendi ng and Borrowi ng Since the

Start of the COVID-19 Pandem c," authored by Joanna

St avi ns.
Is this a docunent that you have revi ewed
bef ore?
A Yes.
Q. Is this a docunent that you cited in your

report and that you believe supports your opinions
that the nost |ikely source of funds accessible to
an i npacted cardhol der woul d' ve been increased
credit card utilization?

A This is one source of data that |
consi dered, yes.

Q Okay. Do you see at the very beginni ng of
Ms. Stavins' report, on the first -- bottom of the
first page, she wwites, "Wth the onset of the
COVI D-19 pandemic in the United States in the spring
of 2020, consuners drastically reduced their
spendi ng, including spending on credit cards. Both

current credit card spending and revol vi ng unpaid
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bal ances carried over from previous billing periods
declined steeply."”

And then it says, "Starting in the second
guarter of 2021, credit card spending increased
again."

Is this -- is that a statenent that you' ve
seen before?

A. Yes.

Q Okay. And did you consider the fact that
credit card spending was reported to have decreased
significantly the first year of the pandenmic -- did
that at all factor into your opinion that the nost
li kely source of borrowi ng by the proposed cl ass
menbers was on credit cards?

A Yes, | did consider that.

Q Okay. And then your opinion is that the
nmost |ikely source of borrowi ng by these proposed
class menbers was on credit cards, even though it's
been reported here and -- and in other sources
cited -- cited in your report that credit card
spendi ng actually decreased for the first year of
t he pandeni ¢, when many of these proposed
cardhol ders were wi thout funds?

A. Yes. | considered it in a variety of

ways.
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Q Okay. How did you consider it?

Wel |, anongst other things, this is an
analysis of -- of all consunmers. |It's not targeted
to the consuners at issue in the class -- proposed

class. So you can't necessarily read into overall
trends when we're dealing with a specific subset of
consuners, including those that the bank's own
representatives describe as the nost vul nerabl e of
all of their customers. So that's what you should
be | ooking at.

Second, as we see in the next paragraph,
that credit card spending increased again in the
second quarter of 2021, when a lot of the clains
activity at issue was present in our particul ar
proposed class. So that's -- strikes nme as being
right on -- right on point to being -- using this as
a reasonabl e nmeasurenent.

And third, this indicates that during the
period of time in 2020, consuners were using
avail able funds to be able to reduce their credit
card revol ving unpai d bal ances. So that's
consistent with avoiding the cost of interest,
simlar to what |1've nmeasured. And consuners were
not able to do that when their funds were w thheld

fromthem
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Q Okay. Did you review any of the proposed
class menbers' credit card bal ances -- revol ving
bal ances to determ ne whether they, in fact, had
revol ving bal ances at the tinme they were w thout
access to their funds?

A | did not attenpt to do an individua
anal ysis because | did not have data that woul d
allow me to nake a reasonabl e extrapol ation. So
studi ed the characteristics of the popul ation of
proposed cl ass nenmbers and | ooked at the
i nformati on, including the studies and data that |
hi ghl i ghted in Paragraphs 40 to 43 of Exhibit 1, in
reaching nmy conclusion that the cost of borrow ng
was the nost appropriate way to nmeasure
consequential harm And the npst common way in
whi ch consuners were borrowi ng during this period of
time was on a credit card, and | used a nedi an
applicable credit card rate, all of which struck ne
as an appropriate nmethodol ogy to neasure danmages.

Q And you also did not review any of the
proposed cl ass nenmbers' credit card bal ances or --
or statenents to determ ne whether they, in fact,
actually relied on a credit card or used credit
cards to cover any funds that they may not have been

able to access during this period; right?
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A | did not review individual credit card
st at ement bal ances.

Q And each of these studies -- none of them
are specific -- that you relied on in your report
and cited in your report, none of themare specific
to this particular set of proposed class nmenbers;
correct?

MS. CHAN: Objection. Anbiguous.

THE W TNESS: Actually, | think that, for
exanpl e, the Department of Labor study of
unenpl oynent benefit recipients in California in
which -- | think it was 97 percent of consumers
surveyed said that those benefits were inportant to
be able to neet their then-current financial needs.
I think there was a CFPB study | cited reaching
simlar conclusions, along with the bank's testinony
that these were vul nerabl e people that were
wi t hdrawi ng their funds upon receipt. And that's
consistent with, for exanple, the study fromthe
Federal Reserve cited in Paragraph 42 of ny report,
that the consequence of not having those funds
avail able was incurring costs of borrow ng.

So those studies, | think, were targeted.
They were aligned with the specific class of people

that I|'mtrying to neasure damages for.
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BY MR, RI FFEE:

Q But you didn't take any steps to -- to
verify that those studies were, in fact, consistent
with what these proposed class nenbers actually did;
correct?

MS. CHAN: Cbj ection.

THE WTNESS: G ven the -- the size of the
cl asses, including claimdenial, |I think it's --
it's well over a hundred thousand people. It was ny
concl usion that studying the data about that type of
consumer at that nmonment in time would lead nme to be
able to provide the best neasurenent of the type of
harm and t he quantum of that harm experienced in
that period of tine.

BY MR. RI FFEE:

Q Did you review any data or evidence
regardi ng the proposed class nenmbers to assess their
actual income levels or credit histories at the tine
they were without access to the funds in their
account ?

A No. VWhat | did was to focus on things
such as nedian inconme |levels and typical recipients
of EDD benefits during this period of tine to get a
sense of the overall class characteristics, rather

than | ook at the -- the individuals for whom did not
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have sufficient data to -- to do the extrapol ation
I've descri bed.

Q Okay. So you -- you don't know if ny
particul ar cardhol der in the proposed clai mdenial,
credit rescission, EWMW chip or account freeze
cl asses actually increased their credit card
utilization or borrowed during the time that they
were unable to access funds, either their claim
anount or their account bal ance; right?

MS. CHAN: Cbjection. M sstates
testi nony.

THE W TNESS: | understand that certain of
the class reps or individual plaintiffs did use
credit-card-rel ated spending, but | did not -- did
not analyze that to reach ny concl usions regarding
the harm suffered by the class as a whole.

BY MR. RI FFEE:

Q What's the basis for your understanding
that certain class reps or plaintiffs actually used
their credit card? Wat -- what information did you
review or evidence did you review to formthat
under st andi ng?

A My understandi ng was from counsel, that
i ndi vidual s testified or described in discovery

responses the use of credit cards. | think
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M. Stango addresses certain class nmenbers that

that did so.

Q So it's based on your conversation with
counsel and your subsequent review of M. Stango's
report?

A Correct. Because | had concluded that |

was not likely to extrapolate froma sel ect nunber

of individuals to the class as a whole, but rat
study characteristics of the class.

Q But you didn't review any individua
plaintiff or any proposed class nenmber or any c
plaintiff or proposed class representative
plaintiff's discovery responses or deposition
testinony or any other documents or evidence th

produced prior to issuing this March 4 report;

her

| ass

ey

right?
MS5. CHAN: Objection. Asked and answered.
THE WTNESS: [|'m not aware of -- aware of
evidence to indicate that the -- either the class
reps or nanmed plaintiffs were sel ected because they
were representative of -- of the whole class. And
absent that information, | don't have a basis, nor

is that group of a size that would allow ne to
reasonably extrapol ate, on the contrary, a very

| arge class for which data can be anal yzed and
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ascertai ned.
BY MR. Rl FFEE:

Q Well, that wasn't nmy -- ny question is
sinply, did you review any docunents produced by the
class plaintiffs, as you identify themin
Paragraph 1 of your report, or any other proposed
class nmenbers or any other individual plaintiffs in
this case or their discovery responses or their
testinmony prior to issuing this March 4th report?

A For all the reasons |'ve given you in ny
prior answers, | chose not to take that pathway
because | felt that other alternatives would result
in a better estimtion of the type of harm
experienced by proposed class nenmbers.

Q. Al right.

MR. RIFFEE: Let's mark Tab 27 as
Exhibit 7.
(Regan Deposition Exhibit 7 was marked for
i dentification.)
MR. RIFFEE: Thank you.
BY MR. Rl FFEE:

Q "' m handi ng you a docunent which has been
mar ked as Exhibit 7.

M5. LAMPO. Mm hnmm

BY MR Rl FFEE:
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...
I
BY MR. RI FFEE:
Q Ckay. Do you know whether -- are you

aware that each of the other class plaintiffs that
you identified in Paragraph 1 of your report, and
ot her individual plaintiffs -- are -- are you aware

that they were asked the same interrogatory, or

03: 27: 48

03:27:59
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pro- -- they -- the sane interrogatory was
pr opounded to then?

A. "' m not aware of the discovery process
t hat went back and forth.

Q Because you didn't review any of the
i nterrogatory responses or any other discovery
concerning any of the individual class plaintiffs or
any of the other individual plaintiffs in this case;
correct?

MS. CHAN: Cbj ection.

THE WTNESS: | focused ny analysis on ny
assessnment of California consuners, on unenpl oynment
i nsurance benefits during the time period in which
the claimdenials and other wongful actions are
all eged to have occurred.

BY MR. RI FFEE:

Q Is it your opinion that the class
representatives that plaintiffs' counsel have
proposed that they believe are representative of the
class, that their actual experience is not an
i nportant consideration or -- or check on your
anal ysis to assess whet her your consequential harm
nmet hodol ogi es are consistent with the -- the classes
that they're purporting to represent?

MS. CHAN: Cbj ection.

03:28: 09

03: 28: 22

03: 28: 36

03: 28: 46

03:29: 03
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THE WTNESS: | don't have an assessnent
or whether it's inportant or not. | understand that
the class reps were not chosen to be representative
of the types of damages that consuners were
experiencing, which is why |I've studied the
popul ati on of proposed class nenbers much in the
sane way that Ms. East and M. Levine have.

BY MR. RI FFEE:

Q If you had a sanple -- or if you have a
sanpl e here of avail able set of proposed cl ass
representatives and class nenbers who have provi ded
di scovery, do you think -- would it not inpact your
opinion if you were to review their discovery
responses, their docunents, and those di scovery
responses and docunents indicated that the nmajority
of them did not incur borrowing costs or interest
rates at the 20 percent APR that you've used to
cal cul ate consequenti al danmages?

MS. CHAN: Objection. Anbiguous. Assunes
facts. Inconplete hypotheti cal

THE WTNESS: |'d have to | ook at the
responses to see how those responses indi cated sone
| evel of harm and what the magnitude of harm woul d
be, and whether or not the cost of borrowing was a

reasonabl e representati on of that |evel of harm

03:29: 14

03: 29: 25

03:29: 42

03: 29: 57

03: 30: 15
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BY MR. Rl FFEE:

Q You haven't done that to date; right?

A. | understand that's a small popul ation of
people, and | don't have a reasonable basis to think
that their circunstances are representative of the
class as a whole, which is much | arger.

Q Do you know i f any particul ar cardhol der
in plaintiffs' proposed classes even had a credit
card during the period when they were w thout access
to the claimanmunt or the funds in their account?

A It's my understanding -- | think we just
went through this a few nonents ago -- from-- from
counsel as well as fromlooking at M. Stango's
report that certain of the individuals did -- did
have credit cards during the time period.

Q Are you aware that other individual
plaintiffs and certain class nenber -- or
class representatives testified that they did not
have a --

THE COURT REPORTER: Counsel, slowy.
MR. RIFFEE: |'m sorry.
BY MR. Rl FFEE:

Q Are you aware that other individual

plaintiffs or class plaintiffs testified that they

did not have a credit card during the panden c or

03:30: 31

03: 30: 53

03:31: 10

03:31:18

03: 31: 27
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during the period when they were w thout access
to -- to certain funds?

MS. CHAN: Objection. Asked and answer ed.

THE WTNESS: | -- | am aware of that.
And ny analysis doesn't necessitate that every
single class nenmber had a credit card. M
assessnment is that credit card borrowi ng was the
nost conmon form of borrow ng during the period of
time, and the cost of borrowing on a credit card is
an appropriate approximation of the consequenti al
harm experi enced by class nenbers.
BY MR. RI FFEE:

Q Okay. But when your methodol ogy is

cal cul ati ng consequential damages for each proposed
cl ass nmenber, your nethodol ogy is necessarily
assuni ng that each of themincurred the same
interest rate of 20 percent APR, as if they had a
credit card; correct?

MS. CHAN:  Obj ection.

THE WTNESS: [It's assuning that
20 percent cost of borrowing is a nedian cost, which
necessarily understates the typical average cost,
because a nean, for exanple, would incorporate the
i npact of outliers that borrowed on -- on payday

| oans or other factors that we can observe in the

03: 31: 37

03:31: 53

03:32: 04

03:32: 14

03:32: 32
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economy.
So it doesn't -- ny anal ysis doesn't
necessitate, again, that everyone had a credit card.
My anal ysis | ooks to the nost common form of
borrowing. | think the data in several of these
reports indicate that over 75 percent of Anericans
have credit cards, so it's very comon form of
borrowing, and it represents a reasonabl e
approxi mati on.
| selected 20 percent. | think we can see
that different types of consumers have hi gher rates.
| observed that Ms. Levine cane to a very simlar
answer -- M. Levine as well -- excuse nme -- M. --
Ms. East and M. Levine cane to very sinlar
answers.
BY MR. RI FFEE:

Q Okay. Did you assess whether or not
75 percent of the -- or do you know t he percentage
of the proposed class nenbers who actually had and
utilized credit cards during this period?

A I don't have that specific data point.
I'"mrelying upon data for |arge groups of consumers
i ndicating that con- -- credit cards were commmonly
used. | think I cited sonme of the studies.

Q And you said 20 percent APR is nmeant to be

03:32:43

03:33: 00

03:33: 21

03:33: 31

03: 33: 48
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a mean, an estimate. So a nean necessarily neans
that there are a -- many proposed cl ass nmenbers who
woul d have had borrowi ng costs or interest rates
bel ow the 20 percent APR; correct?

MS. CHAN: Obj ecti on.

THE WTNESS: | said it -- | said it was a
medi an, actually.

There were other outcones that would have
been nore expensive than the use of a credit card
rate, is what | was sayi ng.

BY MR. RI FFEE:

Q. And there would al so be outconmes that were
| ess expensive than the use of a credit card rate
too; correct?

A Yes. And the nmedian captures that.

Q So you' d agree that when you're con- -- or
cal cul ati ng consequential damages in Schedule 1 for
each of these proposed class nembers, your
cal cul ati ons woul d provi de consequenti al danages to
sonme nunber of individuals below that medi an who
actually had less or significantly |ess
consequential damage as a result of the point when
they were -- or during the period when they were
wi t hout access to the funds?

MS. CHAN: Cbj ection.

03: 34: 05

03:34: 17

03: 34: 23

03: 34: 39

03: 34: 56
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THE WTNESS: | don't know that any would
be significantly less. | think it's an appropriate
estimation to cal cul ate cl ass-w de danages in the
aggregate, and it's typical of a nedian -- median
cl ass nenber on that basis. 03:35: 14
BY MR. Rl FFEE:
Q And your belief -- are you offering a
| egal opinion as to whether or not it's appropriate
to calcul ate class-w de damages in the aggregate --
aggr egat e? 03: 35: 28
A No. [|I'moffering an econom c opi nion.
Q. Al'l right.
If you go Paragraph 42 in your report, it
says that one of the bases for your consequenti al
harm opi nion in your opinion that proposed nenbers 03: 35: 45
had to turn to credit cards to cover --
THE COURT REPORTER: Counsel, if you can
sl ow down, pl ease.
MR. RIFFEE: Sure.
BY MR. Rl FFEE: 03:35:49
Q Is your -- your opinion that proposed
cl ass nenbers had to turn to credit cards to cover
your expenses if your belief that the loss of this
repl acement income was particularly inpactful

because consumers who | ost their job during the 03: 36: 00
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Q Agai n, you have not reviewed any data for
t hese proposed cl ass nmenbers show ng what their wage
actually was prior to beconm ng unenmpl oyed, or what
their avail abl e savi ngs or checking account or
alternative -- alternative inconme sources were at
the tinme they were without their funds; correct?
MS. CHAN: Objection. Asked and answer ed.
THE W TNESS: | have not reviewed specific
i nformati on for individual plaintiffs, but rather
I'm |l ooking at the popul ati on of inpacted
cardhol ders and gathering data to indicate what
their circunmstances were in the nonent that the harm
was incurred.
BY MR. RI FFEE:
Q Okay. Do you agree that each of the
proposed class nenber's fact and circunstances woul d

be different?

03:39: 34

03:39:53

03:40: 07

03:40: 18
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| evel prior to becom ng unenpl oyed regarding,
whet her or not they had other credit card account,
regardi ng whether or not they had other checking or
savi ngs accounts -- would it surprise you if that
i nformati on was not provided to Bank of Anmerica
as -- by EDD or as part of their participation in
t he EDD progranf

A | don't know what information the bank
had.

Q Ckay. Do your consequential harm
met hodol ogi es and your proposed interest rates for
cal cul ati ng consequenti al harm consi der the
expansi on of other COVID-era benefits that were
avail able to proposed class nmenbers and j ust
i ndi vi dual s as a whol e?

MS. CHAN: Objection. Vague.
THE W TNESS: M anal yses consi der the

circunstances of the pandenmic, the tine frame at
whi ch proposed cl ass nenbers experienced a harm  So
during that time period, |I'maware that there were
enhanced benefits, but, again, I'mlooking to tailor
the analysis to the specific circunstances of the
proposed cl ass nenbers, including the information
we' ve gone through for a few m nutes now that's laid

out in Paragraphs 40 to 43 of ny report.

03:48: 11

03:48: 21

03:48: 41

03:48: 57

03:49: 18
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BY MR. Rl FFEE: 04:10: 27
Q Do you know if this plaintiff was deposed?
A | do not.
Q Okay. Did you review the deposition
testimony of any of the individual plaintiffs or
class representatives to assess whether or not they 04:10: 35
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were actually harnmed or had to pay any interest
what soever while they were without funds in their
accounts, or clains?

MS. CHAN: Objection. Asked and answered.

THE W TNESS: No, | did not.

MR. RIFFEE: All right. Let's go off the
record and take break.

THE VI DEOGRAPHER: Ckay. This marks the
end of Media Unit 4. We are going off the record.
The tinme is 4:10 p. m

(Short recess taken.)

THE VI DEOGRAPHER: This marks the
begi nning of Media Unit 5. We are going back on the
record. The tine is 4:26 p.m
BY MR. Rl FFEE:

Q Thank you. Wel cone back agai n.

A Thank you.

Q So your consequential harm-- or
consequenti al damages nethodol ogy, it assumes that
every proposed class nmenber in the claimdenial
credit rescission, account freeze or EMV chip
cl asses borrowed at a -- or -- or was harned in an
anpunt that equates to a 10 or 20 percent interest
rate for the full amount -- applied to the ful

amount of their claimfor their account bal ance;

04: 10: 46

04:11: 00

04: 26: 52

04: 27: 02

04:27: 23
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A Approximately 10 to 15 days, sonething
i ke that.

Q You think their credit card paynment after
a bill is issued -- that they have 10 to 15 days to
submit a paynent, on average?

A. | have to look -- | have to | ook at the
typical term but | -- somewhere in that order of
magni tude. Maybe up -- 20-sonethi ng days.

Q Woul d you agree that if a consuner's
W t hout access to -- to funds for a week, they nay
choose to use a credit card as a substitute for
their funds, they would be able to make a credit
card paynent as they ordinarily would when it cane
due at the end of their billing cycle, once they
regai ned those funds, within a week?

MS5. CHAN: Objection. Inconplete
hypot heti cal .

THE WTNESS: |'msorry, can you say --
BY MR. Rl FFEE:

Q Yeah.

Wuld you -- froma -- froman econom st's

perspective, if an individual was w thout funds for

one week and they choose to use a credit card in

t hat one week, not knowing if they were going to get

the funds get, then all of a sudden they get the

04: 36: 40

04: 36: 54

04: 37: 15

04:37:33

04: 37: 44
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funds back a week later, the but-for cause of any
interest that they may incur is not -- would not be
the fact they didn't have funds for a week, because
t hey woul d have had the funds in tine to pay off
that credit card by the time the statenment becane
due?

MS. CHAN: Objection. Inconplete
hypot heti cal .

THE W TNESS: To the extent that the
consuner's bal ance wasn't revol ving, that woul d
be -- that could be the case.

But my anal ysis doesn't assert that a
credit card was used in every transaction. It's
assum ng that the nost common form of borrow ng was
on a credit card, and the cost of borrowing in that
situation was 20 percent.

BY MR. RI FFEE:

Q Okay. But your anal ysis does assert that
every individual, even if they had -- were without
funds in their account for 30 days or |ess --
wi t hout accounts for 2 weeks or less -- or funds in
their account for 2 weeks or |less, |less than a
typical credit card billing cycle, that your
met hodol ogy woul d cal cul ate the but-for

consequential danages to be the 2-week period when

04: 37: 57

04: 38: 07

04: 38: 21

04: 38: 34

04: 38: 51
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they were without funds in their account; is that
correct?

A. Yes, because the consunmer was harned when
the bank wi thheld their funds during that period of
time. They m ght have borrowed on a credit card.
They m ght have reduced consunpti on or foregone sone
ot her elenent that they did not choose to have to
encunber as a result of the harm that was incurred.

And | think that Dr. -- Ms. -- Ms. East
and M. Levine neasure harmsimlarly. They -- they
i ndicate that the cost would be higher in those
particul ar circunstances.

So | think that the nmeasurenment of harm
during that period of tinme is -- is consistent with
doi ng so at 20 percent.

Q But the nethodol ogy that you propose in
your report and that you use to calcul ate
consequenti al damages for each of the classes, other
than the custoner service class, assumes that each
borrowed at a 20 percent interest rate; correct?

MS. CHAN: Cbj ection.

THE WTNESS: As a way of measuring the
harm  There are other ways in which the harmcould
have been incurred that were even nore expensive,

based upon ny analysis of Ms. -- Ms. East and

04: 39: 06

04: 39: 20

04: 39: 33

04:39: 45

04: 39: 58
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M. Levine's analysis.
BY MR. Rl FFEE:

Q But the only way that you nmeasure harmin
your methodol ogy in your report is based on the
20 percent interest rate, which you equate to a
credit card -- or credit card utilization; correct?

MS. CHAN: Obj ection.

THE WTNESS: | neasure it in that way as
an analog for the types of harmthe consuners were
experiencing during the time of a claimdenial, for
exanpl e.

BY MR, RI FFEE:

Q Is it your opinion that every proposed
class menber in the claimdenial, credit rescission,
EMV chip classes -- that if they had a claimthat
was denied for |ess than 30 days, that they could
not have paid off and that they incurred interest
charges because of that 30-day period when they were
wi t hout funds -- 30-day or |ess period when they
were wi thout funds?

A |'"ve said this repeatedly: It doesn't
necessitate that they incurred credit-card-rel ated
interest. It is a nmeasurement of the harmincurred
by a class nenber during this period of time, using

t he nost common form of borrow ng.

04: 40: 08

04:40: 21

04: 41: 01

04: 41: 21

04:41: 38
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There are other costs incurred that we've

di scussed. |If a consuner had to forego buying
groceries for a week or had to delay a nedica

procedure, there -- there are costs attendant to

that, that this neasurenment can be used to quantify

t he harm experienced by the consuner. And in that
regard, |I'mrelying upon the analysis of M. --
Ms. East and M. Levine.

Q So you believe that your nethodology is
al so proposing the costs of -- of -- or your
consequential damages al so cal cul ate nedica
expenses?

MS5. CHAN: Objection. M sstates
t esti nony.

THE WTNESS: This is a conservative
measur enent because those other types of instances
are associated with greater rates of harm And so
this median credit card rate of interest
appropriately captures class-w de damages on an
aggregate basis.

MR. RIFFEE: All right.

Let's mark as Exhibit 10, Tab 13.

THE COURT REPORTER: 13?

MR. RI FFEE: Yes.

(Regan Deposition Exhibit 10 was marked

04: 41: 59

04:42: 14

04:42: 20

04: 42: 40

04:42: 54
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So I would not say it's duplicative.

Q So in the scenario where the clai mdeni al
credit rescission, and EMV chip cl asses were all
able to recover damages, would you agree that in
that scenario, the principal anount damages that you
calculated for the claimdenial and credit
resci ssion classes would be duplicative of the EMW
chip principal amunt damages and woul d need to be
de- dupl i cated?

MS. CHAN: Cbj ection.

THE WTNESS: In the scenario that | think
you're conveying, yes. And that's why | describe
it, my approach, in that way.

BY MR. Rl FFEE:

Q Because it's based on the sane clains that
are the subject of the principal amunt for the
claimdenial and credit recission classes; right?

A. Same claimbut different alleged harm

Q. Same principal amunt bal ance based on the
claimanmount, but different alleged harm correct?

A That's ny under st andi ng.

Q So you're not proposing that if the claim
denial and EMV chip class nenbers were able to
recover dammges, they would be able to receive the

princi pal amount of their danages tw ce based on

06: 34: 50

06: 35: 10

06: 35: 19

06: 35: 30

06: 35: 43
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both their claimdenial and EMW chip class --
A. | am not -- not make --
THE COURT REPORTER: Wait. Can you finish
t he question, please?
MR. RI FFEE: We've done pretty good not 06: 35: 54
doi ng that today.

THE W TNESS: He -- he paused.

You done?
MR. Rl FFEE: | was done.
THE COURT REPORTER: | didn't get the rest 06: 36: 07

of the question.
MR. RIFFEE: Classes, | think, was the
rest of the question. But I'll just restate it.
BY MR. Rl FFEE:
Q So | just want to confirm You're not 06: 36: 11
com -- proposing that if the claimdenial and EMW
chip classes were both able to recover damages, that
t hey woul d receive the principal anount of their
damages twi ce, based on the denial of their claim
correct? You would offset so you recovered once? 06: 36: 26
A. That's correct. |f both classes or sone
conmbi nati on of two classes were awarded.
Q And the sanme would be the case for the
credit rescission proposed class and the EMV chip

class; is that right? 06: 36: 40
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A That's correct.

Q Are there any other proposed class damages
t hat your nethodol ogy woul d cal cul ate damages t hat
you think would need be di saggregated or
de-duplicated if nultiple proposed classes were

awar ded danmges?

A. The -- the ones that come to mnd |'d
have -- |1'd have to |look at are in the clai mdeni al
class. If one card alias ID has nultiple clains

that are overlapping in the sane period, then need
to look at the interest accumul ati on periods to nake
sure they're not over- -- if they're overl apping.

Q Have you attenpted to do that, sitting
here today, or does your Schedule 1 of your report
attenpt to do that de-duplication of consequentia
damages or interest award for a person who had
multiple clains?

A | have -- all the data is in Schedule 1 to
do it. | haven't carried out the calculation until
an award is made, because |'d need to understand the
terms of an award.

Q So, for exanple, in the table under
Par agraph 50 of your report for the claimdenial
class, where you calculate the cost of inability to

access Ul funds, that nunber does not refl ect

06: 36: 53

06: 37: 17

06: 37: 34

06: 37:51

06: 38: 14
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CERTIFICATE OF REPORTER

I, Hanna Kim, a Certified Shorthand
Reporter, do hereby certify:

That prior to being examined, the witness
in the foregoing proceedings was by me duly sworn to
testify to the truth, the whole truth, and nothing
but the truth;

That said proceedings were taken before me
at the time and place therein set forth and were
taken down by me in shorthand and thereafter
transcribed into typewriting under my direction and
supervision;

I further certify that I am neither
counsel for, nor related to, any party to said
proceedings, not in anywise interested in the
outcome thereof.

Further, that if the foregoing pertains to
the original transcript of a deposition in a federal
case, before completion of the proceedings, review
of the transcript [X] was [ ] was not requested.

In witness whereof, I have hereunto
subscribed my name.

Dated: June 4, 2025.

[

s

/J

Hanna Kim, CLR, CSR No. 13083
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