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BY MR, RI FFEE:

Q Did you review the circumstances of any of
the particular plaintiffs or proposed class nenbers
to assess whether they actually were harnmed in that
anmpunt, that they actually incurred a 20 percent APR
or -- or simlar interest rate?

MS. CHAN: Obj ection.

THE WTNESS: No. My objective was to
devel op an understandi ng of the class and identify
the harnms that -- that | observed and those harns
that were alleged, and attenpt to quantify that
harm on -- on a class-wi de basis so that danages
coul d be reasonably neasured in the aggregate. And
doing that at the individual |evel, | concluded,
woul d not yield a result that could be reasonably
extrapolated. So my -- ny objective was to | ook at
the class as a whole and attenpt to identify a
met hod to nmeasure damages on a cl ass-wi de basis?

BY MR. RI FFEE:

Q In any of those cases, did you review on
an individual level or a sanple to assess whether,
in fact, any persons in -- in your proposed cl asses,
or plaintiffs, actually incurred borrow ng costs
at -- at a -- at that interest rate or at a simlar

interest rate?

11: 03: 21

11: 03: 34

11: 03: 56

11: 04: 10

11: 04: 26
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MS. CHAN: Obj ecti on.
THE W TNESS: Do you mind just reading the
guestion back? | just |ost when you were reading.
Sorry.
BY MR. Rl FFEE: 11: 04: 34
Q Sure.
In any of those cases, did you review --
A You can ask a different question.
Q Sure. Yeah, no.
In any of those cases, did you review any 11: 04: 47
i nformati on concerning the actual plaintiffs or a
sanpl e of the actual plaintiffs or proposed classes
to see -- to check your work to see if they actually
did appear to have incurred borrowing costs at or
near the -- the interest rate that you were using to 11: 05: 04
cal cul ate your damages at the 20 -- for exanple, a
20 percent APR?
MS. CHAN: Objection. Conpound, assunmes
facts.
THE W TNESS: Every case is unique, and so 11: 05: 18
certain instances |l end thenselves -- for exanple, a
smal | group of plaintiffs or a individual plaintiff
or conpany, then that type of analysis is possible;
where here, a large group of plaintiffs exist, the

approach that | perforned was to anal yze the nost 11: 05: 37
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comon harm and attenpt to identify a cost that nost
reason- -- reasonably captured that harm
BY MR. RI FFEE:

Q I n past cases where you've used a conpound
interest rate to assess potential borrow ng costs,
was there ever an instance where you didn't review
i nformati on concerni ng your proposed class or set of
plaintiffs to -- sorry -- to verify that sone of
them actually incurred the borrow ng costs that you
were assumng in your nethodol ogy?

MS. CHAN: Objection. Vague. Conpound.

THE WTNESS: | -- I'mcertain there have
been. | think that what | attenpted to do in this
instance was to identify attributes of the consuners
and devel op an understandi ng of common econonic
circunstances confronting that type of consuner at
the particular tine at issue, and associate that
with the process to identify the interest rate |
used to neasure the harm
BY MR. RI FFEE:

Q Okay. In this case, you don't know
whet her any particular class menber actually
incurred the -- the 20 percent APR interest that you
cal cul ate in your methodol ogies; correct?

MS. CHAN: Cbj ection.

11: 05: 57

11: 06: 18

11: 06: 36

11: 06: 56

11: 07: 11
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THE WTNESS: | believe the -- given the
nature of the class, that it -- that type of harm
was -- was incurred by individual consuners. And

t hat conclusion's consistent with Dr. East and
Dr. Levine's findings.
BY MR. RI FFEE:

Q Have you revi ewed any evidence to confirm
that even one single proposed class nmenber actually
t hemsel ves incurred interest at, at |east a
20 percent interest rate?

MS. CHAN: Objection.

THE WTNESS: |It's ny expectation that
there are consumers that experience costs that
exceed that. The objective of illustrating ny
anal ysis using a 20 percent rate was to identify a
medi an type of harm that was incurred by consuners
and measure it in that -- in that way.

BY MR. RI FFEE:

Q That wasn't -- that wasn't ny question.

So | understand that's your expectation,
but did you review any evidence to confirmthat
anyone actually did -- in the proposed classes or
any of the -- the class plaintiffs actually incurred
borrowi ng costs at a 20 percent interest rate or

hi gher ?

11: 07: 25

11: 07: 36

11: 07: 49

11:08: 03

11:08: 16
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MS. CHAN: Objection. Vague.

THE WTNESS: | did not do it at an
i ndi vidual |evel because |I didn't have data to
i ndi cate that that outcome would be reasonably
extracted to the population as a whole. So what |
did was to devel op ny understandi ng of the overal
popul ati on of consuners.

BY MR. RI FFEE:

Q And that was based on your research and --
and i nformation generally, but not specific to
the -- the actual class nenbers; correct?

MS. CHAN: Objection.

THE WTNESS: It was ny research regarding
the typical type of harmincurred by nmenbers of the
proposed cl ass.

BY MR. RI FFEE:

Q Have you ever been retained, prior to this
case, to cal cul ate damages concerni ng the denial of
unaut hori zed transaction clains?

A I -- 1 don't believe so.

Q Have you ever been retained to calculate
damages concerni ng an account freeze or simlar
restriction placed on a financial account that
prevented an account hol der from accessing the funds

in that account?

11: 08: 35

11: 08: 45

11: 08: 58

11: 09: 09

11: 09: 41
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1 hear you, Counsel
2 MS. CHAN: Sorry. Confusing.
3 THE WTNESS: | think | understand your

4 guestion. But I'minplenmenting, through the bank's
5 data, ny understanding of the allegation. So as --
6 I''mnot opining about the nature of the conduct.

7 BY MR RI FFEE:

8 Q Sur e.

9 A But | am applying nmy understandi ng of the

10 conduct to do the anal ysis.

11 Q Thank you. That -- that was ny -- the

12 intent of ny question. Thank you.

13 And your -- the damages, nethodol ogies --

14 or at l|least the damages sought -- your understandi ng

15 of the damages sought, that's described in the table

16 t hat you have here on page 4 and 5?

17 A Yes.

18 Q And if you could turn back to -- | guess
19 it's all on page 3. At the top of page 3, there's a
20 chart. This is your understanding of the proposed
21 class definitions in this case; right?

22 A Yes.

23 Q Did you have any input into how these five
24 proposed cl asses woul d be defined?

25 A | don't know if | can answer that question

11:51: 15

11:51: 27

11:51: 42

11:52: 05

11:52: 16

Page 69

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




Case 3:21-md-02992-GPC-MSB Document 567-10 Filed 10/17/25

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HIGlgY CONFEDENTIAL

PagelD.34128

ot her than responding to data-rel ated questions as
to what was available on -- on given dates.

Q Are you relying entirely on counsel for
t hese definitions?

A. | am

Q Did you have any input into who would be
i ncluded in each proposed class, other than
reviewi ng and -- and conducti ng data anal ysis based
on the data provided to you from Bank of Anerica?

MS. CHAN: Objection. Ambiguous.

THE WTNESS: It was ny goal to inplenent
my under standing of these definitions in ternms of
i dentifying proposed cl ass nenbers.

BY MR. Rl FFEE:

Q. Did you have any input regardi ng who woul d
be excluded from each class -- or each proposed
class, other than by conducting an analysis of the
data that was provided to you by Bank of Anerica?

MS. CHAN: Objection. Vague and
anbi guous.

THE WTNESS: | would consider input in
ternms of understandi ng who was excl uded for purposes
of the renediation plan, then reading the
interrogatories and, | think, you know, M. Mrtin's

decl aration, for exanple, to devel op an

11:52: 40

11:52: 58

11:53: 13

11: 53: 28

11: 53: 45
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cardhol ders based on instruction from counsel
correct? The -- the cardhol ders that are descri bed
here in footnote 10.

A | think, ultimately, that's a fair
characterization.

Q Do you have an understanding of why this
criteria is being used to exclude cardhol ders from
plaintiffs' proposed classes?

MS. CHAN: Obj ecti on.

THE WTNESS: | don't think I can have a
conpl et e understandi ng because it appears to reflect
sone negotiations between the bank and its
regul ators, but | have a general understandi ng of
the -- of the aimto exclude individuals suspected
of engaging in fraudul ent conduct.

BY MR. RI FFEE:

Q Do you have an opinion as to whether these
exclusion criteria described in footnote 10 are
appropriate for the purposes of your damages
met hodol ogi es?

M5. CHAN: Objection. Vague. Beyond
scope.

THE WTNESS: | -- | didn't form an
opinion on that topic, but | don't see it as

unreasonabl e to make these excl usi ons.

11: 55: 29

11: 55: 45

11: 55: 58

11: 56: 15

11: 56: 24
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And, ultimtely, it would be the objective to
exclude all such accounts or clains.
BY MR. Rl FFEE:

Q Sitting here today, do you know if you've
excluded all such accounts and clainms from your
damages anal yses, in particular Schedule 1 of your
report?

MS. CHAN: Objection. Vague.

BY MR Rl FFEE:

Q And your ability is limted by the -- or

11:57: 09

11:57: 21

11:57: 33

Page 73

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




Case 3:21-md-02992-GPC-MSB  Document 567-10  Filed 10/17/25 PagelD.34131

HISaer ICONBIDENTIAL

-
|
| I
|

-
|
N
- I
. |
- |
.
|
- I

Page 77

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




Case 3:21-md-02992-GPC-MSB  Document 567-10  Filed 10/17/25 PagelD.34132
Hi8aey IGONBEDENTIAL

-
|
|
|
B
.
|
|
.
|
- I
Page 78

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127



Case 3:21-md-02992-GPC-MSB Document 567-10 Filed 10/17/25

HI &rier I8ONBIENTIAL

PagelD.34133

Page 79

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




Case 3:21-md-02992-GPC-MSB  Document 567-10  Filed 10/17/25 PagelD.34134

HISaey ISONBIDENTIAL

I
|
I BN
. |
. |
NN
Page 80

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




Case 3:21-md-02992-GPC-MSB  Document 567-10  Filed 10/17/25 PagelD.34135
HI 8aey IGONBEDENTIAL

‘|

‘-

1

4 MS. CHAN: Objection. Msstates

5 testi nony. 12:08: 48

6 BY MR. Rl FFEE:

7 Q O that's what you stated here in your

8 class certification reply; correct?

9 MS5. CHAN: Objection. M sstates

10 testinony. M scharacterizes report. 12: 08: 55
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MS. CHAN: Objection. Vague. Conpound.

THE WTNESS: Well, I'd have to see what
data becanme available to allow nme to conduct that
anal ysis and even ascertain whether it should be
applied nore broadly. But not know ng what that
analysis mght ook like, if the bank sinply added
these card alias IDs to its |list of excluded

accounts, then | would use that data to excl ude

12:11: 50

12:12: 10
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12 MS. CHAN: Objection. Beyond scope.

13 THE W TNESS: That wasn't the nature of nmny
14 assi gnment .

15 BY MR Rl FFEE:

16 Q You' re just drawi ng on information

17 provi ded by Bank of America in its interrogatory

18 responses; correct?

L .|
I

H

22 Q Okay. But you don't -- you don't have an
23 under st andi ng, and you haven't reviewed anything to

24 determ ne what, if anything, ED did -- EDD did to

25 verify those clains?

12: 26: 14

12: 26: 39
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MS. CHAN: Objection. Asked and answered.

Beyond scope.
THE W TNESS: That was not the nature of
my assignment.

BY MR Rl FFEE:

BY MR. Rl FFEE:

Q Are you aware that there are reports of
signi ficant unauthorized transaction clainms fraud,
sonetines referred to as doubl e-di ppi ng, that
occurred during the proposed cl ass periods?

MS. CHAN: Objection. Assunes facts.
M sl eadi ng. Outside scope.

THE WTNESS: |1'd have to | ook at how
doubl e- di ppi ng was characterized in the docunent,
but I'm aware of clains of fraudulent activity

occurring.

12: 26: 49

12: 27: 22

12:27: 33

12: 27: 53
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cardhol der was damaged at the time of, in this case,
the claimdenial; and until the tinme at which the
cardhol der was conpensated for that damage, he or
she remni ned damage. But that that anount that the
bank has paid is essentially a partial payment of

t he judgment that reduces those damages.

Q Okay. So if we could turn back to page 4
and the chart where you include the class
definitions -- sorry, Paragraph 4, page 3, the chart
where you include the class definitions.

So for the claimdenial class, you
understand that it's defined by plaintiffs to
include all -- EDD cardhol ders who notified Bank of
America of an unauthorized transaction on their
prepai d debit card account and had that claim denied
because -- based on the use of indicator 1 of the
claimfraud filter; correct?

A Yes.

Q So the all eged conduct at issue is Bank of
America's use of the claimfraud filter, and
specifically indicator 1.

Is that consistent with your
under st andi ng?

A. Yes.

Q So in a but-for world, but for Bank of

01:41: 21

01:41: 47

01: 42: 07

01:42: 26

01:42: 32
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America's use of indicator 1 of the claimfraud
filter to deny those cardhol ders' clains, the
cardhol der woul d have been rei nbursed by the Bank of
America for the anount of the all eged unauthorized
transactions included in their clains; right?

A Yes.

Q Woul d you agree that if a cardholder's
account was credited for the full anount of the
al | eged unaut hori zed transactions, they are then in
t he same place that they would have been in the
but-for world, at least with respect to the
princi pal amount of their clainf

A Measured today, that would be a reasonable
outl ook. But what |I'mtal king about is the damage
occurred at the tinme of the claimdenial, and that
person was damaged until the amount of the claim
being refunded to the individual's account.

Q Okay. The only difference between the
card -- cardholder in the actual world where they
have been reinbursed for their claimamunt and in
the but-for world is the timng of when they
received the credit; right?

MS. CHAN: Obj ection.
BY MR. Rl FFEE:

Q O the delay in -- in the receipt of -- of

01:42: 51

01: 43: 04

01:43: 21

01: 43: 36

01:43: 46
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the principal amount of their clainf

MS. CHAN: Cbj ection.

THE W TNESS: The -- the difference is,
again, the events that occurred on the date of the
claimdenial at that point in time, the cardhol der
did not know if or when the bank would refund the
anmpunt of that claimto that person's account.
During that period of tinme, in ny view, the
i ndi vidual incurred consequential danages in the
formof the time val ue of noney.

And, | ater, the bank has at | east
partially paid that consuner; that amount woul d be

offset to reduce the ampbunt of damages, but doesn't

change the fact that the individual had been damaged

during the preceding period of tine.
BY MR. RI FFEE:

Q Okay. And we'll talk about it in a bit.

But you -- you have attenpted to cal cul ate

consequenti al danmages, which you say is the tine
val ue of money. Have you also attenpted to
cal cul ate danages based on the tinme any cardhol der
spent or the steps they took to get their -- their
clainms reinmbursed?

MS. CHAN: Objection. Anbiguous.

THE W TNESS: In -- in part, the customer

01: 43: 58

01:44: 20

01: 44: 33

01: 44: 46

01:44:55
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Q Okay. Did you review any of the proposed
class menbers' credit card bal ances -- revol ving
bal ances to determ ne whether they, in fact, had
revol ving bal ances at the tinme they were w thout
access to their funds?

A | did not attenpt to do an individua
anal ysis because | did not have data that woul d
allow me to nake a reasonabl e extrapol ation. So
studi ed the characteristics of the popul ation of
proposed cl ass nenmbers and | ooked at the
i nformati on, including the studies and data that |
hi ghl i ghted in Paragraphs 40 to 43 of Exhibit 1, in
reaching nmy conclusion that the cost of borrow ng
was the nost appropriate way to nmeasure
consequential harm And the npst common way in
whi ch consuners were borrowi ng during this period of
time was on a credit card, and | used a nedi an
applicable credit card rate, all of which struck ne
as an appropriate nmethodol ogy to neasure danmages.

Q And you also did not review any of the
proposed cl ass nenmbers' credit card bal ances or --
or statenents to determ ne whether they, in fact,
actually relied on a credit card or used credit
cards to cover any funds that they may not have been

able to access during this period; right?

03: 15: 59

03:16: 09

03:16: 32

03:16: 56

03:17:13
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A | did not review individual credit card
st at ement bal ances.

Q And each of these studies -- none of them
are specific -- that you relied on in your report
and cited in your report, none of themare specific
to this particular set of proposed class nmenbers;
correct?

MS. CHAN: Objection. Anbiguous.

THE W TNESS: Actually, | think that, for
exanpl e, the Department of Labor study of
unenpl oynent benefit recipients in California in
which -- | think it was 97 percent of consumers
surveyed said that those benefits were inportant to
be able to neet their then-current financial needs.
I think there was a CFPB study | cited reaching
simlar conclusions, along with the bank's testinony
that these were vul nerabl e people that were
wi t hdrawi ng their funds upon receipt. And that's
consistent with, for exanple, the study fromthe
Federal Reserve cited in Paragraph 42 of ny report,
that the consequence of not having those funds
avail able was incurring costs of borrow ng.

So those studies, | think, were targeted.
They were aligned with the specific class of people

that I|'mtrying to neasure damages for.

03:17: 24

03:17: 33
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BY MR. Rl FFEE:

Q You haven't done that to date; right?

A. | understand that's a small popul ation of
people, and | don't have a reasonable basis to think
that their circunstances are representative of the
class as a whole, which is much | arger.

Q Do you know i f any particul ar cardhol der
in plaintiffs' proposed classes even had a credit
card during the period when they were w thout access
to the claimanmunt or the funds in their account?

A It's my understanding -- | think we just
went through this a few nonents ago -- from-- from
counsel as well as fromlooking at M. Stango's
report that certain of the individuals did -- did
have credit cards during the time period.

Q Are you aware that other individual
plaintiffs and certain class nenber -- or
class representatives testified that they did not
have a --

THE COURT REPORTER: Counsel, slowy.
MR. RIFFEE: |'m sorry.
BY MR. Rl FFEE:

Q Are you aware that other individual

plaintiffs or class plaintiffs testified that they

did not have a credit card during the panden c or
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during the period when they were w thout access
to -- to certain funds?

MS. CHAN: Objection. Asked and answer ed.

THE WTNESS: | -- | am aware of that.
And ny analysis doesn't necessitate that every
single class nenmber had a credit card. M
assessnment is that credit card borrowi ng was the
nost conmon form of borrow ng during the period of
time, and the cost of borrowing on a credit card is
an appropriate approximation of the consequenti al
harm experi enced by class nenbers.
BY MR. RI FFEE:

Q Okay. But when your methodol ogy is

cal cul ati ng consequential damages for each proposed
cl ass nmenber, your nethodol ogy is necessarily
assuni ng that each of themincurred the same
interest rate of 20 percent APR, as if they had a
credit card; correct?

MS. CHAN:  Obj ection.

THE WTNESS: [It's assuning that
20 percent cost of borrowing is a nedian cost, which
necessarily understates the typical average cost,
because a nean, for exanple, would incorporate the
i npact of outliers that borrowed on -- on payday

| oans or other factors that we can observe in the
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pandem ¢ and recei ved unenpl oynment insurance tended
to earn |l ess than the medi an wage.

What steps, if any, did you take to verify
t hat menmbers of the proposed claimdenial, credit
resci ssion, account freeze or EM/ chip classes, in
fact, earned | ess than the nedi an wage?

A I think we've gone through this a | arge

number of times. |1'mlooking at a group of
California individuals in a specific period of tine,

2020 and 2021 generally, that incurred a | oss of

enpl oyment and obt ai ned unenpl oynment insurance. |f

| said | oss of unenmployment -- I'm-- 1 think I did.
Loss of enploynent -- and attenpting to gauge the
circunstances of that group -- group of people. And

based upon the data available to ne, collectively,
it indicated that these individuals were -- were
vul nerabl e, including by the fact that they earn
than | ess than the nmedi an wage, and that was
consi stent with ny observations of the testinony of
the bank's representatives, that these people were
under significant financial duress at this noment in
tinme.

Q Did you review any data regarding the
actual wage that the proposed class nenbers earned

prior to becom ng unenpl oyed?
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Q Agai n, you have not reviewed any data for
t hese proposed cl ass nmenbers show ng what their wage
actually was prior to beconm ng unenmpl oyed, or what
their avail abl e savi ngs or checking account or
alternative -- alternative inconme sources were at
the tinme they were without their funds; correct?
MS. CHAN: Objection. Asked and answer ed.
THE W TNESS: | have not reviewed specific
i nformati on for individual plaintiffs, but rather
I'm |l ooking at the popul ati on of inpacted
cardhol ders and gathering data to indicate what
their circunmstances were in the nonent that the harm
was incurred.
BY MR. RI FFEE:
Q Okay. Do you agree that each of the
proposed class nenber's fact and circunstances woul d

be different?
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MS. CHAN: Objection. Vague.

THE WTNESS: | think the individua
plaintiffs are reflective of sonme portion of the
class as a whole, which is what the data |I' m using
is designed to indicate.

BY MR. Rl FFEE:

Q Some of the proposed class nmenbers woul d
have recei ved hi gher than the nmedi an wage prior to
applying for unenpl oyment benefits; right?

Do you dispute that?

MS. CHAN: Objection.

THE WTNESS: Can -- can you repeat that?
BY MR. Rl FFEE:

Q Sure.

Woul d you agree that sone of the proposed
cl ass nmenbers received higher than the nmedi an wage
prior to applying for unenploynment benefits?

A | don't have all their data in front of
me. That sounds reasonabl e.

Q Okay. Do you speak -- dispute reports --
are you aware of reports that higher-incone
i ndi viduals were able to and did collect
unenpl oynent income during the pandenic, including
mllionaires?

MS. CHAN: Cbj ection.
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THE WTNESS: The mllionaire point is
in -- a conplete outlier, though people earning
above the nmedi an wage were able to collect
unenpl oynent benefits.

BY MR. Rl FFEE:

Q And sticking with Paragraph 42, you note
t hat one of the bases for your assunption is that --
or that they relied on credit card -- increased
credit card utilization, is that -- |ooking at the
top of page 18, "Many famlies have little to no
financial cushion," and you cite a Federal Reserve
study for that.

Woul d you agree that there's a
consi derabl e variation across households in the
anmount of liquid savings or avail able cash they nmay
have for unanticipated expenses?

MS. CHAN: Objection. Vague.

THE WTNESS: | don't know what you nean
by "considerable variability," but the study does
i ndicate that there are categories of financial
cushion that consuners do have.

BY MR. Rl FFEE:
Q Okay. But would you agree that there is
variability across households in the anount of

liquid savings or cash that they may have for
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unanti ci pated expenses?
A I will agree with that. The study at
i ssue here is looking at -- at all consuners, so

it's not sufficiently tailored to the popul ati on of

i ndi vidual s that are inpacted by the wongful claim

denial. But it's informative to the overall |evel
of data we have regardi ng these consuners.

Q Did you review any data or information
regarding the proposed cl ass nenmbers or class
plaintiffs to assess whether or not they had

adequat e savings to cover expenses while they -- a

time -- during the tine when they were wi thout their

cl ai m ampunt or their account bal ance, such that
t hey wouldn't need to borrow or increase their
credit card utilization?

A Can you read it one nore tine?

Q Did you review any data or information
regardi ng the proposed cl ass nenbers or class
plaintiffs to assess whether or not they had
adequat e savings to cover expenses during the tine
when they were without their claimanmunt or their
account bal ance, such that they wouldn't need to
borrow or increase their credit card utilization?

MS. CHAN: Objection. Conpound.

THE W TNESS: M process was to | ook at
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O

Ckay. But you yourself -- you did not
review any data to assess the financial cushion that
t hese individual proposed class nmenbers or their
famlies had or their w thdrawal patterns; right?

MS. CHAN: Objection. Asked and answered.

04: 06: 12
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THE WTNESS: | determ ned that the data
fromindividual s was not deep enough. It was not --
I didn't have enough data to be able to substantiate
a conclusion that that information could be
reasonabl y extrapol at ed. 04: 06: 31
BY MR. Rl FFEE:

Q Does your nethodol ogy consi der whet her

proposed cl ass nenbers or class representative --

THE COURT REPORTER: |'m sorry, can you
start that over?

MR. RIFFEE: Yeah. | apologize. |I'm
starting to get too fast.
BY MR. Rl FFEE:

Q Does your net hodol ogy consi der whet her

proposed cl ass nenbers or class representatives 04: 06: 43
coul d have or did borrow or receive gifts from
friends or fam -- friends or famly to cover the
val ue of the claimanount or the account bal ance
that they may have been without for a period of
time? 04: 06: 58

M5. CHAN: Objection. Conpound.

THE W TNESS: Yes. This analysis, it does
acconplish that. It does consider that there can be
an attendant cost of borrowing in that fashion that

you just described. And |Iooking at the avail able 04:07:19
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financial cushions and how consumers woul d

responsi ble to that particular situation, in mny
view, this nmethodol ogy best supported what a typical
class menber would do. And in ny opinion, based
upon review of Ms. East's and M. Levine's, they --
t hey reached simlar concl usion.

BY MR. Rl FFEE:

Q Is it your opinion that the attendant
costs of an individual who borrows, for exanple, a
t housand dollars fromtheir grandfather to cover
their rent during the period when they're without
funds, that that -- the cost of that could be
measured by a 20 percent interest rate, as you
calculate in your report?

A I n your hypothetical, the grandfather
could have charged an interest rate to that
individual. | know if | borrow noney from ny dad,
he charges ne interest.

So it could very well acconplish that
obj ecti ve.

Q But you don't know if they did; right?

A Again, that's why | didn't base ny
anal ysis on the hypothetical inplications of an
i ndi vi dual situation, but rather |ooked to the class

as a whol e and devel oped an expectati on of what the
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reasonabl e behavi or woul d be.
MR. RIFFEE: Let's do Tab 26 as Exhibit 9.
THE COURT REPORTER: 26
MR. RI FFEE: Yes, please.
(Regan Deposition Exhibit 9 was marked for
identification.)
MR. RI FFEE: Thank you.
THE W TNESS: Thank you
BY MR, RI FFEE:
Q |'ve marked as Exhibit 9 suppl enent al
i nterrogatory responses provided by Plaintiff
Li ndsey McCl ure.
And | assune that you have not reviewed
this before either; correct?

A. | have not.
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regarding the likely actions of the individuals but
for the claimdenial or account freeze.

Q If you could turn to Paragraph 51 of your
report.

You wite in the first sentence, "In ny
opi ni on, these cal cul ations are reasonabl e and
conservative because the nedian duration of the
claimdenial was 87 days. The duration indicates
that the inpacted cardholders' ability to repay
their existing balance woul d have been constrai ned
during this tinme."

Did you also cal cul ate the nedian duration
of the freeze period for the account freeze cl ass?

A Yes.

Q. Do you recall what that was?

A | recall that it was longer. | identify
that in the report.

Q It | ooks like in Paragraph 82 you
expl ai ned how you did the calculation for an
i ndi vi dual cardhol der. But you believe in your
report it also contains the nedian nunber of days
that the account freeze proposed class was without
funds?

A. | use a different statistic in the body of

Par agr aph 83.
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Q Okay.

A I ndi cating 72 percent of the account
freeze -- accounts were frozen for nmore than
30 days.

Q Whi ch woul d mean that 28 percent of the
accounts was frozen for |ess than 30 days?

A Yes. |If you give me a second. | want to
say | presented this data.

Q Looki ng at Paragraph 83.

So for the 28 percent of EDD accounts that

were frozen for less than 20 -- or less than
30 days, you still calcul ated consequenti al damages
for each of those accounts, assum ng that they

borrowed at a 20 percent interest rate; correct?

A. Yes.
Q How long is a typical credit card billing
cycl e?
THE COURT REPORTER: |'msorry, billing
cycl e?

MR. RIFFEE: Billing cycle.
THE W TNESS: Approxi mately 30 days.
BY MR. Rl FFEE:
Q Okay. And how | ong does a credit
cardhol der typically have to pay their bill once

it's been issued?
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A Approximately 10 to 15 days, sonething
i ke that.

Q You think their credit card paynment after
a bill is issued -- that they have 10 to 15 days to
submit a paynent, on average?

A. | have to look -- | have to | ook at the
typical term but | -- somewhere in that order of
magni tude. Maybe up -- 20-sonethi ng days.

Q Woul d you agree that if a consuner's
W t hout access to -- to funds for a week, they nay
choose to use a credit card as a substitute for
their funds, they would be able to make a credit
card paynent as they ordinarily would when it cane
due at the end of their billing cycle, once they
regai ned those funds, within a week?

MS5. CHAN: Objection. Inconplete
hypot heti cal .

THE WTNESS: |'msorry, can you say --
BY MR. Rl FFEE:

Q Yeah.

Wuld you -- froma -- froman econom st's

perspective, if an individual was w thout funds for

one week and they choose to use a credit card in

t hat one week, not knowing if they were going to get

the funds get, then all of a sudden they get the
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funds back a week later, the but-for cause of any
interest that they may incur is not -- would not be
the fact they didn't have funds for a week, because
t hey woul d have had the funds in tine to pay off
that credit card by the time the statenment becane
due?

MS. CHAN: Objection. Inconplete
hypot heti cal .

THE W TNESS: To the extent that the
consuner's bal ance wasn't revol ving, that woul d
be -- that could be the case.

But my anal ysis doesn't assert that a
credit card was used in every transaction. It's
assum ng that the nost common form of borrow ng was
on a credit card, and the cost of borrowing in that
situation was 20 percent.

BY MR. RI FFEE:

Q Okay. But your anal ysis does assert that
every individual, even if they had -- were without
funds in their account for 30 days or |ess --
wi t hout accounts for 2 weeks or less -- or funds in
their account for 2 weeks or |less, |less than a
typical credit card billing cycle, that your
met hodol ogy woul d cal cul ate the but-for

consequential danages to be the 2-week period when
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they were without funds in their account; is that
correct?

A. Yes, because the consunmer was harned when
the bank wi thheld their funds during that period of
time. They m ght have borrowed on a credit card.
They m ght have reduced consunpti on or foregone sone
ot her elenent that they did not choose to have to
encunber as a result of the harm that was incurred.

And | think that Dr. -- Ms. -- Ms. East
and M. Levine neasure harmsimlarly. They -- they
i ndicate that the cost would be higher in those
particul ar circunstances.

So | think that the nmeasurenment of harm
during that period of tinme is -- is consistent with
doi ng so at 20 percent.

Q But the nethodol ogy that you propose in
your report and that you use to calcul ate
consequenti al damages for each of the classes, other
than the custoner service class, assumes that each
borrowed at a 20 percent interest rate; correct?

MS. CHAN: Cbj ection.

THE WTNESS: As a way of measuring the
harm  There are other ways in which the harmcould
have been incurred that were even nore expensive,

based upon ny analysis of Ms. -- Ms. East and
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There are other costs incurred that we've

di scussed. |If a consuner had to forego buying
groceries for a week or had to delay a nedica

procedure, there -- there are costs attendant to

that, that this neasurenment can be used to quantify

t he harm experienced by the consuner. And in that
regard, |I'mrelying upon the analysis of M. --
Ms. East and M. Levine.

Q So you believe that your nethodology is
al so proposing the costs of -- of -- or your
consequential damages al so cal cul ate nedica
expenses?

MS5. CHAN: Objection. M sstates
t esti nony.

THE WTNESS: This is a conservative
measur enent because those other types of instances
are associated with greater rates of harm And so
this median credit card rate of interest
appropriately captures class-w de damages on an
aggregate basis.

MR. RIFFEE: All right.

Let's mark as Exhibit 10, Tab 13.

THE COURT REPORTER: 13?

MR. RI FFEE: Yes.

(Regan Deposition Exhibit 10 was marked
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purposes of calculating the cost of delayed benefits
concentration harm here; right?

A Yes.

Q Sorry. It's hard to read with the green

And then you estinmate that approxi mately
56 mllion of EDD benefits that EDD tried but was
unabl e to deposit to accounts that were frozen based
solely on application of its claimfraud filter --
that -- that's the total that the bank rejected.
And the basis of that is cited in footnote 115;
right?

A. Yes.

Q Do you know whether that $56 mIlion of
benefits paynments -- whether that was intended
solely for individuals that you' ve identified for --
to be in the proposed account freeze cl ass, or
whet her it would be -- it may be broader and incl ude
peopl e who are excluded fromthat class either by
the definition or as you' ve applied the exclusions?

A My recollection is it's broader, though
think I can figure that out.

Yes. M recollectionis it's broader.

Q Then i n Paragraph 84, you say that, "The

cost of delayed benefits can be cal cul ated using the

common et hodol ogy for all account freeze
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menbers" -- "account freeze class nenbers based on
t he anobunt of each class nenber's biweekly benefit
paynment and the length of the del ayed receipt of
their subsequent benefit payments.”
Did you actually do those calculations in

your report?

A | did a calculation of the anpbunts using
t he average data available to ne. | did not do the
specific calculations at the individual I|evel
because the data wasn't available to ne.

Q And that's data show ng each
proposed class -- account freeze class nenber's
bi weekly paynment period; right?

A Yes.

Q. Do you believe that Bank of America or EDD

have that data?
O do you know if Bank of Anmerica and --
or EDD have that data?

A It -- it was ny understandi ng that that
data is available. | don't know if Bank of America
has it as well as EDD, or some conbi nati on thereof.
And |'mreluctant -- | shouldn't -- can't specul ate
because I know that | haven't seen the EDD
deposition transcript.

Q So sitting here today, you haven't
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received or reviewed data showi ng each nenber's
bi weekly paynent period; correct?

A That's correct.

Q You -- do you -- you also don't have data
showi ng the I ength of the delayed recei pt of each
proposed account freeze class nenber's benefits
paynments; correct?

A That's correct, that | do not have that
dat a.

Q Do you know i f EDD or Bank of America has
that informati on avail able for each of the proposed
account freeze class nenbers?

A It -- it's nmy assunption that that data is
avai |l abl e.

Q. Okay. Do you -- would you agree that the
anmount of time between when EDD woul d have credit --
credited a cardholder's account -- prepaid debit
card account and when the benefits checks actually
reached the cardholder will vary by cardhol der?

MS5. CHAN: Obj ection.

THE W TNESS: W thout the data, | don't
think I can conclusively answer that question, which
is why I'mlooking for the data on the |length of the
del ayed recei pt.

BY MR Rl FFEE:
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Q How woul d EDD' s data show t he ampunt of
time it actually took for the check that was sent by
EDD if their benefits were converted to a check --

t he amount of tine between when it was send and when
it was actually received by the -- by the
cardhol der ?

MS. CHAN: Obj ection.

THE WTNESS: | don't know that EDD s data
woul d have that, but | think that that data could be
estimated by the reasonable tine of -- in post.

BY MR. Rl FFEE:

Q. Okay. Would you agree that that woul d
vary by cardhol der, the anmpunt of time that it would
actually take a nmailed check to -- to reach them or
be accessed by thenf?

MS. CHAN: Obj ection.

THE WTNESS: | think any degree of
variability would be miniml and could be
appropriately estimated using -- using a nmedian.

BY MR. Rl FFEE:

Q Do you have any data avail able to you or
have you revi ewed any data to assess the nedi an
anount of time that it would take for EDD to mail a
check to a cardholder and for a cardholder to

actually receive that check?
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A Can -- sorry. Can you repeat that?

Q Sure.

Do you cite any data or have you -- in
your report or have you considered any data that
woul d all ow you to assess the medi an anount of tine
that it would take for EDD to nmail a check and a
cardhol der to actually receive that check?

A | believe that data is readily
ascertai nabl e.

What -- what | have hypot hesi zed here
is -- 1 need to look at the data that is actually
avail able, and it may be the case that the
estimation i s made based upon the time at which the
check was sent by EDD to the consuner inpacted by
the account freeze. |1'd have to |ook at the data
t hat becones avail abl e.

Q Okay. But, again, sitting here today,
you -- you don't have access to that data, so you
haven't done the -- the actual cal cul ations; you
just have an estimate in your report; correct?

A At this time I'mrelying on estimtes
based upon the bank's data.

Q Your cost of delayed benefits cal cul ations
for the account freeze class, it assunes that every

singl e menber of the proposed account freeze cl ass
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was continuing to receive or would have continued to
recei ve unenpl oynment benefits during the period when
their account was frozen; correct?

A For those that had a delay |onger than --
than 50 -- 30 days, yes.

Q Did you do anything to verify that all of
the proposed account freeze class nenbers were still
eligible for and receiving additional EDD benefits
paynments at the tinme of or imediately after their
account was frozen?

A No. |It's absent the data regarding the
actual paynment activity. |It's an assunption.

Q Okay. Would you agree that it's possible
some of the proposed account freeze class nmenbers
were no |onger receiving ED- -- ED- -- EDD benefits
during -- when their account was frozen perhaps
because they became enpl oyed and were no | onger
el i gi bl e?

A It is possible.

A different way to test for that would be
to look at the -- the bank's data regarding the
medi ation -- renediation plan and its efforts to
nmeasure the -- the cost of the del ayed benefits on
a -- on a claimnt basis. But -- but that is an

assunption in nmy analysis, absent receipt of data

05:12: 53

05:13:10

05: 13: 48

05:14: 02

05:14: 16

Page 251

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




Case 3:21-md-02992-GPC-MSB Document 567-10 Filed 10/17/25

1

0o

1

©

2

o

HI8aeySOONBIDENTIAL

PagelD.34169

THE W TNESS: Can you clarify what you

mean by --

BY MR Rl FFEE:

Q Sur e.

Do
this case as
di sgor genent

deni al cl ass

A No.

di sgor genent

Q In

you intend to offer a legal opinion in
to whether or not any of the -- or
shoul d be made available to the claim
nmenmbers based on their clainms?

My cal cul ati ons assume t hat
is an avail abl e renedy.

Par agraph 61, at the end of the

paragraph you say, "If the bank had not denied

And then you cite in footnote 85

M. Chestnut'

above earlier

s testinmony, which you say is described

in your report.
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So your opinion is that Bank of Anerica
was earning float revenue on the credits that may
have been issued but for the denial of those clains
based on the claimfraud filter; right?

A I think | understood your question

Can you say it again?

Q Sure.

So your opinion is that Bank of Anerica
was earning float revenue on the credits that may
have been issued but for the denial of those clains
based on the fraud claimfilter; is that right?

A That's right.

Q Okay. Would you agree that once those
credits were paid to claimdenial class nmenbers,

t hey becane | osses to Bank of Anerica?

MS. CHAN: Objection. Vague.

THE W TNESS: Yes, they becanme a cost to
Bank of Anerica.

BY MR. Rl FFEE:

Q Okay. And does your disgorgenent and
cal cul ati on of the bank's profits consider whether
or not the bank's fraud | osses woul d outwei gh the
float revenue that you believe Bank of America may
have accrued prior to accrediting the accounts?

A Maybe | just didn't understand the
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guestion. I'msorry to make you repeat it, but --
Q OfF course.
A. -- if you coul d.
Q For the purposes of your disgorgement

cal culations and the profits that you believe Bank
of Anerica obtained, do you consider the profits
that you calculated relative to the fraud | osses

t hat Bank of America incurred once it reinbursed
each of the claimdenial class nenbers for the --
the full value of their clains?

A | do not offset fraud losses. | think
descri bed that the way in which a di sgorgenent
calculation is prepared is, plaintiff identifies the
rel evant revenue stream and to the extent there's
additi onal cost to be deducted at that point, those
are identified by -- by the bank or by the
def endant's expert, and then | make an anal ysis of
that. | have -- | have not seen a quantification of
t hose costs to be deducti bl e.

Q Do you have an opinion as to whether or
not the -- the fraud | osses or the costs that the
bank incurred to recredit, reinmburse the proposed
cl ai m deni al class nmenbers should off- -- offset the
profits you cal cul at ed?

MS. CHAN: Objection. Vague.
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THE WTNESS: 1'd have to think about
that. And | would have anticipated that M. Stango
woul d -- would have addressed that particul ar point.
So | can't answer as | sit here.

BY MR. Rl FFEE:

Q Your cal culation of float revenue profits
for the claimdenial class begins the date the claim
was denied; right?

A Yes, based on ny understandi ng of the
wrongful conduct being the application of the claim
fraud filter.

Q. So there's no offset or account for the
ten-day period that EFTA or Regul ation E would have
al l owed for Bank of America to issue a provisional
credit but for the claimfraud filter; correct?

MS. CHAN: Obj ection.

THE W TNESS: That's correct, based upon
my assunption regarding the date of the harnful act.
BY MR. Rl FFEE:

Q Al'l right.

If you could turn to Paragraph 72 of your
report, where you discuss the disgorgenent of
profits for the credit rescission class.

I s your calculation of the float revenue

profits that you attribute to the proposed
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Q And here you assune -- or, actually,
stri ke that.

We di scussed earlier and you testified
earlier that one of your basis for your assunptions
for the cost of delayed benefits paynents'
consequenti al danmges is that you understand that
whil e the account freeze class nenbers' accounts
were frozen, their benefits, to the extent they were
still receiving benefits, would' ve been converted to
checks; right?

A Yes.

Q And you agree that while those accounts
were frozen, those anmounts that were converted to
check, they were no |onger being deposited by EDD

into the prepaid cardhol ders' debit card accounts;

right?
A Yes.
Q Those benefits would have been rejected --

at | east your understanding is that those benefits
woul d have been rejected; right?

A That's ny under st andi ng.

Q So woul d you agree or you understand that
Bank of Anmerica was not receiving -- did not receive
fl oat revenue on the additional benefits that were

rej ected and converted to -- to checks?
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A Yes.

Q Does your di sgorgenent nethodol ogy attenpt
to account for offset for any additional fl oat
revenue that Bank of Anerica would have accrued on
additi onal EDD benefits |oads to the proposed
account -- freeze class nenmbers' accounts had they
not been frozen during this time?

A No. | don't think that's a proper way to
do it.

Q Why not ?

A Because a di sgorgenent is an accounting
for the actual profits that the entity earned during
the period of tinme. And that's conceptual profits
related to nonies that the bank didn't earn because
of its harnful act practice.

Q So it's your view that even though but for
the all eged conduct -- if the bank woul d have earned
nore in float revenue but for its alleged conduct
based on the continued benefits |oads, that it's
still appropriate to disgorge any profits that it
obt ai ned based on the frozen account bal ances?

MS. CHAN: Objection. Assunes facts.
THE W TNESS: The net hodol ogy to conpute
di sgorgenent, again, focuses on actual profits, what

was the actual benefit that the defendant obtai ned
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MR. RIFFEE: OF course.
BY MR. Rl FFEE:
Q Do you understand that he disputes that
M. M nnucci's proposed industry-average ASA is an
appropriate benchmark for Bank of Anmerica's clains
call center during the proposed custoner service

cl ass peri od?

A That's ny recol |l ection.
Q Do you have any reason to dispute M.
Opinion -- M. Hindle' s opinion?

MS. CHAN: Objection. Beyond scope.
THE WTNESS: M. Mnnucci offered a
rebuttal report of the Hindle opinions. M. Hindle

al so m scharacterized a few things on nmy opening

report. So |I'mdeferring to M. M nnucci to address

M. Hindle's criticisns; and until that's resol ved,
I'mrelying upon M. M nnucci

BY MR Rl FFEE:

Q Do you have any independent reason to rely

on M. M nnucci over M. Hindle?
M5. CHAN: Objection. Beyond the scope.
THE WTNESS: |'ve been asked to assune
that M. M nnucci's analysis is reliable.
BY MR. Rl FFEE:

Q If you go to paragraph 93, you note that
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"these figures can be multiplied by the applicable
m ni mum wage or other reasonable netric to calcul ate
the total value of class nenmbers' lost tinme."

Have you proposed or did you -- do you
intend to propose another metric, other than the
applicable m ni mum wage, to cal culate the total
val ue of proposed custonmer service class nenmbers'
| ost time?

A | -- | have not proposed an alternative
metric. And it's ny recollection that M. Levine
applies -- opines that the m ni nrum wage is an
appropriate netric to utilize for purposes of the
type of calculation proposed in this section.

Q And you're relying on M. Levine for that
opinion; is that right?

A I am and ny experience calculating
damages, in which | express the opinion that this

woul d be an appropriate nethodol ogy to cal cul ate

damages.
Q So you do intend in this case to offer an
opi ni on yourself that the m ni num wage -- the

applicable California mninmumwage is an appropriate
measure for the lost time of these proposed custoner
service class period -- class nenbers; is that

right?
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A I don't know what |'m going to be asked to

opine on if this matter goes to trial
| woul d envision that M. Levine would

tal k about the suitability of that rate and I would
tal k about how to identify and inplenent that rate.

Q Ckay. So -- but sitting here today, and
based on the scope of your March 4 report, you have
not offered an opinion as to whether you believe the
California mninmum wage is an appropriate neasure

for the total value of class nenbers' |ost tine;

you're relying on M. Levine for that opinion. |Is
that right?
A (Wtness reviews.)
Yes, it's ny expectation that |I'mgoing to
rely upon M. Levine to offer -- offer this
testi nony.
Q Do you have an opinion as to whether or

not wait times for a consumer call center should be
recoverabl e?
MS. CHAN: Objection. Anbiguous.
Calls for |legal --
BY MR. RI FFEE:
Q Sure. Let ne restate.
Do you have an opinion as to whether or

not consuners should be able to recover danmges
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based solely on wait times for a -- a call center?

MS. CHAN: Objection. Calls for |egal
concl usi on.

THE WTNESS: | don't have an opinion on
that. | think the trier of -- trier of fact wll
reach its concl usion.

BY MR. Rl FFEE:

Q Do you agree that actual damages are neant
to reflect what would happen in a -- in a but-for
world, but for the alleged conduct?

A. As a general matter, yes.

Q And as defined, or at least as -- as EDD
unenpl oynent benefits recipients, your assunption is
t hat nost of the proposed custoner service class
menmbers were unenpl oyed during the proposed custoner
service class period between Septenber and Novenber,
correct, of 20207

A. That's ny under st andi ng.

Q And your other danmages mnet hodol ogies, in
particul ar your cost of delayed benefits for the
account freeze class nmenbers, assune that they were
unenpl oyed during this period; right?

A. Yes.

Q And by definition, if they were

unenpl oyed, they were not receiving m nimum wage or
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any wage during the period when they may have call ed
t he bank's custonmer service call center; correct?

A. That's ny general understandi ng.

Q So but for the time they spent on hold, do
you have any reason to believe that the proposed
cl ass menbers woul d have earned m ni nrum wage or sone
ot her wage during the period when they were on hol d?

MS. CHAN: Obj ection.

THE WTNESS: | don't know that that's the
sol e basis for M. Levine's opinion. In fact, |
think he is expressing an opinion about the | ost
value of that time to the consuner and that
sonet hi ng nore val uabl e coul d' ve been do -- been
done than waiting on a phone -- on a hold on a
customer service call.

BY MR. RI FFEE:

Q Is it your opinion that every person that
calls a call center and is put on hold is entitled
to damages for the anpunt of tinme they're on hol d?

MS. CHAN: Objection. Hold.

THE WTNESS: |t depends upon the
ci rcunmstances of the situation. But I don't -- I'm
not aware of data indicating that the inpact of
consuners wanted to be spending 80 m nutes on a

call, to recover funds that have been taken from
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That prior to being examined, the witness
in the foregoing proceedings was by me duly sworn to
testify to the truth, the whole truth, and nothing
but the truth;

That said proceedings were taken before me
at the time and place therein set forth and were
taken down by me in shorthand and thereafter
transcribed into typewriting under my direction and
supervision;

I further certify that I am neither
counsel for, nor related to, any party to said
proceedings, not in anywise interested in the
outcome thereof.

Further, that if the foregoing pertains to
the original transcript of a deposition in a federal
case, before completion of the proceedings, review
of the transcript [X] was [ ] was not requested.

In witness whereof, I have hereunto
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