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(PROCEEDINGS HELD IN OPEN COURT AT 12:48 PM, ATLANTA, GEORGIA)

THE COURT: Back on the record.

Ms. Webster, did you have an opportunity to speak
with Mr. Foster more about his decision to testify or not
testify over the lunch break?

MS. WEBSTER: Yes, Your Honor, we did. Thank you.

THE COURT: And what's your understanding of his
decision?

MS. WEBSTER: I don't believe he's going to testify,
Your Honor.

THE COURT: Al11 right.

Mr. Foster, sir, good afternoon. I just want to ask
you some questions about that. And I'm sure that everything
I'm about to ask you is the same type of things that
Ms. Webster and Ms. Durrett have already gone over with you,
but I just need to, for the record, make sure you understand
your rights. So that's why I'm asking you these questions.

So, first off, do you understand that you have a
right to either testify or not testify?

DEFENDANT FOSTER: Yes.

THE COURT: Okay. And do you understand that if you
decide not to testify and if you want me to, I'11 give an
instruction to the jury telling them that they're not to hold
that against you?

Do you understand that?

ROUGH DRAFT - DO NOT QUOTE OR CITE FROM THIS DOCUMENT
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DEFENDANT FOSTER: Yes.

THE COURT: AT11 right. And you understand that you
have a right under the Fifth Amendment not to testify if you
don't want to; correct?

DEFENDANT FOSTER: Correct.

THE COURT: Al11 right.

Counsel, does anyone think any further questions are
necessary on this? I guess I need to ask the penultimate
question, but other than that?

MS. CHAIKEN: No, Your Honor.

THE COURT: Okay. And, Mr. Foster, do I understand
correctly from your attorney that you've decided that you do
not want to testify?

DEFENDANT FOSTER: Yes.

THE COURT: Okay. Ms. Chaiken has indicated she
doesn't think any additional questions are necessary.

Ms. Webster, do you think any additional questions
are necessary?

MS. WEBSTER: No, Your Honor.

THE COURT: A1l11 right. Thank you.

And do I understand when we bring out the jury you
will rest and then it will be Mr. Marshall's case to present?

MS. WEBSTER: Yes, Your Honor.

THE COURT: Okay. Mr. Marshall, how many witnesses

do you anticipate?

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT
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MR. MARSHALL: Anticipate one, Judge. We'll still
have to have the conversation with my client also, Judge.

THE COURT: And is that still Mr. Gaines?

MR. MARSHALL: It is. And he's sitting right
outside, Judge. He's ready.

THE COURT: Off the record for a moment.

(Off-the-record discussion.)

THE COURT: So I think we're ready to bring out the
jury, agreed?

MS. CHAIKEN: Yes, Your Honor.

MR. MARSHALL: Yes, Your Honor.

MS. WEBSTER: Yes.

THE COURT: Very well.

Please bring out the jury, Officer.

(The jury entered the courtroom at 1:06 p.m.)

THE COURT: Y'all can be seated.

something. I'm going to have to have you step out for one
more moment. My mistake.

(The jury exited the courtroom at 1:06 p.m.)

to the stand, please.
MR. MARSHALL: Sure can, Your Honor.
THE COURT: Y'all can be seated.

What we haven't done yet is discuss with Mr. Gaines

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT
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his Fifth Amendment rights.

Good afternoon, sir.

MR. GAINES: Good afternoon.

THE COURT: Sir, you can come around to the witness
stand, please.

A1l right. If you'd please swear in the witness,
Ms. Lee.

(John Gaines was duly sworn.)

THE COURT: Sir, you can be seated. Thank you.

Sir, as you may be aware, I'm JP Boulee. 1I'm the
judge in this case. Mr. Marshall, on behalf of his client,
Ms. Jackson, has elected to call you as a witness in this
case. And counsel suggested, and I agreed, that we should
make sure that you had counsel to represent you and assist you
in your decision about whether or not to testify and what you
wanted to testify about.

I know that you've now had a chance to consult with
Ms. Wiley, who is here via video conference; correct?

THE WITNESS: Yes.

THE COURT: AT11 right. And although I know that she
has probably discussed your rights with you, I just want to
make sure that you do indeed understand your rights under the
Fifth Amendment, that you understand that you can invoke your
right not to incriminate yourself if you want to.

Do you understand that?

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT
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THE WITNESS: Yes.

THE COURT: Okay.

Counsel, does anyone think any additional questions
are necessary of Mr. Gaines on this point?

MS. TIMBERLAKE-WILEY: No, Your Honor.

MS. WEBSTER: No, Your Honor.

THE COURT: Mr. Marshall?

MR. MARSHALL: No, Your Honor.

THE COURT: Ms. Chaiken?

MS. CHAIKEN: No, Your Honor. Thank you.

THE COURT: Okay. Very well.

So, Mr. Gaines, what we're going to do, just
administratively, everyone else knows this, but you don't
since you just came in, I'm going to call the jury out in a
moment, Ms. Webster is going to rest her case and then it'1]
be Mr. Marshall's case. And he'll formally call you as a
witness and we'll re-swear you in in front of the jury and
then he'll begin his questioning. Okay?

THE WITNESS: Sure.

THE COURT: Al11 right. Very well.

Officer, thank you.

(The jury entered the courtroom at 1:10 p.m.)

THE COURT: AT11 right. Y'all can be seated. Thank
you.

Ladies and gentlemen of the jury, sorry again about

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT
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that. There was just something that I had to do that I forgot
about, so my fault on that one.

A1l right. Ms. Webster?

MS. WEBSTER: Mr. Foster rests, Your Honor.

THE COURT: A1l11 right. Thank you, Ms. Webster.

Mr. Marshall.

MR. MARSHALL: The State (sic) calls Mr. John Gaines
to the stand.

(Also present via Zoom technology is Deana
Timberlake-Wiley)

THE COURT: A11 right. Ms. Lee, if you could swear
Mr. Gaines in again in front of the jury, please.

COURTROOM DEPUTY CLERK: Did you say the State
called?

MR. MARSHALL: I'm sorry. Ms. Jackson calls.

Correct, Your Honor. Ms. Jackson calls for her

defense Mr. John Gaines.

JOHN GAINES
a witness herein, being duly resworn,

was examined and testified as follows:

DIRECT EXAMINATION
BY MR. MARSHALL:

Q. Good afternoon, sir.

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT
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A. Good afternoon.
Q. Could you please state your full name and spell your
first and last name for the court reporter?
A. John Stacey Gaines, S-T-A-C-E-Y, G-A-I-N-E-S, J-0-H-N.
Q. Thank you.

Mr. Gaines, are you one of the defendants in this case
that also involves Teldrin Foster and Carla Jackson?
A. Yes.
Q. Do you remember being charged in two of the same counts
in the indictment that Ms. Jackson is also charged in?
A. Yes.
Q. And do you remember at some point pleading guilty to one

of those two counts in the indictment?
A. Yes.
Q. Do you happen to remember which count of the indictment
you pled out to?
A. I think it was number 47, money laundering.
Q. And would that be -- do you recall if that's the one that
dealt with the larger amount wire transfer, or do you recall?
A. I don't recall.
Q. Okay. Al11 right.

I'd Tike to ask you a few questions about your
relationship with Ms. Jackson. Do you know Carla Jackson?
A. Yes.

Q. How do you know Ms. Jackson?

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT
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A. I was married to her.
Q. How long had you been married to Ms. Jackson?
A. 18 years.
Q. And before that how Tong had you known her?
A. 15 years.
Q. 15 years. So quite a long time altogether?
A. Yes. Yes.
Q. Okay. Do you and Ms. Jackson have any children together?
A. No.
Q. No? Okay.

Do you have any children at all?
A Yes.
Q. Can you give me their -- just their ages?
A. 25, 26 and 14.
Q Do you happen to recall when you and Ms. Jackson got
divorced?
A. Might have been 2'17, 2'18.
Q. Well, let me back up a Tittle bit.

Did you and Ms. Jackson get divorced at some time?
A Yes.
Q. What year was that?
A. 2'17, 2'18, 2'19, somewhere 1in there.
Q Do you happen to recall if it became final any time
during the time of this case, 2019, 20207
A. Well before that.

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT
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Q. Okay. Al11 right.
Who filed the petition for divorce, do you recall?
A. She did.
Q. Do you know why Ms. Jackson filed for divorce against
you?
A. Yes.
Q What is that?
A. Infidelity.
Q Infidelity? Okay.
You had an affair with somebody else?
A. Yes.
Q. Did you have any children born with any other women when

you were married to Ms. Jackson?

A. Yes.

Q How many children?
A. Two.

Q Two? Okay.

Do you recall about when Ms. Jackson found out about your
infidelity and these other children?
A. I don't recall right offhand.
Q. Can you tell the jury, how did Ms. Jackson react when she
learned about this information?
A. She was a Tittle upset.
Q. Did that form the basis for her wanting to file a

divorce, though?

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT
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A. Possibly. And probably some other antics.

Q. Now, it sounds 1ike that was a secret you held from

Ms. Jackson. Did you hold any other secrets from your ex-wife
that you would consider really significant?

A. Yeah. Having the kids out of wedlock, yeah.

Q. How about anything related to this PPP loan application

for Gaines Reservation & Travel?

A. Yes.

Q. Did you hide what you were doing with that loan from her?
A. Yes.

Q. So I mentioned Gaines Reservation & Travel. I want to

ask you some more questions about that company.
Do you know what type of company Gaines Reservation &
Travel 1is?
A. Supposed to have been a transportation company.
Q Do you know who the owner of it is?
A. Yes. My cousin Andre Gaines.
Q Okay. Andre.
And is Andre somebody who's been associated with this

case also?

A. Yes.

Q. Is this a first cousin, Andre Gaines?

A. Yes.

Q. Now, were you one of the actual co-owners of the company?
A. Gaines Reservation & Travel?

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT
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Q. Yes.
A. No.
Q. Were you one of the signers on the bank accounts, one of

the bank accounts for Gaines Reservation & Travel?
A. Yes.

MR. MARSHALL: Ms. Hirani, can you please pull up
Government's Exhibit 1100. If you could zoom out a little bit
on signatures. Thank you.

BY MR. MARSHALL:

Q Mr. Gaines, do you recognize what this document is?
A Yes.

Q. What is this?
A It's a business signature card.

Q Okay. Do you see the date down there at all where it has
signatures and a couple dates there?

A. Like 10/19 -- 10/10/19.

Q. Is your signature one of those that are shown there in

this document?

A. Yes.

Q. Do you recall signing this document?

A. Yes.

Q What's the name of the bank here?

A Chase.

Q Let me ask you, did Ms. Jackson ever have access to this

bank account that you know of?

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT
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A. No.
Q. Was she ever a signer on this account?
A. No.
MR. MARSHALL: You can take that off, Ms. Hirani.
Thank you.

BY MR. MARSHALL:
Q. Was there a point in time when you helped your cousin
Andre Gaines prepare a PPP Toan for Gaines Reservation &
Travel?
A. Yes.

MR. MARSHALL: Ms. Hirani, pull up Government's
Exhibit 1000, please.
BY MR. MARSHALL:
Q. I'm showing you, Mr. Gaines, what is Government's
Exhibit 1000. This has been previously admitted.

Do you see which company's filled out this application

form?
A. Yeah, Gaines Reservation & Travel.
Q And who is the primary contact there that's listed there?
A. Andre Gaines.
Q Thank you.

MR. MARSHALL: Ms. Hirani, can you go to the second
page. And if you could highlight on the signatures.
BY MR. MARSHALL:

Q. Can you please tell the jury who signed this application?

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT
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A. Andre Gaines.
Q. Okay. Thank you.

Now, what involvement did you have, if any, with this PPP
loan application for Gaines Reservation & Travel being
submitted?

A. I introduced him to the gentleman who was actually

processing the loans.

Q. Who was that person?
A. Darrell Thomas.
Q. Darrell Thomas.

And is Darrell Thomas somebody that's also involved 1in
this case?
A. Yes.
Q. Okay. And tell us a little bit more about that. What
did you -- what did you tell Mr. Andre Gaines about Darrell
Thomas and about the PPP Toan application process?
A. He was trying to -- well, we were trying to get some
money to fund a project. We were trying to purchase a
building and -- over in Alabama, in Montgomery. And I told
him that I knew someone who could make it happen, basically.

Q. When you're referring to "him," and so for that pronoun,
who are you talking about?

A. I was speaking in reference to my cousin.

Q. Andre Gaines?

A. And Darrell Thomas.

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT
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Q. Okay. Al11 right.
So you mentioned this project. Was this something that

was your idea and that you raised and discussed it with
Mr. Gaines or what?
A. It was kind of both of ours.
Q. A1l right. Tell the jury a little bit more about this
project and what you told Mr. Gaines about that project.

MS. CHAIKEN: Your Honor, objection, hearsay.

MR. MARSHALL: I'm asking what he told them, Judge.
I'm not asking for what Mr. Gaines said.

MS. CHAIKEN: It's an out-of-court statement offered
for the truth of the matter asserted.

MR. MARSHALL: Judge, I'11 move on.
BY MR. MARSHALL:
Q. Do you remember having a discussion, though, at some
point about what the purpose of this loan would be for?
A. Yes.
Q. And the moneys that -- do you remember moneys finally
being disbursed for this PPP application for Gaines
Reservation & Travel?
A. Yes.
Q. Do you recall about how much money that was?
A. Like 800,000.

MR. MARSHALL: Ms. Hirani, please pull up

Government's Exhibit 1108. Go ahead and highlight the

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT
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deposits and transactions area.

BY MR. MARSHALL:

Q. Do you see the date on this particular transaction here
that's Tisted?

A. Yes. It's May 2019.

Q. Okay. And what's the amount of money?

A. 806,710.

MR. MARSHALL: Ms. Hirani, back out so we can go to
the top of that sheet. If you could highlight where the dates
are in this statement. Might be at the top portion.

BY MR. MARSHALL:

Q. What's the time frame up there on this document,
Government's Exhibit 1108?

A. It says May 1st, 2020, through May 29th, 2020.

Q. So Andre Gaines -- that PPP loan application for Gaines
Reservation & Travel, that got submitted for funding; correct?
A. Yes.

Q. And are these the moneys that, to your knowledge, came
from that PPP loan?

A. Yes.

Q. A1l right. Now, do you know if Carla Jackson was
involved at all in the submitting or the preparation of this
PPP Toan application for Gaines Reservation & Travel?

A. No --

Q. At that time did you have any discussions with

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT
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Ms. Jackson about what any of these proceeds were going to be

for?
A. No.
Q. Did she have any knowledge, Ms. Jackson, about the

fraudulent nature of this Toan for Gaines Reservation &
Travel?

MS. CHAIKEN: Objection, calls for speculation, Tack

of foundation.

BY MR. MARSHALL:

Q. Well, how long were you married with her, sir?
A. 18 years.

Q. Okay.

MS. CHAIKEN: Same objection, Your Honor. He can't
know what she knew.

THE COURT: I understand. I think he was going
somewhere differently or asking different questions. That's
how I took it, anyways.

Is that correct, Mr. Marshall?

MR. MARSHALL: That's correct.

BY MR. MARSHALL:

Q. Did you see any statements at all from Ms. Jackson or
anything where she indicated any kind of knowledge about what
this loan was from?

A. No.

Q. And did you ever discuss or tell Ms. Jackson about this

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT
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loan application in any way?
A. No.
Q. About the fraudulent nature of it?
A. No.
Q. I want to move to that Targe deposit that you had there
in this Government's Exhibit 1108.
MR. MARSHALL: You can take that down, Ms. Hirani.
I'd 1ike to go to what happened with the money. And
I'd Tike to pull up some exhibits related to that.
BY MR. MARSHALL:
Q. First off, I want to ask you some questions about your

ex-wife's company. Do you know what the name of that company

was?
A. Management Resource Services.
Q. Management Resource Services.

So if I refer to that as MRS, will you know what I'm
talking about?
A. Yes.
Q. So Management Resource Services.

Is this a company that your ex-wife had during the
duration of your marriage?
A. I believe so, yes.
Q. Do you know what kind of company it was, what it did?
A. A 1ittle bit of everything. Management, consulting. A

1ittle bit of everything.

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT
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Q. You were married to your ex-wife for quite a Tong time.
Can you tell the jury a little bit about, you know, what your
wife's work background was?

A. Pretty much that. She's a project manager. She worked
at IBM for 20-some years. And then she moved on and she's
been a project manager ever since. So, you know, she's pretty
good with organization, consulting, managing, things of the
sort.

Q. At the time that she -- now, in this time frame of

2020 -- 2019, 2020, this business was in existence; right?

A. Yes.
Q. MRS?
A. Yes.
Q. A1l right. And was your wife also working somewhere else

at the time, Tike a regular job and regular salary?

A. Yes.
Q. Do you happen to know what company that was?
A. I can't recall.

MR. MARSHALL: Ms. Hirani, can you pull up
Government's Exhibit 1167. If you can pull down to the check
image, which is a page or so. Right there is good. Okay. If
you can go ahead and pull that out a Tittle bit.

BY MR. MARSHALL:
Q. Now, Mr. Gaines, have you ever seen this check?

A. Yes.

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT
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Q How did you come about seeing this check?

A It's a check my cousin wrote to my wife's company.

Q. Repeat that, please.

A It's a check that my cousin wrote to my wife's company.
Q Were you with -- is that your signature on the bottom
there or is that Mr. Andre Gaines's signature?

A. That's my cousin's signature.

Q. Did he fill this out with you present? Did you see him
fi1l this out?

A. Yeah, I was there.

Q. Do you know -- do you have any personal knowledge in the

memo 1ine about what these consulting fees or daily business
management had to deal with?

A. It had to do with purchase of -- we had purchased a
building in Montgomery. This would have been some of the
money going towards purchasing, as well as the daily
management of the construction workers and all that kind of
spreadsheet stuff that you have to do with managing a project.
Q. Okay. So is this referring back a 1little bit to this
discussion of that project that you were discussing with Andre

Gaines at some point?

A. Yes.
Q. Okay. And you mentioned also Darrell Thomas; 1is that
correct?
A. Yes.
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Q. This particular check, are these funds proceeds from that
large deposit that we saw from the PPP Toan?
A. Yes.

MR. MARSHALL: You can pull that off, Ms. Hirani.
That's fine.

I'd Tike to go to Government's Exhibit 1169. If you
can go down a little bit, please. Keep going, please. Keep
going. Some check images coming up, I think. Should be. If
you could pull that out, please.

BY MR. MARSHALL:

Q. Now, do you notice the date here -- well, what is this?
A. A check for company 365 Enterprise.

Q. Okay. Now, this exhibit has been previously admitted.
Do you see this check has a pay to the order of the payee?
Who is that?

365 Enterprise.

What is 365 Enterprise, LLC?

Construction company.

Do you know who owns that company?

Yes.

Who was that?

I was part owner and a friend of mine.

2 » 5 » 5 > o F

Who 1is on the remitter up there? Who is the person that
took this check out?

A. Carla Jackson.
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Q. Can you tell the jury -- what's the dollar amount?
A. $10,000.
Q. Is this the same date or close in date to when that check
was deposited at Management Resource Services?
A. Yes.
Q. Can you tell the jury what the purpose of this $10,000
cashier's check was?
A. To pay for construction work that was supposed to be done

on the building and other projects I had going on at the time.
Q. And did you instruct or ask Ms. Jackson to get this
cashier's check for you?
A. Yes, I did.

MR. MARSHALL: Ms. Hirani, can you go to the next
image, please. Pull that out.

BY MR. MARSHALL.:

Q. Do you recognize this cashier's check?
A. Yes.
Q. And do you notice the date? Is this the same date as the

other check that we saw?

Yes.

What's the dollar amount of this one?
$10,000 as well.

Who wrote this check or who is the remitter?

Carla Jackson.

5 » 5 = o F

Now, who is this paid to the order of? Who is this
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payable to?
A. Capital One.
Q. Do you know what this cashier's check is for? What it's

meant for?
A. Yes.
Q What is it for?
A. Auto loans.
Q A1l right. An auto loan.

Is this for an auto that you owned?
A. Yes.
Q. Down there in the memo 1line, do you know who wrote or
printed that information in there with the name and so forth?
A. I did.
Q. You did. A1l right.

Did you do this obviously after you got this cashier's
check from Ms. Jackson?
A. Yes.
Q. Do you happen to know which Toan this was -- was this
paying off a 1oan or was it just a monthly payment or what?
Not a monthly payment, but was it a payoff?
A. Yeah, I think I was paying it off at that point. I had
had it for a while.
Q. What kind of car was this, do you know?
A. Nissan Titan, I believe.

MR. MARSHALL: Ms. Hirani, can you go to the next
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document, please. The same exhibit, just Tower. That's
right. That's fine. That's good.

BY MR. MARSHALL:

Q Do you recognize what this document is?

A Yes.

Q What is this?

A $10,000 check to USAA.

Q Is this also on the same date as the other two checks?
A. Yes.

Q Who is the remitter on this one?

A Carla Jackson.

Q Who 1is this payable to?

A USAA.

Q Do you know anything about what this payment is for or
what this cashier's check is for?

A. I believe that may have been a credit card. I'm not
100 percent -- I can't recall.

Q. Can you look down at the bottom part of the check. Is
there any printing or any notations in it?

A. Yeah. I wrote "auto loan" and put the account number. I
can't remember if it was an auto loan or a credit card, one of
the two.

Q. You're not positive if this was for an auto loan or --
A. Yes.

Q. You --
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A. No, I'm not.
Q. You're not. Okay.
But this is in the amount of $10,0007?
A. That's correct, yes.
Q. Mr. Gaines, I'm going to show you what I've marked as
Jackson 13. Take a look at that, please, for a second.

Do you recognize what this is?

A. It appears to be a text message.

Q. Do you know who it's from?

A. Let me see it again.

Q. You can take a look at it. Hold on to that for a second.
Is that a printout of a text message that you texted?

A. Yes.

Q. Does that printout accurately reflect the content of the

text message?

A. Yes.
Q. Okay. And do you know who this text message was to?
A. Carla Jackson.

MR. MARSHALL: Judge, I'm going to tender Jackson 13
into evidence.

MS. CHAIKEN: No objection.

MS. WEBSTER: No objection.

THE COURT: 1It's admitted.

MR. MARSHALL: 1I'm going to stand next to you for a

second, okay? Take a Took at that together.
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BY MR. MARSHALL:

Q. So tell the jury what this is and what you were texting
Ms. Jackson about in J13.

A. It's a text message asking her to get the checks for the

$10,000 for USAA and a $10,000 check for Capital One, and a
10,000 cashier's check for 365 Enterprise for renovations.
Q. Okay. Let me move you up before you continue.
At the top of that text message, does it have a date with
it?
A. Yeah.
Q. What's the date?
A. June 18th.
Q. And is this the same date, June 18th, that we saw in

those cashier's checks that have been taken out?

A. Yes.
Q. The information that's below the cashier's check
information, what is that? Where it starts -- excuse me.

Let's go here.

What is this 10K cashier's check for 365 Enterprises,
LLC, for renovations?
A. Yes, for renovations. Like I said earlier, for the
building we was going to purchase and another project I was
working on at the time. So that money was for that.
Q. Was that money going to be 1in part for Management

Resource Services and that project in Alabama or something
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else, or do you know?
A. Yeah, possibly some of it would have been for the project
in Alabama, but I was working on a project here in Georgia as
well.
Q. Okay. What 1is the, Take out $9,700 cash? What is that
for? Do you recall?
A. Not right offhand. No, I don't.
Q. What about where it says, Take out 820 out of that, do
you happen to know what that is?
A. I believe -- so I think -- usually -- some of the
household expenses, things of this sort, it could have been
for that. I can't recall.
Q. And you can Took at the screen there. I'm going to walk
back to the table.

Below that there's another entry.

Do you see that other text message, the second one from

you?

A. Yes.

Q. What's the date of that one?

A. June 19th.

Q. And what does that say? What is GM?

A. I guess good morning.

Q. What's red girl?

A. Sometimes I called my wife red girl.

Q. And then it says, Send the correct spelling of MRS. Do
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you know what that is?

A. Yeah. Might have been Management Resource Services.

Q. And then what's the -- the other information, what's that
about? Is it about account number wiring, routing number?
What's that, do you recall?

A. Oh, yeah. That was -- yeah. I was requesting an
account -- routing number so that my cousin can wire some
additional funds to the Management Resource account.

Q. Did this have to do with anything related to the second
wire transfer or do you even recall now?

A. Yes.

Q. You think it was?

A. Yes.

Q. And do you mean a second wire transfer of funds out of
Gaines Reservation & Travel?

A. That's correct.

MR. MARSHALL: Ms. Hirani, can we move to
Government's Exhibit 1125. Pull this up, please. Just move
that down a little bit. Okay.

BY MR. MARSHALL:
Q. Do you see who the person's name is on this document?
A. Yes.

MR. MARSHALL: 1If you can go back out to the main

document, Ms. Hirani.

BY MR. MARSHALL:
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Q. Do you see what this document 1is, what it's entitled on
the top?
A. Yes. This is a PNC statement, domestic transfer.

MR. MARSHALL: Ms. Hirani, can you see if there's a

date on there you can pull up, please.

BY MR. MARSHALL:

Q. Do you see what the send date is here?
A. 6/22/2020.

MR. MARSHALL: Ms. Hirani, can you go down to where
the amount is, if you can find it on the document, please.
The amount of the wire transfer, if you can find it.

BY MR. MARSHALL:
Do you see the amount of the wire transfer here?

Yes.

Q.
A
Q. And, again, what is the date on this document?
A 6/22/2020.

Q Do you recognize what this wire transfer amount 1is for?
A. That was the second transfer my cousin made to Management
Resource from the PNC account.

Q. Now, did you send this transfer?

A No.

Q. Who sent this transfer?

A My cousin did, Andre.

Q

Is this amount the one that forms the basis of the count

that you pled out to, that Count 47? Do you recall?

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT




OO © 0o N O o »~ DN -

N DN N DN NN N A A a a @A a «a «a a .-
(@) AN w N —_ o © (00) ~ » (@) AN w N -

Case 1:20-cr-00296-JPB-CMS  Document 1030 Filed 06/14/24 Page 32 of 198

160
A. I don't recall.
Q. Is this amount, these funds here, do these come from the
PPP loan proceeds?
A. Yes.
Q That went to Gaines Reservation & Travel?
A. Yes.
Q Okay. A11 right.

Do you know where these funds went to, where they were
wired to?
A. Management Resource Services.

MR. MARSHALL: Back out of that, please.

BY MR. MARSHALL:
Q. Now, we saw the first exhibit earlier of that check. Do

you remember that? In the amount of about $155,000 plus in
Government's Exhibit 11677 Do you remember looking at that?
A. Yes.

Q. And this one here in this document, 1125, government's
exhibit, both of these sets of money that went to Management
Resource Services, what was the purpose for them going to
Management Resource Services?

A. For the project that we were scheduling to do in
Montgomery, Alabama.

Q. Is that something you told Mr. Gaines, that you discussed
with Mr. Gaines?

A. Yes.
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Q. Did you tell anything or discuss anything with
Ms. Jackson about this wire transfer?
A. No.
Q. Did she know that the moneys that were coming into her
account were related to this project?

MS. CHAIKEN: Objection, calls for speculation, lack
of foundation.
BY MR. MARSHALL:
Q Did you have a discussion with her?
A No.
Q. Do you know if Ms. Jackson got these?
A Yes.
Q A1l right. Did you ever tell Ms. Jackson anything
that -- did you ever tell her that this wire transfer came
from funds that were from a fraudulent source?
A. No.
Q. Let's talk a Tittle bit about this project, this Alabama
real estate project.

Who all was going to be involved in it?

A. Me and my cousin Andre. And my wife probably would have
managed it if everything worked out.
Q. How did -- how did Andre decide to work with Management
Resource Services with his company, Gaines Reservation &
Travel, to do this project?

A. I think I -- I mentioned it to him.
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Q. Did you recommend her company to him?

A. Yes.

Q. Do you know if Ms. Jackson had any other kinds of
companies that she was working on in addition to Management
Resource Services?

A. Yes, but I can't recall what they were.

Q. Do you know if she did any kind of design business or
anything 1ike that?

A. Yes, but I can't recall what the name of it was.

Q. Do you know if she did any renovation work or anything
like that?

A. She's done that as well.

Q. I think you testified earlier that she was Tlike a project
manager; is that right?

A. Yes. Yes.

Q. So what were her responsibilities going to be for this
Alabama project, do you know?

A. Yes.

Q. What were they going to be? Tell the jury.

A. Pretty much, you know, managing the employees, make sure
everybody -- everyone gets paid, handling the finances. And
just -- you know, pretty much keep me abreast of what was
going on. And I was going to be hands on.

Q. And these moneys that went to Management Resource
Services, their bank account, they were going to be for this
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project?

That's correct.

So did you have -- you mentioned this. Did you have a

building already selected?

Yes.

Had you gone out to -- what city in Alabama was this?
Montgomery.

Montgomery?

Had you and Ms. Jackson gone out to that area, to

Montgomery, Alabama, to Took at sites?

No, she didn't go. I went.

She'd never been out with you?

No. I beg your pardon?

Had she been out to visit any of the buildings out there
you?

No. Not in Montgomery, no.

Had she been out to Alabama to look at some buildings and

so forth, do you recall?

No.

Let me show you what's been -- that I've marked as

Jackson Exhibits 20, 21, 22, 23, 24 and 25.

Mr. Gaines, I'm going to show you these exhibits. 1I've

already identified them. Just take a minute to 1ook through

Do you recognize what I just handed you in these
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exhibits, J-20 through J-257%
A. Yes.
Q. What are these?
A. Pictures of the actual business -- I mean, the building
that I was looking at possibly purchasing and renovating.
Q. These documents I just handed you, these are photographs;
correct?
A. That's correct.
Q. Are these photographs fair and accurate representations

of the scenes and persons they depict?
A. Yes.

MR. MARSHALL: I move to submit, or tender, J-20
through 25, Judge.

MS. CHAIKEN: Your Honor, I don't have an objection,
but I'd ask that additional foundation be laid as to when
these photographs were taken.

MR. MARSHALL: I can do that.

BY MR. MARSHALL:

Q. Mr. Gaines, do you know about when these photos would
have been taken?

A. 2'19, 2'20, somewhere in there. About the time all this
was taking place. I can't recall.

Q. So somewhere in the range of when the PPP loan
application got submitted and so forth?

A. Correct. Correct.
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MR. MARSHALL: Okay. I tender them, Judge.
Any further objection, Ms. Chaiken?
MS. CHAIKEN: No, Your Honor. I mean --
MS. WEBSTER: No objection.
THE COURT: They're admitted.
MR. MARSHALL: Thank you, Your Honor.
Ms. Hirani, can you please publish 20.
BY MR. MARSHALL:
Q. What is this a picture of?
A. It's a picture of the building in Montgomery, Alabama.
Q. You can't see how big it was here. Is this the time you
went out for this project to look for these -- you know, for a
proper facility or a building?
A. Yes.
MR. MARSHALL: Put up J-21, please.
BY MR. MARSHALL:
Q. Is this in the same area where this building is and the
street sign that's near where this was located?
A. Yes.
MR. MARSHALL: Put up J-22, please.
BY MR. MARSHALL:
Q. Is this the building itself?
A. Yes.
Q. Okay. Now, talk to me a Tittle bit about -- I mean, did

you and Andre Gaines have plans for what this would become?
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A. Yes.

Q. And did Ms. Jackson have plans for what this building
would become?

A. No.

Q. No?

A. No.

Q. Well, did she have -- she was going to be the project
manager; right?

A. That's correct.

Q. Okay. So did she have some idea about what you were
planning on doing with this?

A. Vaguely, yes. I didn't divulge a whole Tot of
information at the time.

Q. So what were your -- what was this going to become?

A. Alabama State University is not that far from there, and

we were going to renovate the building out and then rent it

out to the college students and get the residual income off of

it.

Q. Does Andre Gaines have a military background?

A. Yes.

Q. Was there any intent to use it for any kind of military

housing or any purposes along those Tines?
A. We discussed that as well.
Q. Was that something that Mr. Gaines was interested in 1in

your discussions?
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A. Yes. Yes.
Q. Did you ever discuss that with Ms. Jackson, any of that
stuff?
A. I really didn't say a whole Tot until I -- once I secured

it, then I would have went more in depth. But at the time,
no.

MR. MARSHALL: Okay. Please show Defendant's
Exhibit J-23.
BY MR. MARSHALL:
Q. Is this just another photo you took when you were out

there visiting this building?

A. Yes.
Q. Do you recall who was taking these photographs?
A. I can't recall who was with me. To be honest, I had a

couple drinks and I was riding with somebody who rode over

there with me and I can't remember who was with me at the

time.
Q. You don't know if it was Ms. Jackson or not?
A. I can't recall.

MR. MARSHALL: Let's go to J-24, please.
BY MR. MARSHALL:
Q. And who is this in this picture in J-247
A. That's me.
Q. Is this still in the Tocation where this building was

that we saw in one of the earlier photos?
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A. No. I just kind of went around to all the historical
sites.

MR. MARSHALL: Put up J-25, please.
BY MR. MARSHALL:
Q. Is this one of the other sites that you saw during this
visit to go look at this building?
A. Yes.
Q. Did you ever go out -- how many times do you think you
went out to go lTook at this building that's shown in Jackson
Exhibit 227

MR. MARSHALL: If you can put that back up again,
please, J-22.
BY MR. MARSHALL:
Q. Do you know how many times you went to look at this
building?
A. Maybe two or three. We called -- Andre called. I
called. And I went out there a couple times, a few times.
Q. Did you ever go out with any kind of general contractor

or anything 1like that to see about building this out and so

forth?

A. No, because I have a background in --
Q You have a background in construction?
A. Yes.

Q Okay. A11 right.

Let's talk about employees. So this is a project --
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would there be payroll associated with this project?

Yes.

Would you have to hire some employees at some point?
Yes.

Contractors?

Yes.

Who was going to be 1in charge of that?

I was.

5 » 5 » 5 > o F

Now, do you remember the exhibit that we put up --

MR. MARSHALL: Ms. Hirani, if you can put back up
Defendant's Exhibit (sic) 1167. Go down to that check image
that's down -- right there. Just pull that out again.

BY MR. MARSHALL:

Q. Were funds from this check, again, were they for this
project that you were looking at in Alabama?

A. Yes.

Q. Okay. Consulting fees, was that going to be for people
that you had in Montgomery to help you do this project, or
what was that for?

A. Yes.

Q. Who was going to handle any kind of payroll-related
matters for this project that you had?

A. Management Resource.

Q. And who owns that company?

A. My ex-wife.
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Q. So would she be the one in charge of that?
A. Yes.

MR. MARSHALL: And this 1is Government Exhibit 1167,
not defense exhibit. Thank you.
BY MR. MARSHALL:
Q. How far along did you and Ms. Jackson and Andre Gaines
get along in doing this project? How far did it go? Did you
end up buying the building?
A. No, we didn't. We -- everything went to shambles before
we got a chance.
Q. What happened?
A. FBI showed up and it got real ugly.
Q. Okay. Do you remember telling Ms. Jackson how you would
secure the funding for this project in Alabama, 1ike where the

funds came from?

A. No.

Q She's your ex-wife at the time; right?

A Yes.

Q. Did she ask you where the moneys came from?

A I don't recall.

Q But did you ever tell her it came from any kind of

fraudulent source?
A. No.
Q. Mr. Gaines, I want to show you a couple other government

exhibits. I'm going to move to Government's Exhibit 1150.
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MR. MARSHALL: Pull that top part out, please.

BY MR. MARSHALL:
Q. Do you see what this 1is here?
A. Yes.

MR. MARSHALL: If you can back that out so we can see
the title. Thank you. Can you highlight the top of the form
so I can see what the title of the document is, Ms. Hirani?
Thank you.

BY MR. MARSHALL:

Q. What's this document?

A. It's a bank statement -- signature card for Bank of
America.

MR. MARSHALL: Ms. Hirani, can you pull out the

signatures at the bottom.

BY MR. MARSHALL:

Q. Mr. Gaines, do you see your name on this portion of the
document?

A. Yes.

Q Do you see the date?

A Yes.

Q. June 17th, 2020. Did you sign this on this document?
A Yes.

Q Is this the first time you had had access and used this
bank account for Roadrunner, or had you already been using it

and had access to the account, do you recall?
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A. I don't recall, but I was a signer on that account.
Q. Do you recall this being a company that you -- company

that you formed with Ms. Jackson at some point in the past?

A. Yes.
Q. So you both were kind of co-founders or co-organizers?
A. Yes.

MR. MARSHALL: Please pull up Government's
Exhibit 1151.

BY MR. MARSHALL:

Do you see what this document is?
Yes.
What is it?

Appears to be a bank statement from Bank of America.

Do you see the time period for this bank statement?

> 5 » 5 » B

June 1st, 2020, to June 30th, 2020.

MR. MARSHALL: Ms. Hirani, can you go ahead and go to
the page where it has the transactions. Probably the third
page, I guess. Please go ahead and pull up deposits.

BY MR. MARSHALL:

Q. Now, Mr. Gaines, you see the first entry here on the
deposits that's dated June 5th, 20207

A. Yes.

Q. What's the dollar amount there?

A. $71,144.35.

(Organizational pause.)
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BY MR. MARSHALL:
Q. Do you remember where this deposit of $71,144.35 came
from?
A. Yes.
Q. Where did it come from?
A. I think Darrell Thomas wired that.
Q. Was this for your purposes? Do you know why you got this
money from Darrell Thomas?
A. I think I asked him to borrow it. Yeah.
Q. Do you know what for, why you're asking to borrow it?
A. I can't recall. Maybe -- I think I was -- I needed some

money until I think he got the deal done for my cousin and
myself.
Q. Do you have any -- did you tell Ms. Jackson anything
about this deposit?
A. No.

MR. MARSHALL: Ms. Hirani, please go down to the
transactions, down below.
BY MR. MARSHALL:
Q. Do you happen to recall who got these bank statements?
Did you get these in the mail or did you get them e-mailed to
you or do you recall when you got these bank statements for
Roadrunner?
A. I think they went to a PO Box.

Q. Do you know who used to check those or pick up the mail
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from that PO Box?
MR. MARSHALL: You can go back up to the first page.
THE WITNESS: I may have at times and -- or my
ex-wife did most of the time.
MR. MARSHALL: If you can pull out the address there
at the top, please.
BY MR. MARSHALL:
Is this the PO Box you're talking about?
Yes.
Would you pick up mail there occasionally?
I have before.

Ms. Jackson would too?

> 5 » 5 » B

Yes.

MR. MARSHALL: Please go back to the transaction
page. If you can pull out the transactions. I don't know if
you can do that whole block but -- okay.

BY MR. MARSHALL:
Q. A1l right. So 1ook through these for just a second on
this page, from the first entry that says June 8th, 2020, down
to the one that says June 17th, 2020. Just take a second to
look through those.

Do you see your name on a lot of these transactions?
A. Yes.
Q. Actually, the majority of these transactions, is that

your name?

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT




OO © 0o N O o »~ DN -

N DN N DN NN N A A a a @A a «a «a a .-
(@) AN w N —_ o © (00) ~ » (@) AN w N -

Case 1:20-cr-00296-JPB-CMS  Document 1030 Filed 06/14/24 Page 47 of 198

175

A. Yes.
Q. Okay. On the -- for instance, on June 10th, 2020, USAA
payment, credit card, is that for one of your credit cards in
the amount of $3,000? Do you recall?
A. Yes.
Q. What about this USAA? Looks Tike a loan payment of some
kind of $1,821. Do you know if that was yours?
A. Yes.
Q. The June 16th, 2020, that cash withdrawal, there's a
check. Do you know if you withdrew that, that amount of
money, or do you recall?
A. June 16th. Yes.
Q. Was that probably yours?
A. Yes.
MR. MARSHALL: And let's go to down to this --
BY MR. MARSHALL:
Q. The last entry says GEICO. I guess that's an insurance
company. Would you agree with me?
Yes.
Whose name is next to this one?
Carla Jackson.
Do you know what that payment was for?

Probably to pay the car insurance.

5 > 2 = o =

Car insurance.

Do you recall who the policyholder was for GEICO?
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A. I was.
Q. Were you or Ms. Jackson? You were?
A. Yes.

MR. MARSHALL: You can take that off, Ms. Hirani.
BY MR. MARSHALL:
Q. Now, in the time frame of, I guess, 2020 generally up
until the dates that you got arrested and people were arrested
in this case, where had you been 1living?
A. Every now and then I would be at the house with my
ex-wife. And then I was out at a home in Marietta.
Q. So you already testified earlier you're divorced at this
stage; right?
A. Yes.
Q. At some point you were divorced, but you two were still
together and you still occasionally stay in the same house?
A. Yes.
Q. Tell the jury, why is that?
A. She still loved me.
Q. Any other reasons? Were they for business purposes
or any other things going --
A. As well.
Q. Any other reasons? Any other business -- was it for
businesses or anything of that nature or not?
A. Yes.

Q. Now, how often did you stay at her house during the week?
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A day a week, couple days?

Two days, kind of in and out.

Did you have a computer at that residence?

Yes.

Did you have your own room or office, or what did you
there?

I had a desk right across from hers.

What kind of computer did you have there?

Laptop. I had a desktop, laptop.

Were they yours?

Yes.

When you stayed at Ms. Jackson's house overnight, did you

access the Internet on those computers?

Yes.

Did you access bank accounts on those computers when you
over at Ms. Jackson's house?

I don't recall.

But is it something that you could do if you were at her

house using those computers?

Yes.

And I'm talking about especially the time frame of maybe

May 2020 and June 2020. Did you use computers over at the

residence on a regular basis?

Yes.

MR. MARSHALL: If you can put up Government's

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT




OO © 0o N O o »~ DN -

N DN N DN NN N A A a a @A a «a «a a .-
(@) AN w N —_ o © (00) ~ » (@) AN w N -

Case 1:20-cr-00296-JPB-CMS  Document 1030 Filed 06/14/24  Page 50 of 198

178

Exhibit 1602. Now this is a document previously admitted.

If you could highlight the Carla Jackson part and the
address. Or just pull it out for us, please. Sorry.
BY MR. MARSHALL:
Q. Is this the address where you were staying with
Ms. Jackson where she 1ived? 1Is this her house?
A. Yes.
Q. And is this the residence and the location where you
would use your desktop computer and your laptop computer?
A. Yes.

MR. MARSHALL: You can put that down, please. Thank
you.
BY MR. MARSHALL:
Q. And, again, in using your computer, I think you testified
earlier, correct me if I'm wrong, did you have access to the

Gaines Reservation & Travel bank account?

A. Yes.

Q. Could you access it by computer if you wanted to?

A. Yes.

Q. Did you have the log-in information and password and so
forth?

A. Yes.

Q. And could you do that from Ms. Jackson's house when you

were using one of your computers?

A. Yes.
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Q. Let me step back a 1ittle bit, Mr. Gaines, and talk to
you about -- now, in this case you received a subpoena to
testify from Defendant Jackson; is that right?
A. Yes.
Q You received it through your attorney --
A Yes.
Q. -- Deana Wiley; is that correct?
A Yes.
Q And Ms. Wiley is actually participating. And she's here
on Zoom while we're asking you questions; correct? Right?
A. Yes.
Q. Okay. Al11 right.

Even if you had not received a subpoena from us to
testify, would you have wanted to testify voluntarily anyway?

Did you want to be here?

A. No.

Q. Did you want to be here to testify on your ex-wife's
behalf?

A. I mean, I was subpoenaed. So, I mean, last thing I need

to do is violate some more rules and get into more trouble, so
I'm here.

Q. Would it be fair to say that you kept a Tot of this --
all this information about the PPP loans and the fraudulent
nature of the loans from Ms. Jackson?

A. Pretty much, yes.
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Q. What do you mean by "pretty much"?
A. I didn't tell her anything.
Q. Okay. Al11 right.

You pled out and you're here testifying today. Can you
tell us why it's taken almost three years or over three years
to come in and finally testify truthfully about this matter?
A. The previous attorney I had basically just told me to
plead out and he didn't explain anything to me. And then
Ms. Wiley, you know, kept -- pretty much broke everything down
for me, gave me all the information and explained to me how
the system works.

Q. Let me ask you this: Do you feel responsible in some way
for Ms. Jackson being here today?

Definitely.

Definitely?

A.
Q.
A. Yes.
Q Would this be because of secrets that you held from her?
A Yes.
Q Secrets kind of 1ike when you were unfaithful to her and
when you had kids outside the marriage?
A. Yes.
MR. MARSHALL: That's all I have right now, Judge.
Thank you, sir.

THE COURT: Any cross?

MS. CHAIKEN: Yes, Your Honor.
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THE COURT: Go ahead.

THE WITNESS: Can I get some water?

THE COURT: Certainly.

Thank you, Ms. Lee.

CROSS-EXAMINATION
BY MS. CHAIKEN:
Q. Are you okay to proceed, Mr. Gaines?
A. Yeah, I'm all right.
Q. Good afternoon.
Mr. Gaines, you were charged in this case in July of

2021; correct?
A. Yes.
Q. And until Tless than two weeks ago you were supposed to be

part of this trial; right?

A. Yes.

Q. You were supposed to be sitting at one of these tables
here?

A. Yes.

Q. And you pleaded guilty Tess than a week before the trial
was supposed to start; correct?

A. That's correct.

Q. And when you pleaded guilty, you were placed under oath
just 1ike you were today; correct?

A. That's correct.

Q. And you swore to tell the truth; correct?
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A. Yes.

Q. And you admitted that you committed money laundering;
right?

A. That's correct.

Q. And you also admitted that you were part of the
underlying PPP loan fraud; correct?

A. Yes.

Q. Now, you've testified this afternoon that the money that

Gaines Reservation & Travel paid to Management Resource
Services was actually for payroll for a real estate project in
Montgomery, Alabama; correct?

A. Yes.

Q. Do you remember when you pleaded guilty, that Judge
Boulee explained to you that he could only accept your plea of
guilty if he found that there was a factual basis for it?

A. Can you repeat that again?

Q. Do you remember when you pleaded guilty, that Judge
Boulee told you he could only accept your plea of guilty if
there was a factual basis for the plea?

A. Yes.

Q. And do you remember that he asked me 1in court to say what
we believe the facts that we could prove at trial would be?

A. Yes.

Q. And do you remember that I actually sent your attorney

what I was going to read the day before the plea hearing?

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT




OO © 0o N O o »~ DN -

N DN N DN NN N A A a a @A a «a «a a .-
(@) AN w N —_ o © (00) ~ » (@) AN w N -

Case 1:20-cr-00296-JPB-CMS  Document 1030 Filed 06/14/24  Page 55 of 198

183

A. I can't recall that part.
Q. Now, after Judge Boulee asked me to state those facts, he
asked you if you had any disagreement with those facts.
Do you remember that?

A. Yes.
Q. Do you remember saying that you did not have any
disagreements other than one clarification about who was the
owner of Gaines Reservation & Travel?
A. Yes.
Q. And when I explained what the facts would show at trial
as to the wire transfer from Gaines Reservation & Travel to
Management Resource Services, I said Gaines Reservation had no
payroll and the purpose of the transfer was not payroll
services; correct?
A. I don't recall.
Q. Would it refresh your recollection if I showed you a
transcript of your plea hearing?
A. Yes. Yes.
Q. I'1T direct your attention to page 17, bottom of page 17
and the top of page 18. And if you could just read that to
yourself.

MR. MARSHALL: Excuse me, Your Honor. Is the
government providing this to Ms. Wiley?

MS. CHAIKEN: Ms. Wiley was at the hearing. 1

don't --
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THE COURT: 1I've heard no objection from Ms. Wiley,
so go ahead, Ms. Chaiken.
BY MS. CHAIKEN:
Q. Mr. Gaines, have you had an opportunity to review the
transcript from your plea hearing?
A. No, not yet.
Q. Okay.
A. A1l right.

MR. MARSHALL: Your Honor, can I see what the
government's having him review?

THE COURT: Of course.

MR. MARSHALL: Okay. Thanks.
BY MS. CHAIKEN:
Q. Mr. Gaines, does reviewing the transcript refresh your
memory that I said, On June 22nd, 2020, Defendant Gaines
caused a wire transfer to be sent from Gaines Reservation to a
company called Management Resource Services in the amount of
$179,985.72?
A. Yes.
Q. And then I said the purpose of the transfer was listed as
payroll services?
A. Yes.
Q. And then I said, In reality, however, Gaines Reservation
had no payroll and the purpose of the transfer was not payroll

services; correct?
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A. Yes.
Q. And then I said, Instead, the transfer was designed to
conceal the Tocation, nature and source of the fraudulently
obtained PPP loan proceeds by making them appear to be spent
on payroll while sending them to an account controlled by
Mr. Gaines's ex-wife, Carla Jackson; correct?
A. Yes.
Q. And then your attorney made a clarification for the
record about the fact that Andre Gaines is the person who owns
Gaines Reservation & Travel; correct?
A. Correct.
Q. And then Judge Boulee asked you, Mr. Gaines, with those
caveats, do you disagree with anything else that the Assistant
US Attorney said?

Do you remember that?
A Yes.
Q. And you said, no, you did not disagree; correct?
A. Yes.
Q So two weeks ago when you were sitting in this very
courthouse under oath what you said was that the money was not
actually for payroll; correct?

MR. MARSHALL: Judge, I'm going to object. I

think -- if I remember, I think I was asking questions to the
witness about the funds going to Management Resource Services

and to be used for payroll for Management Resource Services.
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I thought that was the focus of my question, Judge, not Gaines
Reservation & Travel and whether they were using funds for
payroll.

THE COURT: Ms. Chaiken.

MS. CHAIKEN: Your Honor, we're talking about the
exact same transaction that Mr. Marshall was asking questions
about.

THE COURT: Overruled.

BY MS. CHAIKEN:

Q. So, Mr. Gaines, two weeks ago in this courthouse you
testified -- you agreed under oath that the purpose of the
payment from Gaines Reservation & Travel to Management
Resource Services was not actually for any payroll; correct?
A. Based on the transcript, yes.

Q. And your testimony here to this jury today under oath is
that it was?

A. The funds were for the purchase of the building and to do
construction on the building.

Q. So you've changed your testimony in the past two weeks of
what the money was for?

A. That's what it was all the time.

MR. MARSHALL: Judge, I'm going to object. I don't
think that's what the facts have shown, but I'd Tike to put my
objection 1in, Judge.

THE COURT: So, I mean, you've -- I guess you've put
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it on the record, but what's the objection?

MR. MARSHALL: Just to what he testified to, Judge.
I don't think it's inconsistent. I think the questions that I
asked were related to whether the funds that were going into
Management Resource Services were going to be payroll related.
And if him saying if it was, yes, it was going to be used for
that, for hiring people and things 1ike that, that's not being
untruthful in his sentencing hearing for about how the funds
and -- what representations he made about Gaines Reservation &
Travel.

My questions are focused on what he relayed to
Ms. Jackson and what the funds were supposed to be for for
MRS, Management Resource Services, Judge. Not Gaines.

THE COURT: Al11 right.

Ms. Chaiken, I think you've already responded to
that, but do you want to say anything else?

MS. CHAIKEN: No, Your Honor.

THE COURT: A11 right. Overruled.
BY MS. CHAIKEN:
Q. Now, Mr. Gaines, you testified a 1ot about Andre Gaines
and what his involvement was in Gaines Reservation & Travel.

Do you remember all of that testimony?

A. Today?
Q. Yes.
A. Yes.
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Now, isn't it true that Andre Gaines had a stroke in

I don't recall.

You don't recall your cousin, that you worked closely
in business, having a stroke?

No, I don't.

Isn't it true that he's been diagnosed as having

generalized cerebral dysfunction?

Yeah, he has medical issues.

And then in 2020 he was 67 years old; correct?

Yes.

Okay. And he was retired?

Yes.

And, in fact, he was permanently disabled at that point
me; correct?

Yes.

And he had been retired since 2014; right?

I don't know. I don't recall. I don't know that.
He had bad short-term memory; right?

I don't know his medical history Tike that.

He was slow to respond when you asked him questions?
He's always had a stuttering speech impediment.

But he was also slow to respond because he had trouble

understanding; right?

I don't know his medical history.
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Q. Did you notice in 2018 that his cognitive function got a
lot worse?

A. I don't recall. I mean, when we hung out, he spoke well,
he moved well, he was capable of functioning daily. So I
don't know his medical history.

Q. And so you're saying that you and Mr. Gaines, who was
then in his late 60s and had been retired for almost six
years, all of a sudden decided to do a construction project
together in Alabama?

A. Yes.

Q. And now you testified about Mr. Gaines -- I'm sorry --
about Andre Gaines having involvement in the PPP loan fraud,
do you remember that?

A. Yes.

Q. Do you remember testifying that it was his name on the
PPP Toan application?

A. Yes.

Q. But it wasn't Andre Gaines who actually signed that PPP
loan application; right?

A. Based on what -- based on some information I received, it
was in all the packets when I was reviewing them. And on the
recordings she said he signed it and sent it (sic).

Q. And that's because you told him to say that; right?

A. No.

Q. Because after the FBI called him, you had back-and-forth
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phone calls with him the whole day, talking about what to say?
A. No. I don't recall.

Q. You know personally that Darrell Thomas is the person who
signed that PPP Toan application; correct?

A. I don't know if Darrell even signed it, to be honest with
you. I don't know who signed it.

Q. Well, Darrell Thomas e-mailed you the signed PPP loan
application after it was signed; right?

A. I beg your pardon?

Q. You use the e-mail address gainesmarty@gmail.com;
correct?

A. Yes.

Q. Okay. You use the alias Marty Gaines?

A. Yes.

Q. And after the PPP loan application for Gaines

Reservation & Travel was signed, Darrell Thomas sent you

those documents; correct?

A. Yes.

Q. So you knew that Darrell Thomas was the one who submitted
that loan, not Andre Gaines; right?

A. I can't speak on Darrell -- what Darrell did. I can't
speak on what he did or didn't do. I don't know.

Q. And you also don't know whether Andre Gaines did any of
that; right?

A. Well, based on the recordings, from one of the recordings
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I Tistened to, he said he signed it and sent it. So I don't
know how that played out. We got the funds, that's all I
know. We ended up receiving the funds.
Q. Mr. Gaines, it was you, not Andre Gaines, who was working
with Darrell Thomas to prepare the PPP loan application;
correct?
A. Yes.
Q. You're the one who sent Darrell Thomas a fake bank
statement for Gaines Reservation & Travel?
A. I beg your pardon?
Q. You sent him a fake bank statement for Gaines Reservation
& Travel?
A. I don't recall sending any documentation or fake bank

statement to Darrell. He requested at one point in time that
I get a fake bank statement. And I responded, Marie. And
that's it. But I never -- I don't recall sending him any bank
statements, me, personally sending him a bank statement.

Q. Okay. So your testimony 1is that you did not prepare

fake -- pay someone to prepare fake bank statements for Gaines

Reservation & Travel?

A. I don't recall. I said I do not recall.
Q. Okay. Let me see if we can refresh your memory with
that.

MS. CHAIKEN: Ms. Holland, could you please pull up

Government Exhibit 1408.
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BY MS. CHAIKEN:
Q. This is your e-mail address, correct, Mr. Gaines?
A. Yes.
Q. And Marie L. is a person who created fake documents for
you?
A. That's -- yeah, I guess so. Yes.
Q. And you asked her to create a fake bank statement for
Gaines Reservation & Travel; correct?
A. Yes.
Q. And then you provided that bank statement to Darrell
Thomas; correct?
A. I don't know if I ever got the bank statement and
provided a bank statement. That's what I'm saying.

MS. CHAIKEN: Ms. Holland, is 1207 in?

MS. HOLLAND: Yes.

MS. CHAIKEN: Could you please publish Exhibit 1207.
Okay.
BY MS. CHAIKEN:
Q. Mr. Gaines, does this refresh your memory that you did
get fake bank statements from Marie L. and send them to
Darrell Thomas?
A. I mean, that's just the text -- e-mail message. I don't
recall getting the actual bank statement and sending it to
Darrell.
Q. Would you 1like to see the attachment?
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A. Yeah, I'd 1Tike to see the statement.
MS. CHAIKEN: Let's publish 1207A, please.

BY MS. CHAIKEN:
Q. Mr. Gaines, this is the attachment to that e-mail that
you sent to Darrell Thomas. Does this refresh your
recollection that you sent fake bank statements for Gaines
Reservation & Travel to Darrell Thomas?
A. Could you scroll it up, please, so I can see the second
page?

I don't recall this statement -- me sending this
statement from my e-mail.
Q. gainesmarty@gmail.com is your e-mail account; correct?
A. Yes.
Q. Okay. And you're telling this jury that this was not you
e-mailing this?
A. I said I don't recall.
Q. Okay. Do you have any reason to doubt that you sent this
e-mail?
A. Yes.
Q. What's that?
A. I just don't recall.
Q. Do you have any reason to doubt that someone -- that you
used your e-mail account and e-mailed this to Darrell Thomas?
A. I don't recall sending this e-mail to -- this particular

document to Darrell Thomas. I don't recall. If you have
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the -- if it came from the e-mail, can I see where it came
from my e-mail? I don't recall.

MS. CHAIKEN: Yeah. Ms. Holland, could you put 1207
side by side with 1207A, please.
BY MS. CHAIKEN:
Q. So this is the e-mail and then there's -- that's the
first attachment. There's two more attachments, which I can
show you if you'd Tike.
A. No. Would the e-mail -- wouldn't the e-mail have my name
and the document attached to it going to Darrell if I sent it?
Q. Yes.

On the Teft, Government Exhibit 1207 is an e-mail from
gainesmarty@gmail.com to Darrell Thomas. And there are three
attachments.

Do you see that the first one says Jan1.pdf?

A. I don't -- oh, January 1, okay. I don't recall sending
that, though. I really don't.

MS. CHAIKEN: Ms. Holland, could you please publish
Government Exhibit 1206 side by side with 1206A.
BY MS. CHAIKEN:
Q. Here's another e-mail from gainesmarty@gmail.com to
Darrell Thomas attaching a Gaines Reservation & Travel bank
statement. Do you remember sending this to Darrell Thomas?
A. I don't recall. 1It's been three, four years. I mean, I

may have sent it. I don't recall, that's all I'm saying.

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT




OO © 0o N O o »~ DN -

N DN N DN NN N A A a a @A a «a «a a .-
(@) AN w N —_ o © (00) ~ » (@) AN w N -

Case 1:20-cr-00296-JPB-CMS  Document 1030 Filed 06/14/24 Page 67 of 198

195
Q. Do you remember admitting at your plea hearing that you
sent multiple fabricated bank statements to Darrell Thomas?

A. I don't recall everything I said.

Q. So two weeks ago at your plea hearing you remembered that

you sent fabricated bank statements and now you've forgotten?
A. I'm just trying to refresh my memory.

Q. Okay. Well, so -- did anybody else have access to your
e-mail account?

A. People hack stuff all the time.

Q. So you think somebody hacked your e-mail and e-mailed
Darrell Thomas a fake bank statement?

A. No disrespect, I just said I don't recall.

Q. Do you have any --

MR. MARSHALL: The question has been asked and
answered several times. He can't recall if he's sending these
documents is what he's said.

THE COURT: Ms. Chaiken.

MS. CHAIKEN: Your Honor, I don't think he's really
answered it because I've asked him multiple times if he has a
basis to dispute he sent it and he keeps just saying, I don't
recall.

THE COURT: Al11 right. I'm going to sustain the
objection. Let's move on, please.

MS. CHAIKEN: Okay.

BY MS. CHAIKEN:
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Q. Now, Mr. Gaines, you have been using Marie,
checkstubsinfolgmail.com, to make fake documents for you since
at least as far back as 2016; correct?
A. I don't recall. 1It's 2024.
Q. Would it refresh your recollection to l1ook at some
e-mails between you and her?
A. Yes.

Thank you.

MR. MARSHALL: Judge, I'm going to object to this. I
don't see the relevance to this, to the 1line of questioning
that I asked him about his involvement with Gaines
Reservation & Travel.

MS. CHAIKEN: Your Honor, Mr. Gaines's years long
involvement in fabrication of documents is impeachment
evidence. It relates to his credibility.

THE COURT: Overruled.

BY MS. CHAIKEN:

Q. Mr. Gaines, does this refresh your recollection that
Marie L. has been making documents for you since at least as
far back as 20167

A. Yes.

Q. And she made fake pay stubs for you; right?

A. Yes.
Q. She also made fake titles for you, fake vehicle titles;
right?
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A. I don't recall.

MR. MARSHALL: Judge, I'm going to object. That's
not relevant to what we're talking about. We're talking about
PPP loan applications and then we're talking -- we're going
beyond that into another area, Judge.

MS. CHAIKEN: Your Honor, Mr. Gaines's credibility is
at issue.

THE COURT: Overruled.

BY MS. CHAIKEN:
Q. Mr. Gaines, you asked Marie to make vehicle titles for

you; correct?

A. Yes.
Q. You asked her to make driver's licenses for you; correct?
A. Do you have another sample?
Yes.
Q. You asked her to create fake doctor's notes to provide a

work excuse for you; correct?
A. Yes.
Q. You asked her to create fake letters saying that your
identity had been stolen so that you could send them in to
credit bureaus; correct?
A. I don't recall that one.
Thank you.
Q. You sent her a letter that you had drafted that was meant

to look Tike it was a letter from a bank saying that you
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had -- that someone had opened an account -- a credit card
account in your name without your authorization; correct?

A. This is not my name on the documentation.

Q. If you Took at the third page of what I gave you, that's
your name there; correct?

A. Oh, vyes.

Q. And this is a letter that you typed up that's supposedly
about somebody opening an account in your name?

A. Yes.

Q. And then you sent her a real document from a bank and
asked her to put your letter onto the bank's Tetterhead;
correct?

A. I don't recall that.

Q. Okay. If you could Took at the first page, does that
refresh your recollection that you asked her to please cut and

paste the lTetter you typed --

A. Yes.

Q. -- to the letterhead?

A. Yes.

Q. You also used Marie L. to create fake police reports;
correct?

A. Yes.

Q And you used her to create fake utility bills; correct?
A. Yes.

Q And you used her to create fake social security cards;
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correct?
A. Yes.
Q And you used her to create fake tax forms; correct?
A. Fake what?
Q. Tax forms, Tike W-2s and things 1like that.
A I don't recall.
Thank you.
Q. You asked Marie to create documents reflecting fake
earnings for you; correct?
A. Well, they're not for me, but yes.
Q. For other people?
A. Yes.
Q. And you've used Marie to make it Took previously Tike you

were actually an employee of Management Resource Services;
correct?

A. I don't recall that.

Q. You asked Marie to take a pay stub and change the
employer's name to Management Resource Services and change the
name on the pay stubs to Marty Gaines; correct?

A. Yes.

Q. And you asked her to change the information on the W-2s
to match the pay stubs; correct?

A. Yes.

Q. Is it fair to say that you've used her to make so many

fake documents over the years that you don't even remember
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what you've asked her for?

A. Possibly.

Q. And in those few years, from 2016 to 2020, any time you
needed a document that showed something you didn't have, you
just had her make it; right?

A. Pretty much, yes.

Q. Now, I want to switch gears for a moment and talk about
Ms. Jackson.

Ms. Jackson's a sophisticated businesswoman, isn't she?
Yes.

She's been working for decades in the business wor1d?
Yes.

She works on Targe-scale projects for businesses?

Yes.

2 > 2 = 0 >

And she's worked for various companies in corporate

America?

A. Yes.

Q And she's managed projects worth millions of dollars?

A. I mean, I don't know all that. But I'm assuming, yes.

Q She knows how businesses deal with each other; right?
MR. MARSHALL: Excuse me. Can you repeat that

question?

BY MS. CHAIKEN:

Q. She knows how businesses deal with each other?

A. I assume, yes.
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Q. Like, she knows, for example, that companies don't make
upfront payments of $300,000 for contracts that haven't been
signed and deals that haven't been made?

A. I don't know what she thinks or how she perceives certain

things. I don't know.

Q. But she's sophisticated; right?

A Yes.

Q. She's someone who knows business; right?

A Yes.

Q Now, you and Ms. Jackson were married for a long time;
correct?

A. Yes.

Q. And she -- y'all spent a Tot of time together; right?

A. Yes.

Q. And she knew your family?

A. Yes.

Q. And she knew your cousin Andre Gaines?

A. Vaguely, yes.

Q. Yeah. Well, you said you and Andre Gaines worked very

closely in business; right?

A. Yes.

Q And so --

A. This particular project, yes.

Q. And he's your first cousin; right?
A Yes.
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Q. And she knew him?

A. She met him, yes.

Q. Now, you and Ms. Jackson separated around November

of 2019; is that right?

A. I can't recall the date. Somewhere around there.

Q. Okay. It was before you got involved in PPP loan fraud;
right?

A. Yes.

Q. And you testified that that was because she found out you
had been keeping secrets from her?

A. Yes.

Q. And so at that point she didn't trust you anymore, did
she?

A. I don't know -- I can't speak on how she felt or what she
thought.

Q. Well, you testified that's what caused her to file for
divorce; right?

A. My infidelity.

Q. And at that point she knew that you had been keeping
secrets from her; right?

A. I assume that. I don't know. You will have to ask her.
Q. Well, you testified that you told her, that she found out
that you had been unfaithful; correct?

A. I testified what again?

Q. That you had told her or that she had found out that you
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were unfaithful.

A. Yeah. She found out, yes.

Q. And so at that point she knew that you had been keeping
secrets from her because you did not previously tell her you
had been unfaithful; correct?

A. Yes. Yes.

Q. Now, you testified that you went to Montgomery, Alabama,
to look at some real estate; correct?

A. Yes.

Q. And those were the photographs we looked at?

A. Yes.

Q. And those are just photographs of you alone in
Montgomery, Alabama; correct?

A. No. I wasn't alone. Someone had to take the picture.

Q. And what I understood you to be saying is that you were
so intoxicated on this business trip that you don't even
remember who you were with?

A. I said a couple drinks and that was several years ago. 1
said I don't recall.

Q. You don't remember who you were with on a business trip
to scout properties?

A. Not that particular time, no.

Q. And you don't remember when that trip was?

A. Not right offhand, no, not without the pictures. I guess
they had a date on there.
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Q. Was this trip before the pandemic started or after the
pandemic started?
A. I think just -- right after the pandemic, I believe.
Q. After the pandemic started?
A. (Nods head.)
Q. And you have some photographs of you at the Peace and
Justice Memorial Center?
A. Yes.
Q. Did you go into the museum on your trip?
A. I don't know if it was open or not. I'm just -- I'm from

the Midwest and, you know, you seen a lot of stuff growing up
as a kid about history in the south and I was -- I happened to

be there, so I just wanted to see it for myself.

Q. But you don't remember if you actually went and saw it?
A. I don't know if it was open or not.
Q. Now, you have some pictures of a building that has the

number 2307 on it; right? Those were the pictures we looked

at?
A. Yes.
Q. What was the address of that building where you were

going to do the project?

A. I guess it was 23 -- it was the whole building, L-shaped
building.

Q. What was the address of that building?

A. I can't recall right offhand.
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Q. This was a building that you've said you visited several
times?

A. Yes.

Q. And you were going to -- you had plans to do a major

renovation and construction project there?
A. Yes.
Q. And you don't know what the address of that building is?
A. Not right offhand. That's four, five, six years ago now.
Q. Do you have any copies of any real estate Tistings of
that property being for sale?
A. There was a big sign -- there was a big sign in front to
call if you was interested in the building.
Q. That's not in any of your photos, is it?
A. I can't recall. You can pull them back up again and I'1]1
look at them again.

MS. CHAIKEN: Could we pull up 20, please -- sorry,
J20.
BY MS. CHAIKEN:
Q. So Defense Exhibit J20, there's no for sale sign in this
picture, right, or anything about calling for information?
A. Yeah, I don't see it.

MS. CHAIKEN: Exhibit J21, please.
BY MS. CHAIKEN:
Q. This is a picture of a street sign; right?

A. Yes.
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Q. And 27 -- 2307 North Panama, that's not an address that
exists; right?
A. I beg your pardon?
Q. 2307 North Panama is not an address that exists; right?
A. That's the area where the building was.
Q. Okay. But this is not the street that the building is
the address of; right?
A. Are you going to show me the rest of the photos?
Q. Okay. Well, I'm just asking you to confirm that it's not
2307 North Panama because that address does not exist.
A. I can't recall.

MS. CHAIKEN: If you could go to J22, please.
BY MS. CHAIKEN:
Q. There's no for sale sign in this picture; correct?
A. Yes. Right on the other side of the tree there's a big
board. Right where the tree is in front of the building
there's a board right there on the window that says call.
You can see the white board right -- just beyond the tree.
There's a board right there that says if you're interested 1in

this property, call.

Q. Where are you looking?

A. See where the tree is in front of the building where the
L is?

Q. Yes.

A. Okay. Now, if you Took right there, down -- go down just
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below it where the 1imb is, down -- right there. There's a
white board right there with a number for you to call.
Q. Okay. You didn't take a picture of that sign, did you?
A. I don't recall. You got my text messages and all that,
pictures and stuff; right? I'm just asking a question.
Q. Mr. Gaines, have you given all of your text messages that
you have related to this transaction?
A. I'm not trying to be rude or disrespectful. I'm just
saying if you already have all my text messages and
everything, that should be in there because I did take a
picture of it.
Q. Mr. Gaines, Mr. Marshall showed you one text message that

you provided.

A. Well, I mean, there is a sign there that says call this
number if you're interested in the property. And that's what
I did.

Q. Do you have any communications that you had with a real
estate agent about purchasing this property?

A. It was actually privately owned.

Q. Do you have any communications with anybody that you
talked to about buying the property?

A. Not at this time, no.

Q. Do you have any text messages between you and the private
owner or any communications between you and the private owner?

A. Not to be disrespectful, I mean, you guys have all the
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information. I don't have it. I mean, I'm sure if you go
through the text messages or whatever, there should be
something there somewhere.

MS. CHAIKEN: Your Honor, if there's information,
we've not been provided it, so I would --

THE WITNESS: No. You said there wasn't any
information saying where the property was, and it's right
there on the window.

BY MS. CHAIKEN:

Q. Mr. Gaines, I'm asking you if you have any communications
with the owner of this property about buying it.

A. At the time when I called them, yes. After I took the
information off the board, yes.

Q. Okay. And you don't have those here with you, do you?
A. No.

Q. Do you have any communications with a bank or a mortgage
company about getting a Toan to buy the property?

A. Why do I need that when we got the PPP money? I didn't
need a loan from a bank.

Q. Well, you testified that you went on this visit right at
the beginning of the pandemic; right?

A. I said just after the pandemic, just before we got the
PPP 1loan money.

Q. Right. So at that time you didn't know that you were
going to get a PPP loan, did you?
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A. That's not what I stated. I said looked at the building
several times, just before we got the PPP money. When the PPP
money came in, we went back over, looked at it a few more
times, talked to the guy who was selling the building, and
then everything went crazy.

Q. And you don't have any messages that you exchanged with
Andre Gaines about this project you were going to do?

A. If there are, they're in my text messages. And I'm sure
you guys have all that information, that's what I'm saying.
When you gathered all this information about all the documents
I had doctored up, you should have all my text messages and
pictures as well.

Q. Mr. Gaines, have you made all of your text messages

available to anyone in this case?

A. I didn't make any of this available. You guys presented
it to me.

Q. Right. You keep saying that we have your messages.

A. I mean, if you -- all I'm saying -- I'm not trying to be

disrespectful --

MR. MARSHALL: Your Honor, I'm going to object at
this point. He was not under a duty when he was a defendant
in this case to turn over all of his stuff. They had every
opportunity to subpoena records, get court orders, get search
warrants and everything.

THE COURT: What's your objection, Mr. Marshall? I
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mean, you've made a statement about your position on
something, but I'm not sure I heard an objection.

MR. MARSHALL: Asked and answered. It's the same
question going back and forth about these communications.

THE COURT: Ms. Chaiken?

MS. CHAIKEN: Your Honor, I'm allowed to elicit
testimony that he doesn't have anything to corroborate the
testimony he's now giving.

MR. MARSHALL: He answered he doesn't have a copy of
the real estate transaction. And he's answered several
questions along those Tines. And he kept saying, if there's
anything, you should have it, you have all my e-mails, you
have everything.

THE COURT: Ms. Chaiken, anything else in response?

MS. CHAIKEN: No, Your Honor.

THE COURT: Ms. Chaiken, how much more do you have on
this?

MS. CHAIKEN: Not a Tot, Your Honor.

THE COURT: A11 right. 1I'11 give you a little
leeway. I'm not sure he's answered your question, but I think
Mr. Marshall's objection may be well taken if you go on too
much further down this Tine.

MS. CHAIKEN: Ms. Holland, could you please pull up
Government Exhibit 13 -- I'm sorry -- Jackson Exhibit 13.

BY MS. CHAIKEN:
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Q. Mr. Gaines, do you remember Mr. Marshall showed you this
text message?
A. Yes.
Q. Okay. Is this the only text message that you provided
related to any of this having to do with the project and the
payments to Management Resource Services?
A. Maybe it's me, maybe I just don't understand what's going

on because like I said before, I didn't provide anything. You
guys obtained this information and now you've presented it to
me, about some of the things that I've done in the past. So,
therefore, I mean, I don't know. You picked and choosed which
ones you wanted to bring. I don't know.

MS. CHAIKEN: Your Honor, I'm going to move to strike
that as non-responsive.

THE COURT: Al11 right. One moment.

I'm going to deny the motion to strike.

We've been going a good while. Ms. Chaiken, are you
close to the end of your cross or how much more do you have?

MS. CHAIKEN: It would probably be a good time for a
break.

THE COURT: Okay.

Ladies and gentlemen of the jury, we will go ahead
and take a ten-minute break. Thank you.

(The jury exited the courtroom.)

(After a recess at 2:47 p.m., the proceedings
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continued at 3:00 p.m. as follows:)

THE COURT: I understand we have an issue,

Mr. Gaines. Do you need to speak with your attorney? Is that
right?

THE WITNESS: Yes.

THE COURT: Okay. You know, as we discussed, we can
break to let him do that. So we will break and let you have
that conversation separately with your attorney. And then
we'll go back on the record and bring out the jury, okay?

MR. MARSHALL: I guess, for the record, I'm going to
let Mr. Gaines use my phone, I guess.

THE COURT: That's fine.

We're off the record.

(Off-the-record discussion.)

(After a recess at 3:01 p.m., the proceedings
continued at 3:07 p.m. as follows:)

(The jury entered the courtroom.)

THE COURT: Y'all can be seated. Thank you.

And, Ms. Chaiken, you can continue with your
questioning.

MS. CHAIKEN: Thank you, Your Honor.

Ms. Holland, could you please publish Government
Exhibit 1160. And if you could go down to the last page,
please.

BY MS. CHAIKEN:
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Q. Mr. Gaines, do you recognize the signature on this
signature card?
A. Yes.
Q. It's Ms. Jackson's signature?
A. Yes.

MS. CHAIKEN: If you could go to Government
Exhibit 1167, please. If you could scroll down, please.
BY MS. CHAIKEN:
Q. This is the first check that Gaines Reservation & Travel
wrote to Management Resource Services; correct?
A. Yes.
Q. And you testified that it was Andre Gaines who wrote this
check?
A. Yes.
Q. And it was you who told him what to write; correct?
A. Yes.
Q And it was you who gave that check to Ms. Jackson?
A I think we both were there.
Q And it was Ms. Jackson who deposited the check into the
Management Resource's account; correct?
A. Yes.

MS. CHAIKEN: If you could go back up to page 1,
please, Ms. Holland.
BY MS. CHAIKEN:
Q. That's Ms. Jackson's handwriting on the deposit slip;
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correct?
A. Yes.
Q. You recognize it from the time that you were with her?
A. More or less, yes.
MS. CHAIKEN: If you could go back to the check,
please, Ms. Holland.
BY MS. CHAIKEN:
Q. Now, when Ms. Jackson got this check from you, she didn't

ask you why can't you keep this money in your own account
until the project is further underway; right?

A. She could have but she -- that never came up.

Q. She didn't ask you, why are you transferring this to me

now if we don't even own the building in Montgomery, Alabama,

yet; right?
A. Could you ask me that again now.
Q. Well, she didn't ask you why the payment was coming now

even though you didn't even own the building yet; right?

A. Oh. What happened -- what actually happened when we
started moving the money over to MRS was Darrell Thomas had
called me and told me to tell -- he said that the PPP people
were pulling the money back, taking money back from people.
And so we decided to move it before they took it back.

Q. So you wanted to get it out of the Gaines Reservation &
Travel account to hide 1it; right?

A. Well, move it to MRS, move it before they took it back,
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yes.
Q. But Ms. Jackson didn't ask you, you know, why are you
moving it now, we don't even have a project yet; right?

A. I didn't really -- Tike I said before when we talked
about the project, I didn't really go into detail a whole Tot
about what was going to happen with that building at that
time, no. So he just told us we needed to move the money.
And we didn't want them to take it back, so we moved it.

Q. At this time in June 8th of 2020, Ms. Jackson was not

doing any consulting for Gaines Reservation & Travel; correct?

A. No.
Q. And she was not doing any daily business management;
correct?

A. I don't know.

Q. Not that you're aware of; correct?

A. Not that I'm aware of, yeah.

Q. And when you handed her this check for $155,000, she
didn't say, why does it say it's for consulting fees or daily
business management, I'm not doing that, did she?

A. I don't recall.

Q. Now, she also didn't ask you how you got $155,000 in the
middle of a global pandemic, did she?

A. I don't recall.

Q. And at this point in time in June of 2020, the economy

was basically ground to a halt; right?
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A. I don't think -- Georgia didn't shut down, though, did
we?
Q. Businesses were closed; right?
A. I can't recall.
Q. I mean, that was the whole point of the Paycheck
Protection Program, right, was that businesses were losing
money and couldn't pay their employees?
A. Yes.
Q. And all of a sudden you showed up to Ms. Jackson with a
$155,000 check; right?
A. Yes.
Q. And she didn't say, where did you get all this money
from?
A. I don't recall, no.

MS. CHAIKEN: Could you please publish J13.
BY MS. CHAIKEN:
Q. So these are the text messages that you sent to
Ms. Jackson on June 18th of 2020; correct?
A. Yes.
Q. And on June 18th of 2020 you texted her three cashier's
checks she should write and cash she should take out; right?
A. Correct.
Q. And Ms. Jackson went and she got those cashier's check on
the very same day; correct?
A. Yes.
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Q. And you had told her the first check should be to USAA;
correct?
A. I don't remember the order, but yes.
Q. Well, the first one that you texted was USAA; correct?
A. Yes.
Q. And so she knew that that was money that was going to go

to USAA; correct?

A. Yes.

Q. Not to Montgomery, Alabama, or anything having to do with
the real estate project?

A. No.

Q. No, she knew it wasn't; right? She knew it was to USAA?
A. Yes.

Q. And the second one you told her to write was to Capital
One; correct?

A. Yes.

Q. Okay. And so she knew that that was a check that was
going to go to Capital One, not to any real estate project in
Alabama; correct?

A. Correct.

Q. Okay. And she knew that the third one was going to 365
Enterprises, LLC, which is you; right?

A. Yes.

Q. And then you also told her to take out $9,700 in cash;

correct?
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A. Yes.

Q. Was that for the driveway renovation that Ms. Jackson did
in July of 20207

A. I don't recall.

Q. She did get her driveway renovated in July of 2020;
correct?

A. Yes. Yes.

Q. Now, there's no response from Ms. Jackson to these text
messages; correct, on June 18th? The next message is a
message from you on June 19th; correct?

A. Right. Yeah. That's what I'm trying -- I'm trying to
understand the question, I mean, of her responding back.

Q. Okay. So Ms. Jackson did not respond to your text
message and say, wait, hold on, I thought this was for payroll
for a project in Alabama, why are you asking me to write
checks to USAA and Capital One; right?

A. I just asked her to write the checks and pull the money
out and that was it. She didn't respond. But I ended up
getting the checks to the places they need to be.

Q. And she didn't ask you any questions about why, if this
money was supposedly for payroll, you -- she needed to write
checks to banks; right?

A. No.

Q. She didn't say, why can't you use your own money in your

own bank accounts to pay off these auto Toans or whatever
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you're paying off at these banks; correct?

A. You said she -- did she ask me that?

Q. She did not; correct?

A. No. No, she didn't ask.

Q. And then on June 19th you asked her for the account
number and wiring information for Management Resource

Services; correct?

A. Yes.
Q. And that's because you were getting ready to do another
wire?

A Yeah.

Q You were getting ready to do a wire?

A Yes.

Q. Okay. And she just asked you for which account; correct?
A I don't recall.

Q Well, if you just look down at the bottom of the
messages, she said, Ah, good morning --

A. Okay.

Q. -- for which account; right?

A. Yes, I guess that's what that means, yeah.

Q. She didn't say, what are you wiring me, you know, why are
you sending me more money; right?

A. No.

Q. And she didn't say, oh, well, you sent me one check and

it was for payroll, but then you had me pay off your auto
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loans, so I don't want you to send me more money; right?
A. No.
Q. By the time you sent her that wire, at that point she
already knew that what the money was being used for was to pay
off your auto loans; right?
A. I don't know what she knew. I just know that she did the
checks that I needed to get done and sent me the information
to get the wires sent over.
Q. You didn't hide from her what these checks were for;
correct? You told her that they were for USAA and Capital
one; correct?
A. Yes.

MS. CHAIKEN: If you could go to 1125, please,
Government Exhibit 1125.
BY MS. CHAIKEN:
Q. This is the wire transfer confirmation from Gaines

Reservation & Travel to Management Resource Services; correct?

A. Yes.
Q. And Mr. Andre Gaines's name is on this wire transfer;
correct?
A. Yes.

Q. But you went with him to the bank to do this wire
transfer; correct?
A. No. I think he had to make an appointment. He had to

make an appointment. And he was all the way out in 1like
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Dallas, Georgia, somewhere and he said he could handle it.
Q. And you went with him; correct?

A. No, I didn't go with him when he made the actual
transfer.

Q. You gave him the routing information and the account
information for Management Resource Services?

A. I think I did.

Q. You told him what the amount should be of the payment?
A. I believe so.

Q. And you told him what to write as the purpose of the
transfer?

A. I don't recall that, but I know I told him to wire the
money and gave him the information.

Q. And just so the timing is clear, at this point in time
when the wire transfer was sent, Ms. Jackson had already
purchased those cashier's checks to pay off your Tloans;
correct?

A. Yeah. She wrote the checks to USAA and Capital One and
365.

Q. And when she got this wire transfer, your testimony is
she didn't ask you, wow, where did you get another $179,000 in

the middle of a global pandemic?

A. No. She knew it was coming from Gaines Reservation &
Travel.
Q. Before the PPP loan Gaines Reservation & Travel had zero
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business; correct?

A. Yes.

Q. Nothing?

A. Yes.

Q. No money ever; right?

A. Yes.

Q. Okay. Yes, no money ever?

A. I mean, it had just enough to keep the account open, I
guess.

Q. Right. 100 bucks 1in the account?

A. No, I think the business account you had to have at least
1,500 bucks 1in there.

Q. Okay. So if we looked at the business account, would we
see what the activity was in there?

A. I believe so.

Q. The Chase account for Gaines Reservation & Travel?

A. Yes.

Q. And so Gaines Reservation had never before ever had more
than $1,500; correct?

A. Yes. Since the account had actually opened, yes.

Q. And so she just thought all of a sudden Gaines
Reservation & Travel, in the middle of a pandemic, came into
$335,000 that it was sending to her, that's your testimony?
A. Money was coming from Gaines Travel & Reservation (sic),
but she didn't know how we obtained the money.
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Q. And she never asked you how you obtained all that money?
A. No.
Q. Now, Agent Stites interviewed both you -- I'm sorry --
both Ms. Jackson and Andre Gaines in early July of 2020;
correct?
A. Yeah, I'm assuming so. Yes.
Q. Well, you know he did because they called you and told
you afterwards; correct?
A. I think initially when they showed up, I was there.
Q. You were at Ms. Jackson's house; correct?
A. Yes. Yes.
Q. And when Agent Stites called Andre Gaines, you had
several calls with him that day; correct?
A. Yes.
Q. So you knew that Agent Stites interviewed Andre Gaines as
well?
A. I beg your pardon?
Q. You knew that Agent Stites interviewed Andre Gaines;
correct?
A. Yes. Yes.
Q. You knew that Agent Stites gave both of them subpoenas;
correct?
A. I don't know when he gave them -- I'm assuming he did
because they eventually came.
Q. Well, you know that he did because you told Darrell
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Thomas that they had subpoenas; correct?

A. I don't know about subpoenas, but I knew the FBI came.

Q. And you knew that the FBI asked them for records;
correct?

A. I beg your pardon?

Q. You knew that the FBI asked Andre Gaines and Carla
Jackson for records; correct?

A. I don't know what they asked them.

Q. Do you remember discussing with Darrell Thomas when Andre
Gaines was getting ready to send 1in his subpoena response?

A. I don't recall any of that.

Q. Now, you asked Ms. Jackson to draft Mr. Gaines's response
for him, didn't you, Andre Gaines's response?

A. I don't recall that.

Q. Now, on July 27th of 2020, Agent Stites came by

Ms. Jackson's house Tooking for you; correct?

A. I don't remember -- I don't recall the exact date, but he

did come by looking for me.
Q. You remember a date that he was there looking for you?
A. I don't recall that day he came out looking for me. He
called me and he said, You want to try to help Carla and Andre
out.

And I said, Help them out for what? They hadn't done
anything.

And then I asked him -- he was telling me, he said -- no.
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I asked him -- I didn't know if he was a -- who he said he
was. And I asked him, I said, I don't know if you're a
real -- who you say you are. I need some identification or
something. And then I think he showed up a day or so later.
Q. So there was a day that Agent Stites came by
Ms. Jackson's house looking for you; correct?
A. Yes.
Q. And you were there when he came by; correct?
A. No. The first time he came by, he came and he spoke with
her.

Q. I'm talking about the time that he came by Tooking for
you.
A. I wasn't there then.
Q. Okay. After he came by, you texted Darrell Thomas;
right?
A. I don't recall. I'm not saying I didn't text him, I
don't remember the date and, you know, all the other
information behind it. He came -- that's -- he came by. He
called me. And I know I spoke with Darrell because I knew
something wasn't right.

Thank you.

MS. CHAIKEN: I apologize, Your Honor. One moment.

BY MS. CHAIKEN:
Q. You texted Darrell Thomas and you said, The FBI cracker

came by my wife's house again today; right?
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A. Yes.

Q. And then after that that's when Agent Stites called you;
right?

A. I don't know if it was right after that. I don't know
when.

Q. Say that again.

A I don't know if it was right after that or not.

Q. When he called you, you talked to him for a few minutes?
A Yes.

Q And during that conversation, you didn't tell him
anything you've told this jury today; correct?

A. I didn't tell him anything that I told the jury today?
Q. Uh-huh. You didn't tell him anything about a real estate
project in Alabama?

A. No. No.

Q. Okay. When he told you he wanted to talk to you about
the Gaines Reservation & Travel loan, you said you couldn't
talk to him because you couldn't verify who he was; correct?
A. Yes.

Q. And he offered to meet you somewhere and show you his
credentials; right?

A. Yeah. You got to understand at that time, too, we had a
lot of stuff going on out here in the world with, you know --
just a lot of things going on out here in the world. And I

wasn't about to meet him somewhere -- me personally meet him
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to talk with him because anything can happen and then, you
know, who's to say what.

Q. He gave you a 1ot of options for verifying his
credentials; right?

A. No, he didn't.

Q. He told you that you could call the FBI number and give
his name and that they would verify that he was an agent?

A. I don't recall the conversation in its entirety.

Q. He texted you from his personal cellphone number and told

you his name so that you could verify with FBI that he was a
real agent?

A. He did call me and text me from his cellphone, but I
forgot what they called that when they -- yeah, he did call
me.

Q. Okay. And when he texted you his information, you
responded and you said, Wow, a real FBI guy, okay; right?

A. Yes.

Q. After the phone call, you sent a message to Darrell
Thomas where you said, He called my phone and talked to me. I

was short and sarcastic. Right?

A. Yes.

Q. And you and Agent Stites exchanged several messages;
correct?

A. Verbal messages or text messages?

Q. Text messages.
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A. Yes.

Q. And in one of those text messages Agent Stites wrote to
you, Mr. Gaines, you are connected to a significant money
trail from this and other Toans involved in our investigation
to include your connection to Darrell Thomas. Your
cooperation in this investigation can benefit you, Andre and
Carla. 1It's up to you. This investigation is moving quickly,
so it's important that we talk soon; right?

A. Yes.

Q. And you copied that message and you sent it to Darrell
Thomas; right?

A. Yes.

Q. And then you said, This cracker is desperate, didn't you?
A. I don't recall saying that.

Q. If you could turn to the stapled document I gave you. At
the bottom of the first page, that was the text message that
Agent Stites sent to you that you then copied to Darrell
Thomas; correct? Correct? That's the message I just read?

A. Yes.

Q. And then Tater that day you said, This cracker is
desperate; correct?

A. That's what the text says, yes.

Q. And you didn't tell Agent Stites at that point the story
that you told the jury today about the real estate project in

Alabama, did you?
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A. Was I supposed to tell him all of that over the phone
without an attorney representing me?

Q. You didn't tell him anything that you've told the jury
today when he texted you and told you that you were connected
to a significant money trail and your cooperation could help
Andre and Carla and you; correct?

A. No, I didn't.

Q. Instead, you said, This cracker is desperate?

A. That was the text I had sent to Darrell, yes.

Q. Now, Mr. Gaines, you testified that Ms. Jackson had no

idea that you got a PPP loan for Gaines Reservation & Travel;

correct?
A. Yes.
Q. But Ms. Jackson did know that you were working on PPP

loans during that time period, didn't she?

A. Yes.

Q. In fact, you actually had Ms. Jackson fill out a PPP
application for Management Resource Services; right?

A. Yes.

Q. Okay.

MS. CHAIKEN: Your Honor, I'm going to move to admit
Government Exhibit 1228 and the sub exhibits to it pursuant to
Rule 902.11.

MR. MARSHALL: What's the number?

MS. CHAIKEN: 1228.
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MR. MARSHALL: Okay. No objection, Judge.
MS. WEBSTER: No objection.
THE COURT: It's admitted.
MS. CHAIKEN: Thank you.
Ms. Holland, could you please publish 1228.
BY MS. CHAIKEN:
Q. This is an e-mail that you sent to Darrell Thomas on
April 3rd of 2020; correct?
A. Yes.
Q. And you said, Darrell, this my wife. Real shit. Have
this shit in order?
A. Yes.
MS. CHAIKEN: If you could please publish 1228A.

BY MS. CHAIKEN:

Resource Services: correct?

A. Yes.
Q. And this is Ms. Jackson's handwriting on this document
correct?
A. Yes.

Q. She filled this out?
A. Yes.

MS. CHAIKEN: If you could go to page 2, please.
sorry, it's the page 1220 -- I'm sorry. Government

Exhibit 1228B is page 2. Okay.
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BY MS. CHAIKEN:

Q. This was the second page that you e-mailed to Darrell
Thomas?

A. Yes.

Q. And that's Ms. Jackson's signature down at the bottom;
correct?

A. Yes.

Q. And this was dated April 2nd, 20207

A. Yes.

Q And that's when you had her do that?

A Yes.

Q So Ms. Jackson knew as of April of 2020 that you were

working on PPP loans; correct?
A. Yes.
MS. CHAIKEN: Can I have one moment, Your Honor?
THE COURT: Yes.
MS. CHAIKEN: Nothing further.
Thank you, Mr. Gaines.
MS. WEBSTER: I have no questions for this witness.
THE COURT: Mr. Marshall, any redirect?
MR. MARSHALL: Yes, Judge.
THE COURT: Go ahead.
MR. MARSHALL: Can you please pull up Government's
Exhibit 1228 again, please. Or 1221. 1228, I apologize, the

e-mail.
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Ms. Holland, yes, please, do you mind? Thank you.

1228.

REDIRECT EXAMINATION
BY MR. MARSHALL:
Q. So these questions about this PPP loan application,
again, this is -- the government's brought this in about a PPP
loan application form, it looks 1ike it was filled out for --
by Management Resource Services; correct?
A. Yes.
Q. This e-mail from -- do you go by Marty? Is that you?
A. Yes.
Q. So this is April 3rd. These communications -- these
communications with you and Darrell, this is just you and
Darrell. You never include your wife on any of these
communications with Darrell Thomas; right?
A. No.
Q. None of this. So this is stuff that you hide from her;
right?
A. Yes.
Q. So when you finally -- you write this e-mail and it said,

Darrell, this is my wife. Real shit. Have this shit in
order. Is this something -- a PPP loan application that's
going to be created fraudulently for Management Resource
Services or is this a real legit PPP loan application you're

planning?
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A. Legit.

Q. Is that why you tell Darrell, Took, this 1is real shit,
have this 1in order; right?

A. Yes.

Q. So this was -- was this something where Darrell Thomas or
you were going to create employees, fake employees, a number
of employees for Management Resource Services?

A. No.

Q. So if you ever had a conversation with Ms. Jackson about
a PPP loan, were you only -- did you only talk about it in

legitimate Tawful manners?

A. Yes.

Q. Did Ms. Jackson ever fill out a form that had some fake
number of employees on anything?

A. No.

Q. Did she ever have any kind of document where there were
some misrepresentations on any document related to a PPP loan
application?

A. No.

Q. Did Ms. Jackson to your knowledge ever submit any PPP
loan application at all?

A. No.

Q. Okay. Do you recall any discussions that you had with
her about this application form?

A. No.
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Q. No?
A. I don't recall.
Q. A1l right. Let me ask you, how many years were you
married to Ms. Jackson?
A. 18.
Q. 18.

How many years before had you known her?
A. 15, 16, 17, somewhere 1in there.
Q. And Ms. Chaiken had asked you questions about your
ex-wife's a professional businesswoman; right?
A. Yes.
Q. On the up-and-up, she had really good jobs, project
manager?
A. Yes.
Q. Senior positions?
A. Yes.
Q. If Carla Jackson had known you were involved in this type
of real shit or whatever that document says, what would she
have done?

MS. CHAIKEN: Objection, calls for speculation.

MR. MARSHALL: Well, Judge, he's known her his whole
1ife. He probably would know from experience probably how his
wife would react if she knew that he was involved in
fraudulent applications.

THE COURT: Sustained.
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BY MR. MARSHALL:

Q. Mr. Gaines, you were shown several documents by the
government about fake documents being created. Do you
remember that?

A. Yes.

Q. I don't know if you have copies up there on all those
things, but Tet me show you the one that was referenced for

Cabela's CLUB.

A. Yes.

Q. Do you have that document up there?
A. Yeah, it's up there.

Q. Take a Took at it.

It's a three-page document that you were shown?
Yes.

Do you have that in your hand now?

Yes.

What's the date of that e-mail? What year? Front page.
September 3rd, 2017.

And this 1is from who? It's from you?

Yes.

To who?

Marie L.

Is Carla Jackson copied on this e-mail?

No.

5 » 5 » 5 » 5 60 > 0 F

Did you ever tell Carla Jackson about anything related to
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this fake document?

A. No.

Q. Let's go to the one that says changing the address on a
driver's license and expiration date. See if you can find
that document up there.

Well, let's make this quicker. A1l of the documents that
you were shown by Ms. Chaiken related to these fake documents
and these communications with Marie, everything that you were
shown, was Ms. Jackson copied on any of this stuff?

A. No.

Q. Did you tell her anything about these activities that you
were involved in?

A. No.

Q. Were these more secrets that you kept from Ms. Jackson?
A. Yes. The whole thing with the documents is the first
attorney, I only had -- I only met with him one time and he
didn't ask me to provide anything.

Q. Let me just go ahead and keep asking you a couple
questions again, okay?

MR. MARSHALL: Can you please pull up 1228A. I'm
going to go back a 1ittle bit to that PPP Toan application.
Thank you.

Could you go to 1228B. Sorry.

BY MR. MARSHALL:

Q. Do you see this form you looked at earlier? This is
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Government's Exhibit 1228B.

A. Yes.

Q. Again, do you recognize that signature down there?
A. Yes.

Q. Is that Ms. Jackson's?

A. Yes.

Q. Are those her initials along the Teft-hand side?

A. Yes.

Q. Was this loan application ever submitted, ever?

A. No.

Q. Okay. Ms. Chaiken asked you a question about, if I'm
paraphrasing it right, is it unusual for -- unusual for a

professional businesswoman with her background to get money
before a project is even, I guess, in place. I think that's

essentially what she asked.

A. Yes.

Q. Do you remember something 1like that?

A. Yeah, something along those lines.

Q. Do you recall that businesspeople do that actually

oftentimes with projects?

A. I believe so.

Q. Well, have you ever had to hire -- well, you had

an attorney. Do you know that people hire attorneys and pay
them upfront?

A. Retainer fees.
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Q. Right. And that's before they've done any work; right?
A. Yes.
Q. So there are types of business entities where people pay
money upfront before the work is all completed; right?
A. Yes.
Q. And it may be pursuant to a contract or some type of
agreement that's written up; right?
A. Yes.
Q. Let's go back to some of the initial questions that
Ms. Chaiken had for you on -- whether you're being truthful
today and statements you made during your -- I guess your plea
hearing and the factual background.

Do you remember those initial questions?

A. No, I don't.
Q. Do you remember the questions Ms. Chaiken was asking you

about the answers and responses you gave during your change
of plea hearing about a week or so ago --

A. Yes.

Q. -- two weeks ago? Okay. Al1l right.

On the questions related to payroll, when I was asking
you questions about payroll, was I asking you questions about
payroll related to Management Resource Services or was it
whether Gaines & Travel (sic) had payroll all established? Do
you recall?

A. I think it was MRS you was asking me about.
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Q. Okay. Al11 right. Was the plan to have Management
Resource Services set up this program for this project in
Alabama and have payroll administered through Management
Resource Services?

A. Yes.

Q. So in that respect you weren't being untruthful about
anything related to your plea hearing, were you?

A. No. Just some of the stuff, I just didn't understand
what she was asking me at the time.

Q. Okay. Okay. Al11 right.

I want to ask you, follow up with you a 1ittle bit. The
prosecutor asked you some questions about Andre and about
whether Ms. Jackson knew him. And you said vaguely. Flesh
that out a 1ittle bit for the jury.

She met him. Am I correct to say that -- in thinking
that they really didn't hang around or know -- and, you know,
stuff 1like that?

A. No. He stayed in Dallas, Georgia. And if he came out my
way, we were in Tucker, that's a nice haul. He would usually
be riding with me. He would come by the house in Marietta,
we'd get together, go get something to eat, then hang out a
little bit.

Q. Okay. Mr. Gaines, I'm going to see if I can refresh your
recollection. There were some questions asked of you about

whether you knew where this property was in Alabama and so
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forth. Do you remember that?

A. Yes.

Q. I pulled up something on Zillow, and I want to see if
this happens to refresh your recollection a little bit.

A. Yes.

Q. Does this property on Zillow refresh your recollection

of maybe where the location of this particular building was?
A. Yes.

Q. And what is that address?

A. 2306 State (sic) Charles Street -- State (sic) Charles
Avenue.

Q. Is that St. Charles, S-T?

A. Yes. Yes. Montgomery, Alabama.

Q. Does this refresh your recollection maybe in the area
where this particular building was?

A. Yes.

Q. Was this the location where you said you saw a call this
number placard on the window?

A. Yes.

Q. Let me understand. So the prosecutor asked you some
questions about why Ms. Jackson would -- you know, I guess why
wouldn't Gaines & Travel keep this money and why have it come
over to Management Resource Services. Do you know why you did
it that way? What did you testify to earlier?

A. No. Like I said, Darrell had called me and told me to

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT




OO © 0o N O o »~ DN -

N DN N DN NN N A A a a @A a «a «a a .-
(@) AN w N —_ o © (00) ~ » (@) AN w N -

Case 1:20-cr-00296-JPB-CMS  Document 1030 Filed 06/14/24 Page 113 of 198

241

let my cousin know, Andre, that they were taking the money
back.

Q. Okay. So --

A. Reversing the wire. So we decided -- I decided that we
need to -- we both decided we need to move it.

Q. Any of that conversation, did you tell that to Carla
Jackson? Did she know any of that?

A. No.

Q. So what was -- what did you tell Ms. Jackson, what was
her understanding of why she was getting this money, these two
big deposits in her account, where they came from? Did she
know where the -- I mean, 1ike, if it wasn't a PPP loan, where
was the money coming from?

A. No. She didn't ask and I didn't tell.

Q. Do you know anything more about Darrell Thomas's
background, 1ike what jobs he's had in the past?

A. No.

Q. Had he ever worked in banking?

A. Yeah. He told me he did something with hedge funds or
something 1ike that supposedly. That's what I was told.

Q. Do you know if Darrell Thomas had ever suggested that,
1ike, some kind of financing, that he had secured financing in
some way for this project?

A. I can't recall.

Q. So you don't really remember what you told Carla Jackson
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about where the -- where are you getting this money?

A. I didn't say anything about where I was getting the money
from. I just asked her can we move it. And she said yeah.
And that was it.

Q. Well, I just asked you a question, did she know that

Darrell Thomas and you were trying to move money. You said

no.

A. Right.

Q. Okay. So did she know or not know?

A. No. No. She didn't know the money was coming from a PPP
Toan, no.

Q. Did you tell her that Darrell Thomas was telling you to
move money and things like this?

A. No.

Q. I think the prosecutor asked you a question or two about
your interview when Agent Stites, I guess, called you. Was it
a phone call with him or did he come to visit you in person,
do you recall?

A. He talked to me on the phone. He went by the house, but
I wasn't there.

Q. Right. I think there was something, you didn't tell
Agent Stites that you were connected to this real estate
project. Was that the question that was asked of you?

A. Yes.

Q. Well, you had a very short conversation with Agent
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Stites; right? It wasn't very long.
A. Yes.
Q. Right? Was that -- did he ask a question about that?
A. No.
Q. Did you have any other follow-up meetings or interviews
with Agent Stites?
A. Other than text messages, no.
Q. Did he ever try to reach out to your attorney to talk to
you about any information related to the -- to this real
estate project?
A. Not that I recall. No, not that I recall.
Q. Okay.
MR. MARSHALL: Just one minute, Your Honor.
Nothing further, Judge. Thank you.
RECROSS-EXAMINATION
BY MS. CHAIKEN:
Q. Mr. Gaines, do you remember Mr. Marshall just showed you
a computer with an address on St. Charles Avenue?
A. Yes.
Q. And he had said that that was a Zillow page, but it
wasn't a Zillow page; right? It was a Google page?
A. Yeah. Yeah.
Q. So it wasn't 1like a Zillow real estate listing of that
property being for sale; correct?
A. I have no idea.
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Q. Just a picture of a building that he pulled up on Google?
A. No. No. No. The picture he just showed me, I don't
know where he got it from that he just pulled up, but the
picture that you showed me earlier, that's the actual property
where I had gone to 1ook at the property, real estate.

Q. The pictures that were admitted into evidence that we
looked at on the screen?

A. Right.

Q. I just want to be clear about what happened at your plea
hearing, Mr. Gaines. Do you still have that plea transcript
in front of you?

A. Yes.

Q. If you could turn to page 17, please.

A. Yes.

Q. The statements that I made were specific to the wire
transfer from Gaines Reservation & Travel to Management
Resource Services; correct?

A. Am I supposed to be finding this on this page 17
somewhere?

Q. Yes. At the bottom of page 17 I said: On June 22nd,
2020, Defendant Gaines caused a wire transfer to be sent from
Gaines Reservation to a company called Management Resource
Services in the amount of $179,985.72; correct?

A. Yes.

Q. And then I said: The purpose of the transfer was listed
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as payroll services; right?

A. Yes.

Q. And then I said: 1In reality, however, Gaines Reservation

had no payroll and the purpose of the transfer was not payroll

services; correct?

A. Yes.

Q Okay. And you agreed to that; correct?
A. During the plea hearing?

Q. Yes.

A Yes. Yes.

MS. CHAIKEN: Your Honor, I would move to admit
Government Exhibits 1220, 1225 and 1227, and the sub exhibits
to those pursuant to Rule 902.11.

MR. MARSHALL: Judge, I'd object. They're not
relevant still. That's my objection.

THE COURT: A11 right. Can you pass those up or are
these on the disk or the jump drive?

MS. CHAIKEN: Should be on the jump drive.

THE COURT: 1220, 1225 and 12277

MS. CHAIKEN: Yes, Your Honor.

THE COURT: But not the sub exhibits to those?

MS. CHAIKEN: With the sub exhibits, Your Honor.

THE COURT: Ms. Chaiken, what's your response to the
relevance objection?

MS. CHAIKEN: Your Honor, this is 1in response to the
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1ine of questioning about whether the PPP application from
Management Resource Services was intended to be a real
application. These applications for other businesses show
that they all follow the exact same pattern where the business
information was filled out, no employee and payroll
information, and then were being submitted to Darrell Thomas,
who 1is the same person who processed the fraudulent Gaines
Reservation & Travel application.

THE COURT: Mr. Marshall, anything else?

MR. MARSHALL: No, Your Honor.

THE COURT: Overruled. They're admitted.

MS. CHAIKEN: Thank you.
BY MS. CHAIKEN:
Q. Mr. Gaines, you sent PPP applications for various
businesses to Darrell Thomas; correct?
A. Yes.
Q. And those were for businesses that did not have any
employees; correct?
A. Yes.
Q. And you wanted Darrell Thomas to create fraudulent PPP
applications for those businesses, just 1ike he was doing with
Gaines Reservation & Travel; correct?
A. Yes.
Q. And you knew that that's what Darrell Thomas was doing

during this time period; correct?
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A. Yes. I figured it out, yes.
Q. You figured out that he was preparing fraudulent loan
applications; correct?
A. Yes.

MS. CHAIKEN: If you could go to 1227, please.
BY MS. CHAIKEN:
Q. This was an e-mail that you sent to Darrell Thomas on
May 26th of 2020; correct?
A. Yes.
Q. And it was for a company called Main Street Events?
A. Yes.
Q. And you had the name Marvin Hollman associated with it,
but then you said here's my other company; correct?
A. Yes.
Q. And Marvin Hollman is another alias that you use; right?
A. No. No.
Q. It's a name you've had Marie create documents for before;
correct?
A. Yeah. There is a Marvin Hollman.

MS. CHAIKEN: And if you could go to 1227A, please.

BY MS. CHAIKEN:

Q. This was the attachment; correct?
A. Yes.
Q. So you sent Darrell Thomas a PPP application for Main

Street Events?
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A. Yes.
Q. And it left the average monthly payroll, the number of
employees blank?
A. Yes.
MS. CHAIKEN: If you could publish 1225, please.
BY MS. CHAIKEN:
Q. This is a PPP application that you sent to Darrell Thomas
for a business called DUI School; correct?
A. Yes.
MS. CHAIKEN: And if you could go to 1225A, please.

BY MS. CHAIKEN:

Q. This was the attachment; correct?
A. Yes.
Q. You sent him a PPP application for Driving Under

Intelligence, DUI?
A. Yes. Yes.
Q. And, again, the average monthly payroll and the number of
employees was blank?
A. Yes.
MS. CHAIKEN: And if you could go to 1220, please.
BY MS. CHAIKEN:
Q. This was for 365 Enterprises, the business we've talked
about; correct?
A. Yes.

MS. CHAIKEN: And if you could go to 1220A, please.
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If you could go to 1220B, please.
BY MS. CHAIKEN:
Q. This was the PPP application; correct?
A. Yes.
Q. And the PPP application you sent him was blank for
average monthly payroll and number of employees?
A. Yes.
MS. CHAIKEN: If we could go back to 1228A, please.
BY MS. CHAIKEN:
Q. This was the PPP application for Management Resource
Services; correct?
A. Yes.
Q. And, again, the average monthly payroll and the number of

employees was blank?

A. Yes.

Q. And that was the same thing that you had been sending to
Darrell Thomas for other businesses; correct?

A. Yes.

Q. And you knew that Management Resource Services didn't
have any employees; correct?

A. Yes.

Q. And I think Mr. Marshall asked you if you cc'd Carla
Jackson on your e-mail to Darrell Thomas. Do you remember
that?

A. Yes.
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Q. But you didn't conceal from Carla Jackson that there was
a PPP borrower application form for Management Resource
Services because she herself filled this out; correct?
A. Yes.
MS. CHAIKEN: Nothing further. Thank you.
MR. MARSHALL: Ms. Chaiken, can I see the transcript
you were looking at, page 17, please. Thank you.
FURTHER REDIRECT EXAMINATION

BY MR. MARSHALL:
Q. Mr. Gaines, if you can review page 17 and 18 on your plea
transcript. Do you still have that up there in front of you?
A. Yes.
Q Is it highlighted for you as well?
A. No, it's not.
Q It's not? Okay.

So the bottom paragraph, starting on 1ine 22. Read that
paragraph and go into the next page and go through page 7
on -- excuse me, line 7 on page 18.
A. It says, For example, on June 22nd, 2020, Defendant
Gaines caused a wire transfer to be sent from Gaines
Reservation to a company called Management Resource in the
amount of $179,985.72. The purpose of the transfer was listed
as payroll services. In reality, however, Gaines Reservation
had no payroll and the purpose of the transfer was not payroll

services. Instead the transfer was designed to conceal the
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location, nature and source of the fraudulent obtained PPP
loan proceeds by making them appear to be spent on payroll,
while sending them to an account controlled by Mr. Gaines's
ex-wife, Carla Jackson.

Q. Now, again, this is you and Darrell Thomas at the center
of this; is that correct?
A. Yes.
Q. Right?
So all of the -- the statement in your plea transcript in

here, that's a true statement that you made there, right, in

your plea proceeding?

A. Yes.

Q. Or the factual basis that's laid down there for you;
correct?

A. Yes.

Q. So none of this -- none of this addresses Carla Jackson

knowing anything about the nature of the funds that are coming
into Management Resource Services and payroll and their

purposes for payroll; right?

A. Yes.

Q Is this separate, a whole separate thing?
A. Yes.

Q Okay. A11 right.

On that PPP loan application for Management Resource

Services that was shown, that exhibit, was there a point in
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time when Ms. Jackson asked you not to submit that
application?

A. I don't recall.

Q. Okay. Al11 right.

MR. MARSHALL: That's all I have. Thank you, Judge.

Thank you, Mr. Gaines.

THE COURT: Anything else, Ms. Chaiken? Or anything,
Ms. Webster?

MS. CHAIKEN: No, Your Honor.

MS. WEBSTER: No, Your Honor.

THE COURT: Al11 right.

Sir, you can step down. Thank you.

(Witness excused.)

THE COURT: Ladies and gentlemen of the jury, I need
to discuss a couple things with counsel and so I think this is
a good time for you to take a comfort break. I'm going to
discuss some things with counsel and then give counsel and
staff a break as well, so this could be a -- instead of a
ten-minute-er it might be more 1ike a 20-minute-er or so,
okay? Thank you.

(The jury exited the courtroom at 4:01 p.m.)

THE COURT: Y'all can be seated.

MS. WILEY: Excuse me, Your Honor. May I be excused?

THE COURT: You may, Ms. Wiley. Thank you. And we

all hope that you feel better.
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MS. WILEY: Thank you.

THE COURT: Al11 right. Take care.

Mr. Marshall, do you have any more witnesses?

MR. MARSHALL: No more witnesses, Judge.

THE COURT: Do I take it from that that Ms. Jackson
has decided not to testify after consultation with you about
that decision?

MR. MARSHALL: That's correct.

THE COURT: Ms. Jackson, I want to ask you some of
the same questions I asked Mr. Foster earlier. I know that
you've already communicated with your counsel about that
issue, but I just want to make it clear for the record.

First off, you understand that you have a Fifth
Amendment right against self-incrimination; correct?

DEFENDANT JACKSON: Yes.

THE COURT: And you understand that here when you're
on trial, you either get to testify if you want to or you get
to not testify if you want to? Do you understand that?

DEFENDANT FOSTER: Yes.

THE COURT: And do you understand that that's your
decision?

DEFENDANT FOSTER: Yes.

THE COURT: And do you understand that if you choose
not to testify, I will give an instruction that the jury may

not consider the fact that you haven't testified in their
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deliberations? Do you understand that?

DEFENDANT FOSTER: Yes.

THE COURT: And you've discussed this decision with
your attorney. Do I understand that correctly?

DEFENDANT FOSTER: Yes. Yes.

THE COURT: And is it your decision, having discussed
that with him and having understood your rights, that you've
decided not to testify?

DEFENDANT FOSTER: Yes.

THE COURT: Al11 right. Thank you very much.

A1l right. What we'll do is we'll go back on the
record and I'11 let you rest, Mr. Marshall.

But Tet me ask the government if they anticipate
whether or not there will be any rebuttal case?

MS. CHAIKEN: A very brief one, Your Honor. Like
five minutes, less than five minutes.

THE COURT: Will that be on the subject of the
government's motion to admit evidence of the co-defendants'
guilty pleas or will it be on something else?

MS. CHAIKEN: No. Your Honor, after considering the
totality of Mr. Foster's case, we're not proceeding on the
grounds we articulated in our motion.

However, one of the areas that we do intend to get
into on rebuttal is just to establish that Gena Pyfrom-Foster

is one of the individuals who was charged, not pleaded guilty
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but charged, because we do believe that a misimpression may
have been created with the jury that she has escaped any
culpability for her conduct by virtue of questions as to the
number of people charged, then going through some, but not
all, of who those people were, and then presenting a
significant amount of evidence in the defense case about Gena
Pyfrom-Foster and her involvement. So we just want to clear
that up on rebuttal.

THE COURT: A1l right. Very well.

MR. MARSHALL: Judge?

THE COURT: Yes.

MR. MARSHALL: Just -- as far as timing, I guess when
we formally rest our case, I'm going to renew our Rule 29
motion again.

THE COURT: I understand. 1I'1l1 ask, I guess,
after -- you can renew it then or you can renew it after the
government gives its rebuttal case.

MR. MARSHALL: That's fine, Judge.

THE COURT: A1l right. Let's all go ahead and take
our own comfort break, then we'll come back and I'T1 let
Mr. Marshall formally rest. And then we'll hear the
government's rebuttal case, all right?

MS. CHAIKEN: Thank you.

(After a recess AT 4:06 p.m., the proceedings

continued at 4:21 p.m. as follows:)
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THE COURT: Are we ready to bring out the jury? I'm
going to assume yes.

Let's bring out the jury, please.

(The jury entered the courtroom at 4:23 p.m.)

THE COURT: Y'all can be seated.

Mr. Marshall?

MR. MARSHALL: Your Honor, the defense rests.

THE COURT: Al11 right. Thank you, Mr. Marshall.

Ms. Chaiken, anything in rebuttal?

MS. CHAIKEN: Very briefly, Your Honor.

The United States calls Special Agent Stites to the
stand.

THE COURT: Very well.

He's been previously sworn, so I think we're okay.

JOSEPH STITES
a witness herein, was further examined

and testified as follows:

FURTHER REDIRECT EXAMINATION
BY MS. CHAIKEN:
Q. Agent Stites, I promise this will be shorter testimony
for you today.
Do you recall being asked questions about how many people

were charged in connection with your investigation?
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A. Yes.
Q. Do you recall Ms. Webster identifying who some of those
people were?
A. Yes.
Q. Were the people that she listed all of the people that
have been charged in connection with this case?
A. No.
Q. Tell me whether Gena Pyfrom-Foster has been charged with

PPP fraud in connection with this investigation.
A. Yes, she has.

MS. CHAIKEN: Nothing further, Your Honor.

THE COURT: Any cross?

MS. WEBSTER: Yes.

FURTHER RECROSS-EXAMINATION

BY MS. WEBSTER:
Q. Agent Stites, do you know when she was charged?
A. I don't recall the date, but I can Took at the criminal
information to see what the date was, if you have that.
Q. Was it in 20237
A. I believe so.

MS. WEBSTER: Thank you.

MR. MARSHALL: No questions, Your Honor.

MS. CHAIKEN: Nothing further, Your Honor.

THE COURT: Sir, you can step down.

(Witness excused.)
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MS. CHAIKEN: That concludes our rebuttal case, Your
Honor .

THE COURT: AT11 right. Ms. Webster, Mr. Marshall,
any rebuttal to the rebuttal?

MS. WEBSTER: No rebuttal, Your Honor, but we have
motions.

MR. MARSHALL: No rebuttal, Judge. We have motions
too.

THE COURT: AT11 right. Ladies and gentlemen of the
jury, the evidence in this case is now closed. You'll receive
instructions from me in the morning. And you will also hear
closings from the attorneys in the morning as well.

I'm going to go ahead and release you for the night.
You're reminded of your instructions for breaks, most
importantly, not to talk to anyone about this case, including
yourselves, until deliberations begin. And although the
evidence is closed, deliberations don't yet start. I'l1 be
very clear to you when I tell you to go start your
deliberations. So at this point do not speak to anyone,
including yourselves, about this case. And, of course, don't
do any research about this case in any way.

I hope you have a wonderful early evening. And we
will see you tomorrow at 9:00. Thank you.

(The jury exited the courtroom at 4:26 p.m.)

THE COURT: Y'all can be seated.
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Ms. Webster, Mr. Marshall, you've noted you had some
renewed motions. Do you want to state those for the record?

MS. WEBSTER: Yes, Your Honor.

We renew our motion under Rule 29 for judgment of
acquittal on all counts against Mr. Foster on the same basis
as we articulated yesterday.

I'm sorry, one second.

(Pause 1in proceedings.)

MS. WEBSTER: We don't believe the government has
shown that he has any -- has proven -- has met its burden to
establish that he was acting with the requisite mens rea, that
there was no intent, specifically as to the money laundering
count, that -- and there was no evidence that he actually
accessed the funds.

I think we proved during our defense case that the
funds that were the subject of Count 59 were withdrawn
during -- were withdrawn by someone with access to the account
and that Ms. Pyfrom-Foster was the only person with access to
that account.

And then as to the remaining counts, again, the
government has not called anyone who will identify Mr. Foster
as the actual participant in the case. I think that's the
basis for the renewed Rule 29 motion, Your Honor.

THE COURT: Thank you.

Mr. Marshall?
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MR. MARSHALL: Judge, we'd renew our Rule 29 motion
on the same bases yesterday generally for both counts. Even
with the testimony of Mr. John Gaines, I don't think it
changes any of the arguments I said yesterday; no direct
evidence that my client had knowledge of the source, the
illegal source of the funds, or that the purpose was to
conceal the funds as part of the financial transaction.

The government's case is built primarily on
circumstantial evidence and we just don't think it's met the
standard for proof beyond a reasonable doubt.

I did want to address one more just minor argument
related to that -- not to the constructive amendment argument,
this is more just sufficiency of the evidence on the elements,
Judge.

On Count 46 -- and this may be a little bit premature
for my Rule 29 on this issue, but on Rule 29, the elements of
the offense that we have in the proposed jury instruction --
and I know we're not there yet, but the third element of that,
and this is request number 26, says -- and this has to be
proven beyond a reasonable doubt -- money or property did come
from a specified unlawful activity, specifically wire fraud.

So the jury is going to be instructed and they will
get a definition of what wire fraud is. And if this comes in
as is, as this instruction, that transaction was not wire

fraud. It was different. So I think this element that the
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jury is going to be instructed on, I mean, I would argue in
closing that they would have to find him not guilty because --
on Count 46 because it was not wire fraud.

So I'd just make that now preliminarily as a Rule 29
motion for acquittal and additional bases just on that
argument, too, Judge.

THE COURT: A1l11 right. Thank you.

Ms. Chaiken, what's your response to both motions?

MS. CHAIKEN: Your Honor, on the last point raised by
Mr. Marshall, that's a misstatement of the law and I think a
misunderstanding of what the elements are. The third element,
which refers to the money being derived from a specified
unlawful activity, specifically wire fraud, is a reference
to where the money came from that was the source of the
transaction, which in this case is the PPP loan fraud, which
has been proven to be a wire fraud.

The third element has nothing to do with whether the
financial transaction involves a wire transfer or a check or
anything else. It's a reference to the fact that the source
of the money has to be wire fraud, just as it could be a bank
fraud or it could be some other specified unlawful activity.

And so not only do we think it's not grounds for a
Rule 29, but we also think it would be inappropriate argument
to the jury because it misstates what the Taw is and what the

elements are.
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As far as the remaining arguments, Your Honor, we
would rest on what we argued yesterday. We believe our case
has gotten stronger after the defense cases than it was
yesterday.

THE COURT: Al11 right. Thank you.

I'm going to deny the motions at this juncture as
well. I believe that the evidence viewed in the 1light most
favorable to the government was sufficient -- or is sufficient
for a rational trier of fact to find guilt beyond a reasonable
doubt as to both defendants on the charges.

A1l right. Let's go ahead and have a discussion of
the jury instructions.

I have in front of me Document 840, the parties'
consolidated jury instructions.

Before we begin, are there any of these that we
think, now that we know what's come in and hasn't come 1in,
don't apply at this point? I think there may be some.

MS. CHAIKEN: Can we have a moment to look through
them, Your Honor?

THE COURT: Sure.

MS. WEBSTER: Your Honor, we will withdraw our
request for number 11, the identification instruction. So
that can be resolved. And I do think a couple of other ones
no longer apply.

THE COURT: And on number 11, that was just requested
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by Mr. Foster, not by Ms. Jackson.

Is that correct, Mr. Marshall?

MR. MARSHALL: That's correct.

THE COURT: Okay. So we will -- we're off the record
for one moment.

(Off-the-record discussion.)

THE COURT: So we'll strike number 11. 1It's
withdrawn.

MS. CHAIKEN: So, Your Honor, I think 6A will no
longer be in because neither defendant testified.

THE COURT: Does everyone agree, 6 is out?

MS. CHAIKEN: 6A.

THE COURT: 6A?

MR. MARSHALL: Yes.

MS. WEBSTER: 6A is out, yes.

THE COURT: Okay.

MS. CHAIKEN: I think with 12, 12C and D are out
because no defendant testified.

THE COURT: Does everyone agree?

MS. WEBSTER: Yes.

THE COURT: Hold on one second.

MR. MARSHALL: 12B, Judge?

THE COURT: 12C and D.

MR. MARSHALL: Yeah, C. C and D are out, yes.

THE COURT: Okay. We all agree on that. One moment.
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I'm sorry.

Go ahead, Ms. Chaiken.

MS. CHAIKEN: So I think 12B is out because nobody
was impeached by a felony conviction. So that would leave us
with 12A.

THE COURT: Everyone agree, 12B is out?

MR. MARSHALL: Yes.

MS. WEBSTER: That's fine, Your Honor.

THE COURT: Okay. Go ahead, Ms. Chaiken.

MS. CHAIKEN: Your Honor, we think number 13 is --
should be out because I don't think there was any witness who
was impeached by reputation or opinion about truthfulness.

MS. WEBSTER: We agree.

MR. MARSHALL: Agree.

THE COURT: Al11 right. 13 is out.

MS. CHAIKEN: Your Honor, I think 14 should be out as
well because I don't believe character evidence was presented
as to any defendant.

MS. WEBSTER: We agree.

MR. MARSHALL: Agree.

THE COURT: Al11 right. 14 is out as well.

MS. CHAIKEN: So 15 is -- I think we need to Took at
15 because 15 is when a co-defendant with a plea agreement
testifies. And here Mr. Gaines testified, but the instruction

refers to the government making a plea agreement with a
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co-defendant in exchange for his or her testimony.

So I haven't fully read through it, but I think we
should put a pin in that as something that may need to be
removed.

THE COURT: Come back to 15 and discuss that.

MS. CHAIKEN: I think 16 should be out because no
404 (b) evidence was admitted.

THE COURT: Everyone agree, we should delete 167

MS. WEBSTER: Agreed.

MR. MARSHALL: Yes. Agreed.

THE COURT: A11 right. And so here's what I have for
discussion. I think there was -- we need to discuss
number 10, number 15, 26, 32. And then there was a
supplemental request to charge by Foster.

Has the government now received that, Ms. Webster.

MS. WEBSTER: Yes. I believe it was e-mailed to all
parties.

THE COURT: Okay. We need to discuss all those --
yes.

MS. WEBSTER: I'm sorry. To be clear, we filed one
under seal yesterday that we have not distributed, but we are
doing right now. And then there was one that we just filed
within the past half an hour that was sent to all the parties.

THE COURT: Okay. Well, I haven't even seen that one

yet. I saw the one from last night, but I now see that my
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inbox includes an e-mail from 4:37. It's 4:38.

MS. WEBSTER: Yes. Yes.

THE COURT: We'll Took at that, too.

MS. WEBSTER: Were you done listing the other ones we
need to address?

THE COURT: I think that covers the ones that someone
had lodged an objection on.

MS. WEBSTER: I think that we have an objection to
30, maybe.

THE COURT: Oh, I forgot to 1list 30. Yes. I have
that tabbed as well. Sorry.

So two supplemental requests, 32, 30, 26, 10 and 15;

right?

MS. WEBSTER: That's correct, Your Honor.

MS. CHAIKEN: Yes, Your Honor.

THE COURT: AT11 right. Why don't we just take those
in order.

Number 10 1is confession or statement of multiple
defendants. The issue here is, I believe, that the
instruction references, After being arrested or detained, you
must consider that evidence with caution and great care.

I understand the government's concern that this is
about when somebody is -- makes a statement after being
arrested or detained. And, obviously, that's not what

happened here.
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I know, as you state, Ms. Webster, that Mr. Foster
did make a statement but it wasn't after arrested or detained.

Here's a potential solution. We could just say --
and I'm just editing out a 1ittle bit of this. We could say,
If the government offers evidence that a defendant made a
statement or admission to someone, you must decide for
yourself, and then just read the rest of the instruction.

Is that agreeable to everyone?

MS. CHAIKEN: That's agreeable to us, Your Honor.

MS. WEBSTER: Yes, Your Honor.

MR. MARSHALL: Yes, Your Honor.

THE COURT: Okay. We'll do that.

Did you get that, Ms. Mueller?

MS. MUELLER: Yes. So everything after "someone"
comes out?

THE COURT: Yeah. So you say, Or admission to
someone, you must decide for yourself. And then we have the
rest of it. Okay.

Moving to 15, give me one moment to look back at
that.

Ms. Chaiken, do you take issue with number 157

MS. CHAIKEN: Your Honor, I don't think it applies
given the circumstances of the testimony in this case because
it suggests that a witness with a plea agreement may have

testified in the hopes of gaining more favorable treatment.
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And that -- Mr. Gaines is the only witness or only
co-defendant with a plea agreement and he testified on behalf
of the defense.

So this was obviously put in there with the
expectation that there may be co-defendants with plea
agreements who testify for the government. I don't think it
applies anymore.

THE COURT: Ms. Webster or Mr. Marshall?

MS. WEBSTER: I don't have strong feelings about
this, so I'11 defer to whatever Mr. Marshall says.

MR. MARSHALL: Well, I'd 1ike to change the wording
entirely around. You know, if you have someone that's coming
in without a plea agreement, that --

THE COURT: I'm sorry. You lost me there. You want
to what?

MR. MARSHALL: Well, I'd Tove to tailor this towards
somebody that comes in in the situation that my client did --
that Mr. John Gaines came in to testify. But I don't really
have an objection to removing this, Judge. It doesn't apply
to the facts of this case.

THE COURT: Al11 right. So just so the record's
clear, everyone is amenable to deleting number 15.

Correct, Ms. Chaiken?

MS. CHAIKEN: Yes, Your Honor.

THE COURT: Correct, Ms. Webster?
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MS. WEBSTER: Yes, Your Honor.

THE COURT: Correct, Mr. Marshall?

MR. MARSHALL: Yes.

THE COURT: AT11 right. Let's move to on 26. And,
again, give me one moment.

I guess are there two issues here? One is the
original issue, which is the added language in the paragraph
to prove the element of concealment on page 44. And then
there's the additional issue that Mr. Marshall raised. Is
that the universe of what we need to discuss as to 267

MS. CHAIKEN: Yes, Your Honor.

THE COURT: Okay. Let's take those in order then.

And, again, one moment.

A1l right. Ms. Webster, you wanted to add this
language to the pattern, I believe. So I'l1l hear from you
first.

MS. WEBSTER: Yes, Your Honor.

The language comes from the Supreme Court's decision
in Cuellar, and the Eleventh Circuit's decision in Johnson.
And it is necessary to define the element of concealment,
which is an essential element of this concealment money
laundering offense.

And so the instruction currently does not define what
it means to conceal or disguise or that the purpose has to be

to conceal and not -- that the purpose has to be to conceal,
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not merely the effect. And so this Tanguage, which I don't
think there's any dispute is an actual and correct statement
of the law, I think it's necessary for the jury to fully
understand what it must find in order to convict the defendant
under -- of concealment money laundering.

THE COURT: Al11 right. Thank you.

Mr. Marshall, anything from you on this before I hear
from the government?

MR. MARSHALL: No. Judge, we support Foster's
request for that additional language.

THE COURT: Ms. Chaiken?

MS. CHAIKEN: Your Honor, there's a lot of language
in various case law about what different statutes and criminal
statutes require that are not included in the pattern. This
language that's been added is from cases that are more than
15 years old. And the Eleventh Circuit pattern jury
instructions have been updated since then.

We're not aware of any authority holding that the
pattern jury instructions are in any way insufficient or
inaccurate. They're used regularly in this district. And
the -- I'm sorry, I'm just scrolling up to the element.

The element of concealment, as it's explained in
the pattern instruction, is that the defendant knew the
transaction was designed in whole or in part to conceal or

disguise the nature, location, source, ownership or control of
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the proceeds.

Design is the same thing as purpose, that's what the
jury is being told, is that the transaction has to be designed
to conceal. And we don't think that anything further needs to
be explained on that.

THE COURT: Al11 right. Thank you.

Anything else, Ms. Webster?

MS. WEBSTER: No, Your Honor.

THE COURT: Al11 right. I think it's a fair statement
of the Taw.

As far as the age of those cases, I guess it depends
on your perspective. Maybe it's an oldie but goodie from
Mr. Foster's perspective. So I'11 allow that Tanguage in.

MS. WEBSTER: Thank you.

MR. MARSHALL: You will, Your Honor, yes?

THE COURT: Yes.

MR. MARSHALL: Thank you.

THE COURT: And then, Mr. Marshall, you wanted to be
heard on the wire fraud issue? I think Ms. Chaiken had
already stated her piece on that.

MR. MARSHALL: Yeah. Judge, I'11 withdraw that. If
there's an issue, Judge, I may file something additional, but
I'11 withdraw my argument.

THE COURT: A1l right. So that request is withdrawn.

Nothing to rule on there.
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Let's go to 30.

And, again, one moment while I look over my notes.

A1l right. Let me hear from all of you on this.

MS. CHAIKEN: Your Honor, we request the deliberate
ignorance instruction. We believe that, especially in light
of the testimony that was given today by Mr. Gaines, there's
been ample evidence from which the jury could conclude that
Ms. Jackson buried her head in the sand to avoid finding out
what the source of the PPP Toan funds were.

We believe we can prove actual knowledge as well,
but the Eleventh Circuit has held that this instruction is
appropriate where the jury, based on the evidence -- or when
the evidence could support both actual knowledge or deliberate
ignorance. And here the evidence we heard today established
that she knew Mr. Gaines was involved in PPP loan
applications, she had filled one out for herself. And shortly
after that received a huge amount of money and didn't ask any
gquestions about where it was from and what the source of it
was, from a business that had never before given her money or
had any business.

And so we think the facts we've heard today strongly
support, at the very least, deliberate ignorance. And we'd
ask the instruction be given on that basis.

THE COURT: Let me hear from Mr. Marshall first on

this one. And then I'm happy to also hear from you,
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Ms. Webster.

MS. WEBSTER: Thank you.

MR. MARSHALL: Judge, even with Mr. Gaines's
testimony, Judge, I just -- there's no other evidence in the
case, any kind of e-mail, anything where it even infers
Ms. Jackson was trying to avoid getting knowledge about the
source of the funds. We already know -- there's just no
directives. It's all between Darrell Thomas and John Gaines.

Even if we accept the testimony that Ms. Jackson knew
about PPP loan applications, I asked Mr. Gaines about that,
about that e-mail, and he said, well, that communication with
Mr. Thomas was because it was going to be a legit PPP Tloan
application. And he didn't want that S-H-I-T messed up for
his wife. I don't think that there's any evidence in the
record that shows that Ms. Jackson was deliberately trying to
not gain knowledge about the illegal source.

And, again, Judge, we have to remember the witnesses
that would have been great for the government to help fill in
the backstory to this are, you know, Mr. Andre Gaines, who
could have testified, and Mr. Darrell Thomas. I just don't
think there's evidence to support this charge. And especially
based on citations that I put on page 50, Judge.

THE COURT: A11 right. I'm going to be blunt. T,
frankly, can't imagine a case where deliberate ignorance is a

more appropriate charge based on the Gaines's testimony that
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we had for several hours this afternoon. It strikes right at
the heart of this instruction in my opinion based on the
evidence.

And I've looked at those citations, and I understand
that this is not something to be given frequently, but in a
case like this, it seems like it's wholly applicable, at least
as to Ms. Jackson in her case.

But let me hear from Ms. Webster vis-a-vis
Mr. Foster. And I'm not even sure the government wants the
instruction as to Mr. Foster.

MS. CHAIKEN: Your Honor, we don't really have a
view as to how the Court should address who it's as to.

THE COURT: Al11 right. Well, Ms. Webster, if you
take issue with it, perhaps I can model this to apply to only
one defendant then.

MS. WEBSTER: Yes, Your Honor. We do take issue
with it. So I think if the Court's going to give it to
Ms. Jackson, then we would request that the Court instruct the
jury that it only applies as to Ms. Jackson and does not apply
as to Mr. Foster.

THE COURT: Al11 right. I'11 do that without
objection from the government.

So, Ms. Mueller, let's start that one, you know,
we'll have the title, "Deliberate Ignorance As Proof of

Knowledge."
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And before I say the words "if a defendant's
knowledge," I'11 start off by saying, This next instruction
applies only to the government's case against Ms. Jackson. It
does not apply as to the government's case against Mr. Foster.

Let's move on to number 30 -- 32 we don't need
because there's the stipulation; right? Does everyone agree?

MS. CHAIKEN: Yes, Your Honor.

MS. WEBSTER: Yes.

MR. MARSHALL: Yes.

THE COURT: Okay. Then we've got the supplemental
request to charge. And I know those were all coming in here
as we were -- or I'd seen one of them, but not the other, and
the government, I guess, hadn't seen either of them.

So why don't we take a short recess just in place.
But if anybody wants to walk down the hall for a few minutes
for a comfort break, we'll do that as well. We'll just all
get back on the record here in, you know, maybe ten minutes or
so. Okay?

We're in recess. We don't need to stand up. Thank
you.

Thank you, Officer.

(After a recess at 4:54 p.m., the proceedings
continued at 5:13 p.m. as follows:)

THE COURT: I assume the government's had a chance to

look over these two supplemental requests?
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MS. CHAIKEN: We have, Your Honor.

THE COURT: Let's take them in order.

First off, defendants' theory of defense. Any
objection to that by the government?

MS. CHAIKEN: Yes, Your Honor.

THE COURT: Go ahead.

MS. CHAIKEN: I apologize, Your Honor, I just put
lotion on.

THE COURT: Take your time.

MS. CHAIKEN: Just before I touch my computer. Sorry
about that.

Your Honor, we were looking at United States v. Orr,
0-R-R. It's 819 at F.App'x 756. 1It's an Eleventh Circuit
case from 2020.

THE COURT: I'm sorry, that cite again? 18 F.App'x
11567

MS. CHAIKEN: No, sorry. 819 F.App'x 756.

THE COURT: Al11 right.

MS. CHAIKEN: One moment, Your Honor. My computer is
freezing up on me.

So, Your Honor, in that case, the Eleventh Circuit
explained that a theory of defense instruction is not
appropriate where it is Tittle more than a defendant-friendly
commentary on the evidence and where it's argumentative.

And the Court in that case said, Our cases hold that
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a defendant is not entitled to an instruction that is more in
the nature of Tlegal argument or a judicial narrative of his
version of the facts than an objective instruction on the Taw.

The Court in that case held that the district court
did not err by refusing to give the instruction in that case.
And that if the district court had given the instruction, it
would have impermissibly placed the defendant's desired
factual findings into the mouth of the Court instead of
fulfilling its role of providing the jury with neutral
guidance about the issues for deliberations.

And those are the same issues that we think
Mr. Foster's proposed instruction raises. It is basically a
closing argument as to what Mr. Foster believes the facts have
shown in the case, but it doesn't set forth any statement of
the Taw as to an element or something that would require
acquittal that he -- you know, that he doesn't think has been
proven. It's more in the nature of just legal argument as to
what the evidence has shown. And he's asking the Court to
instruct the jury as if that's an instruction on the Taw. And
that is our -- the basis for our objection.

THE COURT: A1l right. Ms. Webster, I mean, that's a
2020 case, which would seem to be Tater than your other Fifth
Circuit cases and -- that you cite. And I guess you have an
Eleventh Circuit from '86.

And then you've got some other cases cited, but as
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far as the ones that would say, you know, you're entitled to
this, it looks 1ike that's the Lively case?

MS. WEBSTER: Yes, Your Honor. And --

THE COURT: It seems 1ike -- I guess I -- obviously I
want to look to the most recent Eleventh Circuit case on this.
Ms. Chaiken's citing something from 2020. I know that's a
F.App'x case, but still persuasive authority, I guess.

MS. WEBSTER: Yes, Your Honor. But I think if you're
looking at the actual instruction that was requested in Orr,
it's quite different from what we had requested. So in that
case it is I think someone who was interacting with someone
who was underage online.

And so the instruction says, A major component of
the entertainment on the Internet is the rapid repartee, in
addition to having imaginative fun. When engaging in Internet
role play, people love to experiment with their personas.
Typically people weave a bit of truth about themselves with a
great deal of imagination and/or exaggeration.

And it goes on 1like that, just sort of describing,
1ike, general hypotheticals -- or not hypotheticals, but
generally the idea behind role playing online. That's not at
all what we have asked for, Your Honor.

So our proposed instructions specifically are tied to
the counts and -- that are charged against him and identifies

the piece -- or the element that we do not feel has been
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established.

And so I think that -- and it's also phrased instead
of in the Tanguage of these are facts, which I feel Tike is
how the instruction in Orr is phrased, our instruction is
phrased in the language of, Mr. Foster contends that the
government has not shown. And, you know, he contends that
there is no evidence that the PPP applications were submitted
to the banks with his knowledge.

And then as to Count 59 specifically, Mr. Foster
contends that the government has not shown that he was a
willing participant.

And so I think that the instruction that Orr is
responding to is quite different from the argument that -- or
from the proposed instruction that we have submitted. And I
think our instruction is permitted under the Eleventh Circuit
decision 1in Lively and would ask that it would be given.

THE COURT: Ms. Chaiken?

MS. CHAIKEN: Your Honor, the requested instruction
that was at issue in Lively was -- it was a short instruction
that said, Members of the jury, you are hereby instructed that
after the arrest of David Richards, who was an alleged
co-conspirator, on March 24th of 1985, he became the
government's agent and informer and thereafter could not be a
co-conspirator with William David Lively because one who acts

as a government agent and enters into a purported conspiracy
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in the secret role of an informer cannot be a co-conspirator.

That was a theory of defense that was based on the
law that you cannot be a co-conspirator if you are a
government informer. And so that instruction was instructing
the jury as to law that it should consider 1in its
deliberations that could impact how it -- how it deliberates
and what verdict it reaches.

Whereas here, I think in looking at the theory
of defense instruction, there's no additional law or no
additional concept that is not covered in the jury
instructions that the defense is asking the jury to be given.
They're just asking basically for their closing argument to
be included in the jury instructions and characterize the
evidence as part of a jury instruction.

THE COURT: A1l right. Thank you, Ms. Chaiken.

Yeah, Ms. Webster, you know, we -- it seems like what
was at issue in Lively, as Ms. Chaiken just quoted, was
something that does go to the law involved. Whereas, in the
2020 Eleventh Circuit case, you know, it talked about Tittle
more than a defendant-friendly commentary on the evidence and
putting the desired factual findings into the mouth of the
Court. That seems to be exactly what you're doing here.

I mean, you highlighted your word "contends," but I
would say that that's putting me in the realm of what's the

2020 case -- what was the name of that case?
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MS. CHAIKEN: It was Orr, 0-R-R.
THE COURT: Orr? O0-R-R? Yeah.
So I'm inclined to sustain the government's
objection, but I want to -- it's a conditional ruling. I want

to read those cases in their entirety. And happy to hear
tomorrow morning if anybody has any additional cases to point
to me, but I just think the Orr case is persuasive because as
you read this, it's not filling in for the jury anything about
the Taw Tike in Lively, it's essentially just kind of, hey,
I'm the judge and here's the defense, here's the defense case.
And that seems to be, you know, what the Orr case is saying is
not necessary.

So I'11 look over the cases, but just for planning,
I'11 tell you that I'm leaning to sustaining the government's
objection on that.

Let's move to --

MR. MARSHALL: Judge, I have no objection obviously
to that charge anyway. Just wanted to put that on the record.

THE COURT: Al11 right. Thank you, Mr. Marshall.

No dog in that hunt, I guess you would say?

MR. MARSHALL: I mean, I'm sitting back here.

THE COURT: Al11 right. Let's move to the next one.

This involves Mr. Dixon. 1Is there an objection,
Ms. Chaiken, to this?

MS. CHAIKEN: There is, Your Honor.
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THE COURT: Okay. Go ahead.

MS. CHAIKEN: Your Honor, the case -- the first case
that Mr. Foster cites in footnote 1, he has the quote from the
Eleventh Circuit in United States v. Raphael, 487 F.App'x 490,
which says, The Eleventh Circuit Court of Appeals has not yet
addressed the issue of whether the government's refusal to
grant immunity to a witness may serve as a basis for a missing
witness instruction.

The very next sentence of that case, which is not
included in this footnote, is, But every circuit to have
considered this question has held that the government's mere
ability to grant immunity without more does not make a witness
who invokes the Fifth Amendment right not to testify
peculiarly available to the government within the meaning of
the missing witness rule.

And there are cites to a Fifth Circuit case, a Second
Circuit case, a First Circuit case, a Ninth Circuit case, a
Seventh Circuit case and a DC Circuit case.

So every circuit that has considered this issue has
unanimously held that the government's ability to grant
immunity to a witness cannot serve as a basis for this missing
witness instruction. And here, Your Honor --

THE COURT: One moment, Ms. Chaiken, I'm sorry.

Go ahead, Ms. Chaiken. Sorry for the interruption.

MS. CHAIKEN: Your Honor, the proposed instruction
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here says it was particularly within the power of the
government to grant immunity to Ricky Dixon. And that, in the
circumstances in which this has happened in this case, is not
true.

The first time we heard of any request for immunity
was this morning, minutes before Mr. Dixon was here. A grant
of immunity to a witness requires multiple levels of approval,
both from our office and from the Department of Justice. And
this case has been on the trial calendar for nine months. We
have not heard about it until this morning. And it would be,
I think, very misleading to suggest to the jury that we could
have decided to grant Mr. Dixon immunity and have him testify
under these circumstances because we could not have done so.

I also don't think any record has been made that
Mr. Dixon would have given favorable testimony to the defense.
We asked them to do so. They refused to do so and to say what
he was going to testify about, how they knew that, what they
expected him to say.

And so I think in the circumstances where Mr. Dixon
has already invoked the Fifth in the presence of the jury,

Ms. Webster was permitted to ask him a series of questions as
to which she knew he was going to invoke the Fifth and
basically allowed her to just say whatever she wanted in the
presence of the jury and have him invoke the Fifth, I think

the inference, whatever it is, you know, has already been
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presented to the jury. But I don't think there's any basis,
both given the Taw and given the circumstances here, to
instruct the jury that Mr. Dixon would have provided favorable
evidence and to suggest to the jury that the reason why we
didn't grant him immunity is because we didn't want him to
testify favorably to the defense.

THE COURT: Ms. Webster, let me hear from you. Also
I would be interested to hear from you about the -- and, you
know, as Ms. Chaiken was reading it, I was also pulling up the
case and reading it myself.

One moment.

I guess I'd 1ike to hear you regarding the selective
quotation there. I mean, you quoted, This Court has not yet
addressed the issue of whether the government's refusal to
grant immunity to a witness may serve as a basis for a missing
witness instruction, but you didn't give me -- and obviously
Ms. Chaiken Tooked at the case and gave me, and simultaneous
with that, my law clerk had pulled the case and sent to me the
second sentence right after that that says, But every circuit
who has considered this question has held, et cetera.

So I'm, frankly, a Tittle concerned by that.

MS. WEBSTER: Your Honor, may Ms. Durrett address
this issue? She was researching it while I was --

THE COURT: Yes. 1I'd be happy to hear from whoever

Mr. Foster's counsel elected to give me just part of that.
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MS. DURRETT: Your Honor, it's me. I'm the one that
wrote that and sent that to the Court.

The "without more" part of those cases is without a
showing that the testimony would be favorable. So the cases
say you can't just say, okay, they didn't grant him immunity
so we should be able to have an adverse inference in this
case. It's that you have to have a witness who is
particularly within the control of one of the parties and that
you can show that the testimony would be favorable that you
want.

And so that's the "without more" component, Your
Honor, that we can show that the government had the ability to
grant immunity. Mr. Berne requested that immunity. The
government denied that request. And Ms. Webster did put on
the record that Mr. Dixon would testify in a favorable way.

THE COURT: Well, did the government deny the request
or did Ms. Chaiken say she doesn't have the ability to do
that, which I think is true? Ms. Chaiken does not sit there
as a Department of Justice of one. She didn't have the
ability at that moment to grant the immunity.

I mean, could someone have requested that we pause
the case and take a week for it to go up to Washington, DC,
and back down? Perhaps, but no one did so. So her statement
that she didn't have the ability to do that was true. I mean,

Ms. Chaiken doesn't have the ability to grant Mr. Dixon
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immunity as we were sitting here today.

MS. DURRETT: That's right, Your Honor. But the
government also didn't bring Mr. Dixon to testify in this
case. They had the ability to bring him as a witness. So the
cases talk about the -- how a witness is available to both
parties; right?

So typically in a situation where a witness is
unavailable, they're unavailable to both parties. But we
can -- we have a showing here where the witness was only
unavailable as to us. And that's because the government could
have brought him, they could have given him immunity to
testify, but they chose not to do so. So we are the party
that is -- that he is unavailable to. And that's what the
cases talk about. And the government didn't say that it would
have tried to get immunity.

THE COURT: I'm sorry?

MS. WEBSTER: I think that what the -- if I recall
correctly, and I obviously don't have the transcript in front
of me, but I think that what the government --

THE COURT: One moment.

Your instruction, It was particularly within the
power of the government to grant immunity to Ricky Dixon, who
could have given material testimony on an issue in the case,
but that's just different than the situation we have.

I mean, you called -- you decided to call -- I mean,
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there were dozens of co-defendants the United States could
have called or the defense could have called. I assume the
decision was made not to call co-defendants because all of
them had been engaged in -- or most of them had been engaged
in fraud, so perhaps they're not the best witnesses. But this
is a situation in which you called the witness. And as we've
seen, calling these co-defendants, some of them decide to
invoke their Fifth Amendment rights. Mr. Dixon did. Some of
them don't. Mr. Gaines testified in great detail.

And so at that moment the government didn't have the
ability. And I think that's what Ms. Chaiken said, is -- and
we can, you know -- when was that? Was that this afternoon or
was it this morning?

MS. CHAIKEN: It was this morning, Your Honor. And I
believe we said we don't have authority to do that.

THE COURT: And you don't; 1is that correct, as an
officer of the court?

MS. CHAIKEN: No. We -- and with Mr. Moore, who is
here from the Department of Justice, that imposes even greater
approval requirements on the grant of immunity because we
would each need to get approval from that -- from our --
through our respective processes.

THE COURT: Al11 right.

Ms. Durrett, go ahead.

MS. DURRETT: Your Honor, I mean, I think that what
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we've said is our position, that we believe that he was
unavailable only as to us, and for that reason we think we're
entitled to the instruction.

MS. CHAIKEN: Your Honor?

THE COURT: Yes.

MS. CHAIKEN: I pulled up the first case that was
one of the cases cited in the Raphael decision about other
circuits that have considered this issue. It's a Fifth
Circuit case, United States v. Rios, 636 F.3d 168. It's a
Fifth Circuit case from 2011.

And in that case the Fifth Circuit said -- well, the
defendant in that case argued that a particular witness was
peculiarly within the government's control because the
government had the ability to grant immunity. And further the
defendant argued that the witness's testimony allegedly would
have been relevant.

The Court then went on to say, The Fifth Circuit has
yet to address whether a witness who relies upon his or her
constitutional right not to testify is peculiarly within the
government's control. Every circuit that has considered the
question, though, has held that the government's ability to
grant immunity does not make a witness who invokes the Fifth
Amendment right not to testify peculiarly available to the
government.

That was not dependent in any way on whether or not
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the person -- or that the defendant had made a showing that
the testimony would have been favorable; it was just
addressing the question of whether the government's decision
not to grant immunity makes the witness peculiarly within the
government's control.

And then the Court went on to say -- the Court went
on to say, Some circuits have provided an exception where
there's a substantial showing of an abuse of prosecutorial
discretion or where circumstances indicate that the witness
would have been exculpatory.

And the Court then went on to say, Requiring a
missing witness instruction each time the prosecution decides
not to immunize a witness would constitute a substantial
judicial encroachment upon prosecutorial discretion.

In addition, a prosecutor's decision not to grant
immunity does not categorically give rise to an inference that
the witness's testimony would be unfavorable to the
government.

And the Court then goes on to say, We conclude that
the government's failure to grant immunity to a witness who
invokes the Fifth Amendment right not to testify does not by
itself entitle a defendant to a missing witness instruction.

The defendant in that case did not argue
prosecutorial abuse of discretion, so they need not consider

whether exceptions apply.
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THE COURT: Al11 right. I think that's persuasive
authority and I think it applies here. I mean, there's no --
is there any prosecutorial abuse here, Ms. Durrett? I mean,
the prosecution was faced with this immunity issue on the fly
and said it didn't have the authority to do that, which is
true, right during the trial anyway. And no one requested a
pause for them to go up the flagpole for that.

MS. WEBSTER: Your Honor, to jump in, we can -- I can
review the transcript later, but I think -- I may be wrong,
but I thought what the government said was, we don't have the
authority to do that and we're not going to do that. And so
they did not indicate that there was any willingness to try;
therefore, pausing the trial to allow that to happen would
have been futile because there was no indication of any
willingness by the government to do so.

And I just want to go back and make very clear that,
based on our conversations with Mr. Dixon's attorney, there is
a very clear belief on our part, and I think -- I want the
record to be clear that Mr. Dixon's testimony would have been
favorable because he would have said that Darrell Thomas told
him to identify Teldrin Foster. And we have a good faith
basis for saying that. That is not speculation. And I think
I put that on the record this morning, but I just want to be
very clear about that. And I think that's all.

THE COURT: Why don't you both give me briefs on this
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by 9:00 tomorrow morning. You can just restate what you've
already stated if you don't have anything new, or if you have
something new, you can add it so I have it all in one place.

Ms. Lee, let's tell the jury, if we have the ability
to get in touch with them, to not come until 10:00. I want to
make sure I've read the proper cases on this one before we
make any decision.

Actually, get me those by 8:30, if you can. That'1]
give me -- in addition to looking over some things this
evening, it'11 give me 8:30 to 9:30 to review your filings
and then 30 more minutes to talk to you about it if I need it
before we bring in the jury at 10:00.

And I'11 also look back further on the theory of
defense cases which I want to read through.

A1l right. Anything else from anyone this evening?

MS. CHAIKEN: Your Honor, as far as the time
limitation for closing arguments, I had previously, when there
was still four defendants, requested 90 minutes. I would Tike
to revise that request to 75 minutes.

THE COURT: Okay. And how much time do each of the
defendants want?

MS. WEBSTER: I'm going to request 60, but I don't
think I will talk that long.

THE COURT: Al11 right.

Mr. Marshall?
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MR. MARSHALL: How much time, Leigh Ann?

MS. WEBSTER: I requested 60.

MR. MARSHALL: Yeah. No more than an hour, Judge. I
think that's appropriate. 60 minutes.

THE COURT: A11 right. Well, if -- Ms. Chaiken, if
you need a full 75, you can have it.

Ms. Webster, if you need a full 60, you can have it.

Mr. Marshall, do you know what I'm about to say?

MR. MARSHALL: Same thing I hope, Judge.

THE COURT: Yes. If you need a full 60, you can have
it, but I would hope that each of those can be shorter than
that.

MS. WEBSTER: Your Honor, I'm sorry, we did have one
issue. I am slightly concerned, based on some of the answers
to cross-examination yesterday, that I feel T1ike I should
renew our motion in Timine about the government taking
inconsistent positions between this trial and then its
positions at Gena Pyfrom-Foster's sentencing hearing.

And it's Timited to -- currently to this issue, which
is that on the stand the -- I believe that the agent denied
that they were -- that Gena Pyfrom-Foster was hiding her
communications with Darrell Thomas from Mr. Foster.

And I crossed him on that a little bit more, but at
Ms. Foster -- or Ms. Pyfrom-Foster's sentencing hearing, the

government specifically stated, There is, if anything, an
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indication Ms. Pyfrom-Foster's communications with Darrell
Thomas that she was hiding from her husband, that she was
talking to Darrell Thomas directly. She talks about Ted all
the time in a negative way in her WhatsApp messages. And then
she says there was no indication she was being forced to do
any of this, she was hiding that she was doing it from

Mr. Foster.

And so while we are not currently asking for, you
know, any sort of information to go back to the jury, I just
wanted to put on the record that if the government takes a
position that's inconsistent with its statements, that -- or
implies that, you know, Ms. Pyfrom-Foster and Mr. Thomas were
all communicating with Mr. Foster together, especially during
the relevant time periods, that we believe that -- we would
believe that that would be objectionable and will object at
the time.

So I just sort of wanted to put that on the record at
this point.

THE COURT: So noted.

Anything else from anyone this evening?

MS. CHAIKEN: Your Honor, does the Court instruct the
jury before or after closing arguments?

THE COURT: I usually do it after.

MS. CHAIKEN: After? Okay.

MR. MARSHALL: Your Honor, does the jury get a copy
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of the jury instructions, a printout to take back for
deliberations?

THE COURT: Would everyone Tike that?

MR. MARSHALL: I would for Ms. Jackson.

MS. CHAIKEN: Yes.

MS. WEBSTER: Yes.

THE COURT: Ms. Webster? Al1 three of you do?
That's fine.

MS. CHAIKEN: Your Honor, should we prepare a copy of
the indictment to be sent back to the jury?

THE COURT: Yes. I thought we discussed that at the
pretrial conference and that y'all were doing that. Do I
misremember?

MS. CHAIKEN: I'm probably misremembering, Your
Honor .

MR. MARSHALL: Judge -- I'm sorry.

MS. WEBSTER: I don't know that I remember what the
conversation was, but is it --

THE COURT: I thought we breached that subject, but I
may not remember. I assume --

MS. CHAIKEN: Yeah. I mean, we think --

THE COURT: I don't know how they could do their work
without it; right?

MS. CHAIKEN: I agree, yes.

MS. WEBSTER: We agree.
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THE COURT: Ms. Webster and Mr. Marshall, it sounds
like they agree as well.

MR. MARSHALL: (Nods head.)

THE COURT: I guess that there were going to be
some -- then there's the stipulations about the banks or
whatnot, was that changed to company one, bank one or
something, and then there was a stipulation about that. So
I'm not sure how that all panned out.

MS. CHAIKEN: Correct, Your Honor. We have the
stipulation that has the chart of what the entities correspond
to. And my understanding was that when the Court explained
the indictment or told the jury that they were going to get a
copy of the indictment, it would let them know that they would
have this chart with them, is my understanding.

So we'll send back the jury instructions, the
indictment, the stipulations, the exhibits obviously.

I think that's it.

THE COURT: Okay.

MR. MARSHALL: Your Honor, I have one more comment on
the jury instructions I don't think we raised. Sorry.

MS. CHAIKEN: Oh, I did have one more question, Your
Honor. Sorry.

THE COURT: Hold on. Let me finish my notes, then
I'1T hear from Mr. Marshall, then I'11 hear from you, please.

Okay. Mr. Marshall.
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MR. MARSHALL: Judge, on request to charge number 19,
did we discuss that, by chance? This has to do with the
introduction to offenses instructions, that's request to
charge number 19. Since we don't have the same defendants in
the case, we have to modify that language in the first
paragraph and downward.

THE COURT: A11 right. This is just what y'all sent
me. So what do you want to change from what you've sent me
that you wanted earlier?

MR. MARSHALL: Well, it just Tays out which
defendants are charged with which counts. So Defendant Gaines
should not be in here anymore. So that needs to be deleted,
that 1ine in the first paragraph where it says, Defendant
Gaines 1is charged in Counts 6 through 8, Count 37 and Counts
44 through 47.

The next 1ine goes out with Defendant Baptiste.

Defendant Jackson can stay in there, just take the
"and" out and leave it as -- you know, fix it that way.

The second paragraph, the Defendants Gaines, Baptiste
or Foster, that needs to be changed as far as the conspiracy.

And I don't represent -- I don't know, Leigh Ann, if
you want to talk about that, how that goes.

MS. WEBSTER: Yeah. The next paragraph, so the third
paragraph should also be modified to just say other charge --

other counts charged. I don't think anything -- I mean, it's
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just who's charged. I don't think the substance of anything
needs to change.

MR. MARSHALL: Yep. It's just who is charged.

THE COURT: Al11 right. So just so we're clear on
this -- and I don't think this is any issue, I don't hear
Ms. Chaiken saying anything -- but on request to charge 19,
we're going to delete, starting with Defendant Gaines, that
line, the entire next 1ine, and then through -- 48 through 507?

MS. WEBSTER: Correct.

THE COURT: Okay. And then we're going to delete the

words "Gaines," "Baptiste" in the second paragraph, and we're
going to delete the words "Gaines," "Baptiste" in the third
paragraph; correct?

MS. WEBSTER: Yes.

THE COURT: Correct, Mr. Marshall?

MR. MARSHALL: Yes, Judge.

THE COURT: Correct, Ms. Chaiken?

MS. CHAIKEN: Yes, Your Honor.

THE COURT: Ms. Mueller, do you have that?
Wonderful. A1l right. Thank you.

I need to hear from Ms. Chaiken on something else.
I'1T be reviewing your filings that I get by 8:30 tomorrow
morning. At 8:30 tomorrow morning, I'd Tike the -- any of the

paralegals involved in the case that have been tracking all

the exhibits and Ms. Lee to meet to make sure we have a stack
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of exhibits ready. You know, if that's not planned in
advance, you know, we'll have the instruction -- I'l1 give
them the instructions, I'11 tell them to go deliberate and,
hold on, we'll get you the exhibits, and then it's an hour
later before y'all have the exhibits ready to go back.

So I would 1ike between 8:30 and 9:30 for that to be
done by everyone concerned. Y'all can compare 1lists and make
sure the stack 1is accurate.

Ms. Chaiken, you had an additional issue?

MS. CHAIKEN: Your Honor, just a question as far as
the exhibits going back. Does the Court want us to send back
a list of our exhibits that have been admitted to aid the jury
or not?

THE COURT: If everyone wants to put a list together,
that's one combined 1list, that's not objectionable to anyone,
I'd be happy to have you do that. But to the extent we're
going to get into disputes about how something's labeled, we
won't have any lists.

So if y'all can agree on a combined 1list of exhibits,
what they are, I'm happy to send the 1list back. But if
sending a list back is going to mean that we're going to need
to have a conversation about how to describe something, you
know, I'11 cross that bridge when we come to it, but I can
tell you I'm probably not going to want to have that

conversation.
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MS. CHAIKEN: Understood, Your Honor. We'll talk to
defense counsel.

THE COURT: Anything else?

MR. MARSHALL: Ms. Chaiken, verdict forms?

Sorry, Judge. We have one or two issues with the
verdict forms or what are suggestions. We want them ready
tomorrow.

It can probably be done tomorrow if you want, Judge.

THE COURT: No, let's go ahead and do it tonight.
Thank you for the reminder.

I, frankly, hadn't -- as to the verdict form, I had
seen these come in. I didn't know there was much controversy
about them. I was under the impression there wasn't. Let me
know what you disagree on, if any.

I'm looking at Document 841, parties' proposed
verdict form. And then I'm looking at 842 and 845.

MS. CHAIKEN: Your Honor, I'm not sure which docket
entry is which one because I'm looking at the Word documents.
But we are in agreement with Mr. Foster as to the verdict
form, that was an agreed verdict form.

With respect to Ms. Jackson's verdict --

THE COURT: So just so the record is clear, and I
think it's -- 841 is parties' proposed verdict form as to
Mr. Foster. And that's, yeah, correct where I flipped and

didn't see any issues.
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And then 842, that's Baptiste. We don't need to
concern ourselves with that.

But 845 1is the proposed verdict form regarding
Ms. Jackson. Give me one moment.

MR. MARSHALL: I can make this quick, Judge.

THE COURT: Yes.

MR. MARSHALL: I don't demand that we take our
request that we take the word "unanimously" out. I think that
was the only remaining issue on mine; right? I think?

MS. CHAIKEN: Well, also you had wanted -- you had
wanted to delete, As to Count 46 of the indictment charging
money laundering, you had just wanted it to say, We the jury
find Defendant Carla Jackson.

MR. MARSHALL: We can Tleave that in, Judge. I have
no objection.

So it can be, As to Count 46 of the indictment, leave
all that in and unanimously.

THE COURT: AT11 right. So it sounds Tike any
objections the defense had to the government language are
withdrawn.

MR. MARSHALL: Yes.

THE COURT: So we have an agreed-upon form as to
Ms. Jackson as well.

I guess the only 1issue 1is that the government had

noted that the order of guilty, not guilty was different in

UNITED STATES DISTRICT COURT - OFFICIAL CERTIFIED TRANSCRIPT




OO © 0o N O o »~ DN -

N DN N DN NN N A A a a @A a «a «a a .-
(@) AN w N —_ o © (00) ~ » (@) AN w N -

Case 1:20-cr-00296-JPB-CMS  Document 1030 Filed 06/14/24 Page 173 of 198

301

Ms. Marshall's (sic) than in Mr. Foster's.

MS. CHAIKEN: Right. Yes. I mean, we just think it
should be consistent, whatever it is.

MR. MARSHALL: Judge, I'd just prefer the other.
It's always ordered guilty, not guilty, but, you know, there's
a presumption of innocence and I 1ike the not guilty appearing
first.

MS. WEBSTER: We would also not mind not guilty
coming first, but I don't feel strongly about it.

MR. MARSHALL: But I wouldn't want them -- if they're
inconsistent between --

THE COURT: Al11 right. Let's just --

MS. WEBSTER: -- all of them, it would be a problem,
between the two.

THE COURT: Ms. Chaiken, do you have any position on
this?

MS. CHAIKEN: Your Honor, we're fine with whatever
order. If Mr. Foster wants to reverse those because it's a
long verdict form with a 1ot of counts. You know, it would
just take longer to switch the not guiltys and guiltys on that
one than to switch the guilty and not guilty on Ms. Jackson's.

THE COURT: It sounds like Ms. Webster's willing to
be the scrivener to make those administrative changes. 1Is
that right, Ms. Webster?

MS. WEBSTER: I thought I was making it easier by
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agreeing with Mr. Marshall, but sure, we can change it, yes.

THE COURT: Yeah. Okay. Well, those will -- we'll
keep Ms. Jackson's verdict form the way it is, and then
Ms. Webster will get us a new verdict form that reverses the
guilty, not guilty order.

And I will speak with you at 9:30 regarding that one
open issue about Ricky Dixon.

And I'11 also look back and -- I've read excerpts of
the cases on the other issue, but I'l11 go back and read the
entirety of those cases and let you know if I've changed my
mind on that or if you have any additional argument on that.

I hope all concerned have a good evening.

(After a recess at 5:54 p.m., the proceedings

continued on February 14, 2024, as follows:)
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