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IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH 

 

 

UNITED STATES OF AMERICA, 

 

 Plaintiff, 

 

v. 

 

ALLISON MARIE BAVER, 

 

 Defendant. 

 

 

 

DEFENDANT’S MOTION TO DISMISS 

COUNTS 1-9 OF THE INDICTMENT 

 

Case No. 2:21-cr-00520 

 

Judge Jill N. Parrish 

 

 Under Rule 12(b)(3)(B) of the Federal Rules of Criminal Procedure, the Defendant 

Allison Marie Baver, through counsel, submits this motion and moves to dismiss the Indictment 

and each count therein as follows: 

 Counts 1-8 of the indictment are defective on the grounds of charging attempt 

when the underlying statute does not include attempt within its scope;  
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 Counts 1-5, 7 and 8 are defective on the grounds that the charges represent the 

same offense in more than one count (multiplicity);    

 Count 6 is defective on the basis that  ABE’s Loan Application  should be 

considered in its entirety and when considering all relevant documents and evidence it is clear 

that the Defendant did not make a false statement; and    

 Count 9 is defective as there is no legal basis for Count 9. 

INTRODUCTION 

 Ms. Baver was indicted on December 15, 2021 for eight counts of False Statement to a 

Bank under 18 U.S.C. § 1014 and one count of Money Laundering under 18 U.S.C. § 1957. The 

Indictment alleges that Ms. Baver made or caused to be made certain false statements about her 

business (Allison Baver Entertainment, “ABE”) on PPP loan applications. The Indictment 

specifically alleges that Ms. Baver made six false statements through Lendio (a loan application 

and matching service) to North Eastern Bank and two false statements to Meridian Bank. The 

alleged false statements all relate to ABE’s average monthly payroll and the number of 

employees. The Indictment further alleges that Ms. Baver “did knowingly make and attempt to 

make the false statements . . . with the purpose of influencing the actions of banking institutions, 

the deposits of which were then insured by the FDIC.” Id. ¶ 20.  

 Count 9 alleges that Ms. Baver knowingly engaged and attempted to engage in a 

monetary transaction by, through, and to a financial institution, affecting interstate commerce, in 

criminally deprived property of a value of greater than $10,000 when she transferred $150,000 of 

ABE’s PPP funds to Company X to invest in a film entitled No Man of God.  
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FACTS 

1. In April 2020, in the roll out of the PPP loan application process, Ms. Baver used 

Lendio to draft a PPP loan application electronically.  

2. The Government’s evidence states that every time Ms. Baver updated the 

electronic application through Lendio, a new Docusign document was created and sent to 

Northeast Bank. See Interview of Brian Pinheiro, attached hereto as Exhibit A. However, the 

bank considered each Docusign document to be part of the same application because they all had 

the same application ID number. Id. 

3. Despite using Lendio for assistance in preparing the PPP loan application, Ms. 

Baver never completed the application or submitted it for approval through Lendio. See April 16, 

2020 email from Lendio, attached as Exhibit B (“Unfortunately, it appears your application was 

either missing data or had invalid information and we were not able to submit it for approval.”).  

4. On April 24, 2020, Allison Baver completed and submitted one PPP loan 

application (“Application”) to Meridian Bank on behalf of ABE. See PPP Borrower Application 

Form, attached hereto as Exhibit C. 

5. As part of that Application, Baver also submitted a Good Faith Certification 

(“Certification”), which was a certification required by the CARES Act demonstrating the need 

for the loan and submitted in the form of a letter.  

6. Baver also engaged in email communications with Meridian Bank as part of the 

consultation process, said communications are part of the application process.   
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ARGUMENT 

I. MOTION TO DISMISS STANDARD.  

 

For purposes of a Motion to Dismiss under Rule 12 of the Federal Rules of Criminal 

Procedure, the court must take all well pled facts alleged in the Indictment as true.1 “A court can 

dismiss an indictment pretrial for legal deficiencies, such as where it fails to allege a crime 

within the terms of the applicable statute.”2 In considering a motion to dismiss, a court “may 

make preliminary findings of fact necessary to decide the legal questions’ presented by [the 

Motion], but ‘the court may not invade the province of the ultimate finder of fact.’”3 The fact 

finder “is concerned with the general issue of guilt,” but a motion that requires some factual 

determinations may still “be decided before trial if trial of the facts surrounding the commission 

of the alleged offense would be of no assistance in determining the validity of the defense,” or in 

other words, the pretrial claim is not “intertwined with evidence concerning the alleged 

offense.”4 This Motion seeks dismissal of Counts 1-5, 7, and 8 of the Indictment against Ms. 

Baver based solely on legal issues which requires only one factual determination by the Court: 

Ms. Baver only submitted one final PPP application for approval (Count 6). This fact is not in 

dispute, does not overlap with any material elements of the charged crime, and therefore is 

appropriate for the Court to find this fact in the context of a Motion to Dismiss.  This Motion 

seeks dismissal of Count 6 on the basis of the Court looking at what should fairly be considered 

and finding that, when considered in totality, the evidence is defective and does not constitute a 

crime.   

                                                 
1 United States v. J & J Truck Leasing, Inc., 258 F.Supp. 105, 107 (D. Kan. 1966). 
2 United States v. Hoskins, 73 F.Supp.3d 154, 161 (D. Conn. 2014) 
3 Hoskins, at 161 (quoting United States v. Nukida, 8 F.3d 665, 669 (9th Cir. 1993)).  
4 United States v. Nukida, 8 F.3d 665, 669 (9th Cir. 1993). 
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II. COUNTS 1-5, 7, AND 8 OF INDICTMENT SHOULD BE DISMISSED AS 

DEFECTIVE. 

 

A. The Government alleges 8 counts of attempt to make a false statement to a 

bank, when no such crime exists in the statute.  

 

“[I]t is well settled that the only attempts to commit crimes which are made Federal 

crimes are those specifically so proscribed by Federal Law.” United States v. Joe, 452 F.2d 653, 

654 (10th Cir. 1971). Counts 1 through 8 of the Indictment allege that Ms. Baver “did knowingly 

make and attempt to make the false statements” listed in the Indictment “for the purpose of 

influencing the actions of banking institutions . . ..”5 However the language of 18 U.S.C. § 1014 

only criminalizes “knowingly mak[ing] any false statement or report . . . for the purpose of 

influencing in any way the action of” a bank, and makes no mention of attempt. Because federal 

law has not included attempt in the statute, the Indictment is defective as it seeks to charge Ms. 

Baver with attempted making of false statements to a bank, a crime that does not exist. For these 

reasons, the attempt charges in Counts 1-8 should be dismissed with prejudice.6 

 B. Counts 1-5, 7, and 8 are multiplicitous and should be dismissed. 

 “An indictment is multiplicitous when it charges a single offense as an offense multiple 

times, in separate counts, when, in law and fact, only one crime has been [allegedly] 

committed.”7 “The making of a number of false statements to a lending institution in a single 

document constitutes only one criminal violation under 18 U.S.C. § 1014.”8 Here, the 

Government has charged Ms. Baver with 8 counts under section 1014 for ultimately only one 

                                                 
5 Indictment, ¶ 20 (emphasis added). 
6 Ms. Baver seeks to dismiss Count 6 on alternative grounds. 
7 United States v. Chacko, 169 F.3d 140, 145 (2d Cir. 1999). 
8 United States v. Pierce, 733 F.2d 1474, 1476 (11th Cir. 1984) (quoting United States v. Sue, 586 F.2d 70, 71 (8th 

Cir. 1978)).  
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PPP loan application document. Each count addresses an update that Ms. Baver made to ABE’s 

online application while she was in the process of drafting the application. The undisputed 

evidence is that Ms. Baver did not complete ABE’s PPP loan application in one sitting, but made 

changes to ABE’s electronic application over time. Although it is not clear from the Indictment, 

the undisputed evidence is that ABE only actually submitted one final PPP loan application to 

Meridian Bank. The other charges in the Indictment are related to saved changes Ms. Baver 

made on ABE’s application before the final version was submitted to the bank. The Government 

has identified each instance in which Ms. Baver saved ABE’s application as a separate charge, 

which is both factually and legally incorrect. 

 First, for a statement to be made to a bank as required by section 1014, the statement 

must have actually been submitted to the bank – mere assembly of information for an application 

is not sufficient to meet the elements of the crime.9 For all but one of the 8 counts against Ms. 

Baver for making a false statement, only one was actually submitted to the bank for approval. 

The remaining 7 were updates or changes to an ongoing electronic application which had not 

been submitted for approval. 

 Second, as detailed above, section 1014 does not encompass attempt, and therefore to the 

extent the Government considered Ms. Baver’s updating of ABE’s draft application to be an 

attempt to make a false statement, this is also legally defective.  

 

 

 

                                                 
9 Reass v. United States, 99 F.2d 752, 755 (4th Cir. 1938). 
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III. COUNT 6 SHOULD BE DISMISSED AS BAVER DID NOT MAKE A FALSE 

STATEMENT TO MERIDIAN BANK.   

 

A. PPP loan guidance required the filing of a Good Faith Certification by the 

borrower in conjunction with the Application. 

 

  On April 23, 2020, the Small Business Administration (SBA), in consultation with the 

Department of Treasury issued additional guidance concerning the implementation of the PPP, 

established by section 1102 of the Coronavirus Aid, Relief, and Economic Security Act (CARES 

Act or the Act).  This additional guidance was set forth in FAQ 31, which states as follows: 

1. Question: Do businesses owned by large companies with adequate sources of 

liquidity to support the business’s ongoing operations qualify for a PPP loan? 

 

Answer: In addition to reviewing applicable affiliation rules to determine eligibility, 

all borrowers must assess their economic need for a PPP loan under the standard 

established by the CARES Act and the PPP regulations at the time of the loan 

application.  Although the CARES Act suspends the ordinary requirement that 

borrowers must be unable to obtain credit elsewhere (as defined in section 3(h) of the 

Small Business Act), borrowers still must certify in good faith that their PPP loan 

request is necessary.  Specifically, before submitting a PPP application, all borrowers 

should review carefully the required certification that “[c]urrent economic uncertainty 

makes this loan request necessary to support the ongoing operations of the 

Applicant.”  Borrowers must make this certification in good faith, taking into account 

their current business activity and their ability to access other sources of liquidity 

sufficient to support their ongoing operations in a manner that is not significantly 

detrimental to the business.  For example, it is unlikely that a public company with 

substantial market value and access to capital markets will be able to make the 

required certification in good faith, and such a company should be prepared to 

demonstrate to SBA, upon request, the basis for its certification.  

 

B. Baver filed the required Good Faith Certification in conjunction with ABE’s 

Application to Meridian Bank. 

 

In addition to initialing the certifications on the Application, Baver submitted with ABE’s 

Application a Good Faith Letter (“Certification”) as follows: 
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This Certification makes clear that ABE began operations on October 9, 2019, which 

clearly demonstrates that ABE did not have any payroll prior to that.  In addition, the 

Certification explains that COVID-19 has completely disabled the company and the timing 

impacted ABE’s ability to start production.  According to the Certification, ABE was scheduled 
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to start production in the Spring of 2020, employing 430 people.  The Certification clarifies the 

Application and makes it so that the Application is not false.   

As further proof, an email exchange between Karl Kruelle (Baver’s friend), Baver, and 

Rocco Perate (Senior Vice President of Meridian Bank), is attached hereto as Exhibit D.  

Particularly relevant portions of the email read as follows: 

 Allison Baver Entertainment is eligible for PPP loan as a new business established in 

Oct. 2019 and from what folks at the SBA has told me is to work with a banks to 

qualify the loan using different applicable time period for the payroll, which in my 

case would be the months disabled due to Covid-19. 

 Right now most banks are only accepting existing customers and the ones I have 

spoken with require the past 12 months or Jan./Feb. 2020 payroll, which does not 

apply to my new entertainment company because of the timeline, I had only paid an 

attorney for the projects in operations.  

 You see, we had a TV show and two films scheduled to start production in Spring 

2020 and these projects employ 430 people with the PPP loan amount of $8.3M.   

 I have a Good Faith Statement and Table of Contents of the business and payroll 

documents found at below downloadable link.   

 

The Certification and the emails to Perate, Senior Vice President of Meridian Bank, 

makes it clear that ABE has not had 430 employees and has not had monthly payroll of 

$4,769,583.  Those are extrapolations based on Meridian Banks PPP loan calculation method and 

ABE’s actual costs for the projects slated for production, which were disabled due to COVID-19.  

One could not look at the Application as a whole and conclude otherwise.     

In response to ABE’s Application and Certification, Meridian Bank approved the loan 

consistent with their authority delegated to them under the Act.10    

To obtain a conviction under §1014 the government must establish two propositions:  it 

must demonstrate (1) that the defendant “knowingly” made a “false statement or report,” or 

                                                 
10 Under the Act, PPP lenders are deemed to have delegated authority to make and approve PPP loans without prior 

SBA review.  See SBA Procedural Notice 5000-20092.   
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“willfully overvalued[d] any land, property or security” and (2) that he did so “for the purpose of 

influencing in any way the action of [a described financial institution] upon any application, 

advance, …. Commitment, or loan.”  Here, the government cannot establish that the Defendant 

knowingly made a false statement in an application because the Defendant made it clear that she 

did not have a history of payroll as ABE was a new business.  The numbers set forth in the 

Application are extrapolations and those facts were not withheld from the bank.   

As a general rule, the Court is limited to the face of the pleading, and all facts therein 

must be accepted as true.  The pleading should, however, be fairly construed.11  To this end the 

Court should read the indictment and enough of the matters incorporated therein by reference to 

enable it to determine whether a cause of action has been stated.12   

Here, in fairness the Court should consider the Application submitted by the Defendant in 

its entirety as it is referenced and incorporated by the Indictment.  It would be unfair to allow the 

Government to cherry-pick certain parts of the Application to the exclusion of other parts that are 

beneficial to the Defendant.13 The Federal Rules of Evidence Rule 106 supports this assertion 

and states that “If a party introduces all or part of a writing or recorded statement, an adverse 

party may require the introduction, at that time, of any other part – or any other writing or 

recorded statement – that in fairness ought to be considered at the same time.   

When the Application is read as a whole, it is clear that the Defendant did not 

“knowingly” or otherwise make a false statement to the bank.  When considered in its entirety, 

                                                 
11 United States v. Barner, (1961, ND Cal) 195 F.Supp 103.   
12 United States v. Ginzburg, (1963, ED PA.) 224 F.Supp 129.   
13 It is unknown if the Certification was presented to the Grand Jury (it is not specifically a part of the Indictment, 

although it should be incorporated by reference to the Application) and so the Defendant is asking this Court to 

consider the entire application and the Certification as it should fairly be considered.   
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the Court should find that there is a defect in the Indictment and dismiss it accordingly as the 

Indictment is not supported by facts necessary to establish a crime under §1014.   

IV. COUNT 9 SHOULD BE DISMISSED AS THE GOVERNMENT CANNOT 

PROVE THAT THE MONEY OR PROCEEDS IS CRIMINALLY DEPRIVED 

PROPERTY.   

 

 Count 9 is filed under 18 U.S.C. 1957 which states as follows: 

 

(a) Whoever, in any of the circumstances set forth in subsection (d), knowingly 

engages or attempts to engage in a monetary transaction in criminally 

deprived property of a value greater than $10,000 and is derived from 

specified unlawful activity, shall be punished as provided in subsection (b).   

 

18 U.S.C. 1957.  

 

This Count can be resolved by simply looking at the definition of “criminally deprived 

property.”  “Criminally deprived property” means any property constituting, or derived from, 

proceeds obtained from a criminal offense.  Id. at (f)(2).   

For the Defendant to be convicted under 18 U.S.C. 1957, she would have to be convicted 

of one of the first 8 counts.  If she is not convicted of one of the first 8 counts then the property is 

not “criminally deprived property” and she could not be convicted of this Count.  If the Court 

dismisses Counts 1-8 of this Indictment pursuant to this Motion, this Count 9 should likewise be 

dismissed as being defective.   

CONCLUSION 

 To the extent the Indictment alleges an attempt to commit a crime under 18 U.S.C. §1014 

that language should be excised from the Indictment and Counts 1-5, 7 and 8 should be 

dismissed as the crime of attempt does not exist under §1014.  Count 6 should be dismissed 

because when considering the Application as a whole, as the Court must do, it is clear that Baver 

did not make a false statement to a bank as required by the statute.  And, finally, if Counts 1-8 
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are dismissed, there is no basis for Count 9 as it only relates to criminally deprived property, 

which does not exist in this case.  For the foregoing reasons this Indictment should be dismissed 

with prejudice.   

 DATED: June 10, 2022. 

 DENTONS DURHAM JONES PINEGAR P.C. 

 

 

 /s/ R. Blake Hamilton  

 R. BLAKE HAMILTON 

 SCOTT F. GARRETT 

 Attorneys for Defendant  

  

Case 2:21-cr-00520-JNP   Document 28   Filed 06/10/22   PageID.134   Page 12 of 13



13 
SLC_1060317.1  

CERTIFICATE OF SERVICE 

 

 I hereby certify that on the 10th day of June 2022, I served a signed copy of the foregoing 

on all counsel of record by submitting the same for electronic filing. 

 

 

 /s/ Melani Thatcher  
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